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OF 
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CHAPTER I. 


PRECAUTIONS TO BE ADOPTED BEFORE THE COMMENCEMENT 
OF AN ACTION. 


2414. Introductory. 

2417-2426. Choice of a professional man. 
2418. Attorneys, solicitors, and proctors. 
2420. Counsellors at law. 

2425. Notaries public. 
2426. Conveyancers. 
2427. The brief of the case. 

2430-2434. Acts to be done by the plaintiff before action. 
2430. Acts to be done by the purchaser of chattels. 
2431. Acts to be done by the purchaser of real estate. 
2432. Performance of conditions precedent. 

2433. When notice should be given. 
2434. When demand should be made. 

2435-2441. Acts to be done by the defendant before action. 

2436. When notice should be given. 

2437. A tender, what it is. 

2438. The requisites of a tender of money. 
2439. The effect of a tender. 

2440. The tender of specific articles. 

2441. Demand in set-off to be acquired. 


2414. In the preceding books the rights of persons and the rights which they 
have over property have been discussed. It now remains for us to inquire 
what are the remedies which the law has provided to recompense those whose 
rights have been violated, and what protection it affords to prevent the viola- 


tion of those rights. 
Vou. IL—A 1 
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2415. Remedy is a figurative expression, which signifies the means employed 
which the law has provided to enforce a right or to redress an injury. Itisa 
maxim of law that there is no wrong without a remedy: ubi jus ibi remedium.' 
If a man has a right, he must have the means to vindicate and maintain it, and 
it is said that there is no right without a remedy; for, want of a right and want 
of a remedy are reciprocal: lex semper dabit remedium.? Remedies are very nu- 
merous, and may be variously classified. It is sometimes difficult to select the one 
which shall the best secure a right or redress a wrong. The mistake in select- 
ing a remedy may cause unnecessary litigation or the total loss of a just claim. 

There are many remedies which the ine has’ put in the hands of the parties 
themselves, as will be fully explained hereafter; if, instead of adopting one of 
these, resort is had to litigation, it is evident that the expense and danger of 
such a course are unnecessarily incurred. 

The importance of selecting a proper remedy is made manifest by the follow- 
ing statement, copicd from a celebrated text writer:* “Recently, a common law 
barrister, very eminent for his legal attainments, sound opinions, and great 
practice, advised that there was no remedy whatever against a married woman 
who, having a considerable separate estate, had joined with her husband in a 
promissory note for 2500.. for a debt of her husband, because he was of opinion 
that the contract of a married woman is absolutely void, and referred to a de- 
cision to that effect, viz., Marshal v. Rutton,‘ he not knowing, or forgetting, that 
in equity under such circumstances payment might have been enforced out of 
the separate estate. And afterward, a very eminent equity counsel equally er- 
roneously advised in the same case that the remedy was only in equity, although 
it appeared upon the face of the case, as then stated, that after the death of her 
husband the wife had promised to pay in consideration of forbearance, and upon 
which promise she might have been arrested and sued at law. If the common 
law counsel had properly advised proceedings in equity, or if the equity counsel 
had advised proceedings by arrest at law upon the promise after the death of 
the husband, the whole debt would have been paid. But upon this latter 
opinion a bill in chancery was filed, and so much time elapsed before the decree 
that a great part of the property was dissipated, and the wife escaped with the 
residue into France, and the creditor thus wholly. lost his debt, which would 
have been recovered if the proper proceedings had been adopted in the first or 
even second instance. This is one of the very numerous cases almost daily 
occurring illustrative of the consequences of the want of at least a general 
knowledge of every branch of law.” 

2416. When a party has been aggrieved, and is desirous of obtaining redress 
for the violation of his rights, he should adopt the best means to put himself 
completely in the right and to secure the evidence requisite to support his case. 
As most persons are ignorant of the means to be adopted to gain that end, the 
party should immediately apply to some professional man to aid him. The 
first thing to be considered, therefore, is the choice of a professional adviser or 
lawver. , 

2417. Although a party may himself conduct a suit brought by or against 
him, yet experience proves that it is very dangerous for him to manage his 
own case, whatever may be his learning or qualities. He labors generally 
under such an excitement that it would be difficult to behave with that tem- 
perance and discretion so necessary in the proper management of a cause; be- 


1 Johnstone v. Sutton, 1 Term, 512; Coke, Litt. 197, b. Sce Bacon, Abr. Actions in Gen- 
eral, B; 1 Chitty, Gen. Pr. part 1, c. 1. 
? Ashby v. White, 2 Ld. Raym. 953; Winsmore v. Greenbank, Willes, 577. It is said it 
is to this maxim that the action of trespass on the case owes its origin. 
3 2 Chitty, Pract. 303 note * 8 Term, 545. 
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sides it is proper that he should not come in personal collision with the oppo- 
nent, for this would produce many indiscreet acts which would be prejudicial] 
to his cause. 

The principal law agents in this country are, 1, officers known in the courts 
of common law by the name of attorneys, in courts of equity as solicitors, and 
in courts of admiralty as proctors, 2, counsellors, 3, notaries, 4, conveyancers. 

2418, An attorney at law is an officer in a court of common law jurisdiction 
who has been admitted in such court to the practice of the law, after an exam- 
ination as to his qualification, and is duly authorized to manage the cause of 
any client who may confide in him as his advocate. 

Attorneys are not admitted to practice unless they have qualified themselves 
by previous study, and have undergone an examination according to the rules 
of the court; they are also required to be men of good moral character. In 
general, persons applying to be received as attorneys have had the benefit of a 
liberal education, but although this is a great advantage, yet it is not indispen- 
sably necessary, and many attorneys in this country have become highly dis- 
tinguished who are self-made men. In modern times, a knowledge of the 
Latin and French languages, however imperfect, is sufficient, and the Greek 
may, in great measure, be Sepa with. 

9. The duties of an attorney, where the offices of attorney and counsellor 
are not separated, are to conduct the suit of his client through the courts and to 
take all proper and lawful measures to represent his case fully and fairly before 
the court and jury. It is not less his duty to advise him, in the preliminary 
stages of the cause, as to the best mode of a just settlement of it, either by 
compromise or otherwise when it can be done, and, if not, to direct him as to 
the best mode of securing his evidence and putting himself in the right when 
that depends upon himself. 

» Counsellors at law or barristers in England form a separate class dis- 
tinct from the attorneys, and no person is permitted to be both a counsellor 
and attorney. This was formerly the general rule in this country, but now no 
such distinction is made in the courts of the United States, nor probably in any 
of the state courts. Where the distinction is kept up it is the duty of the at- 
torney to examine the case, collect all the facts, and make a clear brief of them, 
and of the points of law on which the case can be supported. This brief is 
submitted to counsel, and on it he relies for the true statement of the facts. 

2421. It is the duty of the counsel to draft or review and correct the plead- 
ings, to manage the cause in court on the trial, and during the whole course of 
the suit to apply the established principles of law to the exigencies of the case. 
He is not bound, as is sometimes vulgarly supposed, to take any unjust or un- 
fair advantage for the purpose of overthrowing justice; on the contrary, he 
should always remember he is one of her ministers. In giving their advice to 
their clients and in the management of their causes, professional men have du- 
ties to perform to their clients, to the public, and to themselves. In such cases 
they have thrown upon them something which they owe to the fair administra- 
tion of justice, as well as to the private interests of their employers. The in- 
terest propounded for them ought in their own apprehension to be just, or at 
least fairly disputable; and when such interests are propounded, they ought not 
to be pursued per fas et nefas.* Still, however, counsel ought not to undertake 
in a doubtful case to be at once judge, jury, and arbitrator, and decide against 
a client who may have a just cause. j 

2422. In the selection of an attorney, solicitor, or proctor, it is essentially 
important to select not a mere lawyer, but a man of known high character as to 


*1 Hagg. 222. 
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honor and honesty, as well as for his knowledge of all his professional duties, 
and also of adequate knowledge of the world, and a good negotiator—one who 
is disposed to avoid litigation, and above all, one who has not any connection 
with the expected adversary. 

2423. There are men in the profession whose long established character for 
honor, honesty, and learning is so well known that it is not difficult to select 
from among them; but there are others who, though not so well known, are 
still deserving of patronage on account of their personal merit and learning. 
In the selection of these the following rules should be observed : 

A purchaser should never employ on his behalf an attorney or solicitor who 
is concerned for the vendor of the estate; in such a case the attorney would be 
placed in a position unpleasant to himself of deciding between the conflicting 
interests of the parties, and it might become impracticable for him to act with 
honor toward both of his employers. 

A cestui que trust should not select the trustee to act for him in a case relating 
to the trust property, though the trustee may be an attorney, for their interest 
might conflict with each other; and again, the interest of the attorney might be 
opposed to that of the trustee. Indeed, the attorney himself, feeling a just 
sense of delicacy, would not consent to act as attorney, and as such perform 
those acts which he was bound to do as trustee. 

No attorney, solicitor, or counsel should be employed who has been concerned 
for the opposite party in any other suit or business by which he would be en- 
abled to take advantage of facts previously communicated to him confidentially 
or incidentally, and eih would be injurious to the latter. Nor can an attor- 
ney who has a employed by one of the parties give up his client and become 
concerned for the other; for, having obtained his client’s secrets, he cannot law- 
fully make any use of them to his disadvantage, and if he attempts to do so, he 
will be restrained.’ 

2424. The selection and employment of an attorney or other professional 
man is called a retainer. Although it is not indispensably necessary that the 
retainer should be in writing, unless required by the other side, it is still very 
expedient.” It is therefore highly proper, particularly when the client is a 
stranger, to require from him a written retainer, signed by himself; and, in 
order to avoid the insinuation that it was obtained by contrivance, it should be 
witnessed by one or more respectable persons. When there are several plain- 
tiffs, it should be signed by all, and not by one for himself and others, especially 
if they are trustees or assignees of a bankrupt or insolvent. ‘The retainer should 
also state whether it be given for a general or qualified authority. 

The practice of obtaining a written retainer is for the advantage of both the 
attorney and the client. It is better for the attorney, because he gets rid of all 
difficulty about proving his retainer; and it is better for many clients, as it 


6 Chalmondeley v. Clinton, 19 Ves. Ch. 261, 278. It is laid down in this country that an 
attorney will not be allowed to change sides in the same cause, one at different trials; 
but where an attorney in the course of other business has obtained a knowledge of matters 
connected with the suit in question, he will not be prevented from acting against the party 
through whose business he obtained such knowledge. Price v. Grand Rapids R. R., 18 
Ind. 137. 

™In Maryland and Maine the attorney need not have a warrant of attorney to appear. 
Henck v. Todhunter, 7 Harr. & J. Md. 275; Penobscot Boom Co. v. Lamson, 16 Me. 224; 
Bridgton v. Bennett, 23 Me. 420. In some states, as Pennsylvania and Illinois, a warrant 
of attorney to appear is not required, unless demanded by the other side. Lynch v. Com- 
monwealth, 16 Serg. & R. Penn. 368; Campbell v. Galbraith, 5 Watts, Penn. 423. In 
general, the authority of an attorney is presumed unless something appears to the contrary. 
Hayes v. Shattuck, 21 Cal. 51, but when called in question is to be determined by the 
‘court. Krause v. Hampton, 11 Iowa, 457; a v. Purdy, 36 Barb. N. Y. 266. 
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puts them on their guard, and prevents them from being drawn into law suits 
without their own express direction. 

At the time of giving the retainer, it is usual for the client to pay a sum of 
money to the attorney for the purpose of insuring his services; this is called a 
retaining fee. When an attorney is thus emploved, there is an implied con- 
tract, on his part, that he will use due diligence in the course of legal proceed- 
ings, but it is not an undertaking to obtain a judgment.’ He is bound to act 
with the most scrupulous honor, and to attend to the interest of his client 
only.” . 

A notary public is an officer appointed in the several states under their 
respective constitutions and laws. These officers are common all over the conti- 
nent of Europe, where they exercise much more power than they do in Eng- 
land." Their acts have long, by common consent of merchants and courts of 
all nations, had peculiar weight and respect attached to them.” 

. A conveyancer is one who makes it his business to draw deeds of.con- 
veyance of lands for others. These are not officers appointed by law, any one 
having the right to exercise that profession.: It is usual for conveyancers to 
act as brokers for the seller. In these cases the conveyancer should examine 
with scrupulous exactness the title to the lands which are conveyed by his 
agency, and, if this be found good, that the estate is altogether unincumbered. 
In cases of doubt, he should always suggest to his employer to take the advice 
of counsel. 

Conveyancers also act as brokers for the loan of money on real estate, secured 
by mortgage. In these cases, the same care should be observed that the title 
is good, and the property is clear of incumbrances. 

For this purpose the conveyancer should make a brief of title, that is, an 
abridgment of all the patents, deeds, indentures, agreements, records, and 
papers relating to the estate. 


® Owen v. Ord, 3 Carr. & P. $49. 

* Gallaher v. Thompson, Wright, Ch. Ohio, 446; see Cox v. Livingston, 2 Watts & 
S. Penn. 103; Hogg v. Martin, il. So. C. 156; Wilson v. Russ, 20 Me. 421; Mardis v. 
Shackleford, 4 Ala. N. 8, 493; Wilcox v. Plummer, 4 Pet. 172. 

10 Galbraith v. Elder, 8 Watts, Penn. 81; Cleavinger v. Reimer, 3 Watts & S. Penn. 


11 These officers were known among the Romans, but in Rome they were not at first in- 
vested with a public character. Originally, slaves, but afterward freemen, had tables in 
the forum, or public place, whose profession was to receive, ercipere, the agreements of 
citizens who applied to them to reduce their contracts to writing. They were then called 
tabellions, from tabula or tabella, which in this sense meant those tables or plates covered 
with wax which were then used instead of paper. Tabellions differed from notaries in 
many respects; they had judicial jurisdiction in some cases, and from their judgments 
there were no appeals. Notaries were then the clerks or aiders of the tabellions; they re- 
ceived the agreements of parties, which they reduced to short notes, and, on this account, 
they were called notaries. These contracts were not binding until they were written in 
extenso, which was done by the tabellions. In after times, the notaries themselves wrote — 
out at length these contracts, which was called engrossing. When thus engrossed, the 
contract was signed by the parties, when they could sign; if not, mention was made of 
that fact. As these contracts required to be proved in court in case of dispute, it became 
usual, and afterward it was required that they should be recorded on the public registers, 
in order to give them complete authenticity. Merlin, Répert. verbo Notaire, 8 1; D’Alem- 
bert, Encycl. Tubellion; 6 Toullier, n. 211, note. 

13 Notaries are appointed by the states, and their powers and duties vary in the different 
states. Their general duties are to protest bills of exchange and promissory notes, to au- 
thenticate copies, to draw up protests in maritime matters, to attest deeds and administer 
oaths. By the act of Sept. 16, 1850, 9 Stat. 458, notaries may take acknowledgments and 
depositions, and administer oaths under the laws of the United States, or for the purposes 
of evidence in cases in the United States courts. 

A protest of a bill by a notary is received as evidence in the courts of all civilized 
countries, $ 
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In making a brief of title, the practitioner should be careful to place every 
deed and other paper in chronological order. The date of each deed, the names 
of the parties, the description of the property, and all covenants affecting the 
estate, should be particularly inserted. 

A vendor of an interest in realty ought to have his title investigated, ab- 
stracted, and evidence in proof of it ready to be produced and established be- 
fore he sells, for if he sells with a confused title, or without being ready to 

roduce deeds and vouchers, he must be at the expense of clearing it.“ He is 
bouna, at his own expense, to furnish the purchaser with an abstract of his 
muniments, and deduce a clear title to the estate.” 

2427. A prudent practitioner and professional adviser will, as soon as he has 
been employed in a case, obtain a correct statement of the facts; for this pur- 
pose he ought to put in writing all questions in the slightest degree connected 
with the case, not forgetting such as, if answered in the affirmative, would be 
most against his client; this is requisite, because many clients tell only the side 
of the case most favorable to themselves. These questions should all be an- 
swered fully in writing. Not satisfied with this examination, the attorney 
should read all papers connected with the case, and examine all the witnesses 
within his reach, and make memoranda of what they say. 

2428. Being thus possessed of the facts, the attorney should make a brief of 
the case, that is, a detailed statement of the facts, and by that means ascertain 
what is wanting to support the plaintiff’s case, when he acts for the plaintiff. 
When he is the attorney of the defendant, his brief should extend to all the 
pleadings, and also to the points of Jaw or questions raised by the issue. Such 
a full brief should contain : , . 

A statement of the names of the parties, and their residences and occupations, 
the character in which they sue and are sued, and wherefore they prosecute or 
resist the action. 

The name of the court where the action is brought, the number and term of 
the action, and the names of the respective attorneys. 

An extract of the docket entries. 

A clear and distinct abridgment of all the pleadings. 

A regular, chronological, and methodical statement of the facts in plain, 
common language. 

A summary of the points or questions in issue, and of the proof which is to 
support the issues, mentioning specially the names of the witnesses by which 
the facts are to be proved, or if there be written evidence, an abstract of such 
evidence, 

The personal character of the witnesses should be mentioned ; whether their 
moral character is good, bad, or doubtful, whether they are naturally timid or 
over zealous, whether firm or wavering. 

When known, the evidence of the opposite party, and such facts as are calcu- 
lated to oppose, confute, or repel it. . 

Perspicuity and conciseness are the most desirable qualities of a brief, but 
when the facts are material they cannot be too numerous; when the argument 
is convincing and weighty it cannot be too extended. 

2429. After having made a brief it is easy to perceive what is requisite to 
enable the plaintiff to make out his case, and what the defendant needs to 


#1 Chitty, Pract. 304; Wilson v. Allen, 1 Jac. & W. Ch. 628, 624; Sugden, Vend. 294. 

n Sugden, Vend. 294. The rules of conveyancing are much simplified in this country by 
the system of recording deeds, which does not prevail in England. As the records are open 
to all, there is no implied obligation on the part of the seller to exhibit the state of his title 
to the purchaser. The examination of the title is made by the agent of the purchaser at 
his own expense or at that of the seller as may be agreed. 
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complete his defence. Before suit is brought, both parties may do many acts 
which will enable them, the one to maintain his action, and the other to estab- 
lish his defence. , : 

2430. It may be premised that, even before a cause of action arises, many acts 
may be done to entitle the plaintiff to recover. after it has arisen, or which may 
defeat the plaintitf. A purchaser of personal goods should take possession of 
them, or, if they are in the hands of a third person, he should give notice to- 
him that he has become the purchaser of them, and after such notice the pos- 
sessor will part with them at his peril; for the same reason an assignee of a 
chose in action should give notice of the assignment to the debtor, and all secu- 
rities for such a debt or chose in action should be required to be delivered to 
the assignee. The want of this Panon may subject the assignee to a loss, 
for until notice the assignor would be entitled to receive payment; or, if he as- 
signed to another person who had no notice, he would be entitled to the chose 
in action if he gave the first notice in preference to the first assignee, and ac- 
quire a better equity. 

1, The purchaser of real estate should see that his title is clear and free 
from incumbrances, and place his deed upon record within the time prescribed 
by law. The deeds should also be delivered to the purchaser; for if the vendor 
should retain them and afterward sell to a third person who had no notice of 
the first sale, and the deed was not recorded, the latter would be entitled to the 
property if his deed was first recorded. - 

2432. When a party is bound to fulfil a condition precedent to entitle him- 
self to the performance of a contract, he must be cautious to perform such con- 
dition. 

2433. In some cases, in order to make a party responsible, notice must be 
given to him and a request that he should fulfil his engagement; for example, 
notice of non-payment of a bill of exchange must be given to an indorser to 
hold him responsible. As a general rule, whenever the defendant’s liability to 
perform an act depends on another occurrence which is best known to the plain- 
tiff, and of which the defendant is not bound to take notice, the plaintiff must 
prove that due notice was in fact given.” | 

243A. It is advisable, if not necessary, in many cases to give notice, make 
demands, and require explanations before action brought. Not unfrequently in 
such cases litigation may be avoided; but if it has to be resorted to, the party 
may so place himself in the right that on this account alone he will have the 
favorable ear of the court and jury, and in some cases he may throw the costs 
on the opposite party. When a man’s wife, child, or apprentice is unlawfull 
detained by another, a demand for the restoration of them should be made.’ 
If goods have been illegally taken away, or wrongfully detained, it is proper 
to make a demand of them before action brought, unless they have been taken 
and held in such a manner as to amount to a conversion. Notice must be given 
to a sheriff not to sell the goods he has levied upon when they belong to another 
than the defendant.” Before making an entry on the land of another to ca 
away your goods, a request should be made to him to deliver them to you.” 
An Before entering upon the land of another to abate a private nuisance, a 
Bs eg remove it should first be made.” 

. In anticipation of difficulties which may arise, it frequently becomes 
highly proper, if not indispensable, that notice should be given, and the want 


1 Lundie v. Robertson, 7 East, 231. 

18 Fawcett v. Beaver, 2 Lev. 68; Winsmore v. Greenbank, Willes, 582. 

1 Dean v. Whittaker, 1 Carr. & P. 347. 

18 Anthony v. Hany, 8 Bingh. 191. 

» Lonsdale v. Nelson, 2 Barnew: & C. 302, ce Winsmore v. Greenbank, Willes, 583. 
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of it may render the party liable to an action which could not have been sus- 
tained against him if such notice had been given. The following are a few of 
the numerous cases of this class: ' : 

2436. When a wife has by her unlawful conduct induced her husband to 
withdraw from her the general authority with which the laws presumed he had 
invested her to purchase goods as his agent, he is bound in good faith to inform 
those who would be likely to trust her on his account that she has no longer 
any authority to buy on bis credit. He should therefore give a public notice 
prohibiting third persons from trusting her on his credit, and it is advisable to 

ive a private notice to such persons as have before sold to her on credit. 
hough when the wife has committed adultery such notice is not indispensable, 
yet it is always prudent to give it. ‘This notice, whether general or special, will 
of no avail if the husband has causelessly turned his wife away and refused 
her necessaries, if the wife buy nothing but necessaries. : 

But a son or a daughter has not the same authority to buy on the father’s 
credit that the wife has to buy on that of her husband; if, therefore, the 
parent desires to withdraw the authority of his child, he should give private 
notice to such persons as may have before trusted him; a public notice is not 

uisite. 

Vhen an agent or servant has been authorized, expressly or by implication, 
to buy goods on credit of the principal, and the authority is withdrawn, notice 
of that fact should be given. 

Upon the same principle, when two persons have been in partnership, the 
presumption of its continuance is sufficient to authorize a person to trust one of 
the partners in the name of the firm; and, when it has been dissolved, notice 
should be given specially to all persons who have before dealt with the part- 
nership, and generally by public advertisement in the newspapers to all other 
persons. 

2437. In cases of an expected suit on a contract, when the pepe defend- 
ant admits something to be due, care should be taken to make a lawful tender 
of it. A tender is an offer to perform an act which the party offering is bound 
to perform to the party to whom the offer is made. A tender may be made of 
meney or of specific articles, and as the manner of making it is different, the 
two modes will be separately considered. 

2438. To make a valid tender of money the following requisites are necessary : 

It must be made by a person capable of paying; for if it be made by a 
stranger without the consent of the debtor, it will be insufficient.” 

It must be made to the creditor having capacity to receive it, or to his au- 
thorized agent. 

The whole sum due must be offered; an offer of a greater sum, demanding 
change, is not a good tender; as, if a half eagle be tendered in payment of four 
dollars, demanding change of one dollar. But an offer of twenty eagles, when 
only fifteen were en with a request to return the difference, has been held to 
be a good tender of fifteen eagles." 

An offer of the money must be made by producing it, and counting it in the 
presence of the creditor,” unless the creditor states he will -not receive it, be- 
cause more is due to him, in which case its production may be dispensed with ;* 


» Contrary to this general rule, it has been decided in Pennsylvania that a tender of 
money for an infant, by his uncle, is good, though not appointed guardian at the time of 
the tender. Brown v. Dysinger, 1 Rawle, Penn. 408. 

™ Bettershee v. Davis, 3 Campb. 70; Spigbey v. Hide, 1 Campb. 181; see Hubbard v. 
Chenango Bank, 8 Cow. N. Y. 88. 

2 Fuller v. Little, 7 N. H. 535. 

3 Thomas v. Evans, 10 East, 101; but see Behaly v. Hatch, Walk. Ch. Mich. 869. 
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but a mere dispute respecting the amount of the debt, without expressly dis- 
pensing with its production, will not excuse the omission.” 

. The money tendered must be the lawful coin of the United States, or such 
foreign coin as is made current by law.” A note for so many dollars, “in gold 
and silver,” must therefore be paid in money, and it cannot be satisfied by a 
tender of bullion, gold and silver bars, old spoons and rings, or indeed any 
thing but lawful coin.* But a tender in bank-notes, if not objected to on that 
account, will be good.” And a tender was held good when made by a check 
contained in a letter requesting a receipt in return, which the plaintiff sent 
back, demanding a larger sum, without objecting to the nature of the tender.” 

The tender should be made at the time agreed upon for the performance of 
the contract; if made afterward, it only goes in mitigation of damages, pro- 
vided it be made before suit brought.” It must be made in day time, before the 
light is entirely gone.” 

The tender must be made to a person capable of receiving the money ; when 
there are several joint obligees, the tender to one is a tender to all.” 

The tender must be made at the place agreed upon for the payment; or if 
there be no place appointed for that purpose, a tender to the person is good.” 

The tender must be an unconditional and an unqualified offer to pay the 
money, because if the creditor were to accept it, the claim for the residue might 
be thereby prejudiced ; therefore, a tender of a certain sum accompanied by a 
request of a receipt in full, or upon condition that it shall be received for the 
whole balance due, or that a particular document shall be given up or cancelled, 
is insufficient.* 

2439. The effect of u tender when properly made is to defeat the plaintiff in 
a suit which he may afterward bring; when the plaintiff has a direct cause of 
action, the only effect of a tender and refusal is to expose the plaintiff to the 
loss of interest and costs, if the defendant pleads the tender and brings the 
money into court.” 

The benefit of the tender will be lost, however, if at any time afterward a 
demand is made of the debtor to pay the debt, and he fails to pay, because the 
money tendered belongs, to a certain extent, though not in every particular, to 
the creditor ;* and if the debtor has made use of it, he cannot plead that he 
tendered the money and has always been ready since, en tout temps prist, to pay 
it. But in order to effect this destructive quality as to the tender, the de- 


* Dickinson v. Shee, 4 Esp. 68. 

* The most important constitutional question in regard to a legal tender is upon the 
acts of congress of July 11th, 1862, January 17th, 1863, March 8, 1868, 12 Stat. 532, 822, 
710, commonly called the legal tender acts, by which the notes of the United States, or 
“ greenbacks,” were made a legal tender in payment of all debts, public and private. The 
acts have been sustained as constitutional. Reynolds v. Bank, 18 Ind. 467. 

æ Hart v. Flynn, 8 Dan. Ky. 190. 

” Williams v. Rorr,7 Mo. 556; Noe v. Hodges, 3 Humphr. Tenn. 162; Seawell v. Henry, 
6 Ala. N. 8. 226; Ball v. Stanley, 5 Yerg. Tenn. 199. 

2 8 Dow, Parl. Cas. 442. 2 7 Taunt. 787. 

* Bacon, Abr. Tender, D. 3! Warder v. Arell, 2 Wash. Va. 297. 

8 Slingerland v. Morse, 8 Johns. N. Y. 476; Litt. Sel. Cas. Ky. 132. See Hunter v. Le 
Conte, 6 Cow. N. Y. 728. 

2 Haxham v. Smith, 2 Campb. 21; Holton v. Brown, 18 Vt. 224; Glascott v. Day, 5 
Esp. 48; Sanford v. Bulkley, 30 Conn. 344. 

Cornell v. Green, 10 Serg. & R. Penn. 14; Law v. Jackson, 9 Cow. N. Y. 641; 5 Cow. 
N. Y. 248; Raymond v. Bearnard, 12 Johns. N. Y. 274. 

3 The money so far belongs to the creditor that the debtor has no right to use it, and 
such use of it, as deprives him of the opportunity of paying the creditor when he demands 
it, defeats the tender; yet it does not belong to the creditor so as to entitle him to the 
identical money, nor would it be his loss if it should be lost. 

” Marine Bauk v. Rushmore, 28 Ill. 463. 
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mand must be made at some seasonable time, for if it be made at an unsea- 
sonable hour, it will not avoid the effect of a tender.” 

2440. With regard to the tender of specific articles, it is a rule that they are 
to be tendered at some particular place, and not, as in the case of money, to the 
person of the creditor wherever found. When no place is expressly designated 
in the contract, the place of delivery is to be ascertained by the intent of the 
parties, to be collected from the nature of the case and its circumstances. If, 
for example, the contract is for the delivery of goods from the seller to the 
buyer on demand, the former being a manufacturer of such goods or a dealer in 
them, no place being particularly named, the PA or store of the seller 
will be considered as the place intended, and a tender there will be sufficient. 
The intent of the parties here is the guide. For the same reason, when the 
goods are at another place at the time of sale the intention must be presumed 
to be that the goods should be delivered there. 

When the articles are cumbrous, and the place of delivery is not designated 
nor to be inferred from circumstances, the presumed intention is that they shall 
be delivered at such reasonable place as the creditor shall appoint; and if upon 
being requested if within the state to appoint a place, he refuses or neglects so 
to do, or appoints an unreasonable place, the right of appointment passes to 
the debtor, who is bound to give notice to the realtor of such appointment, if 
practicable, and a proper tender of the goods will pass the title to the creditor, 
and the creditor will be absolved from the obligation.* 

With regard to the manner of tendering the goods it may be observed that 
when specific articles are tendered, if they are part of a larger quantity, they 
should be so designated and set apart that the creditor may see and know what 
is offered to be his own.” And when an offer of packages is made, those pack- 
ages must be tendered under such circumstances that the person who is to pay 
for the goods shall have an opportunity afforded him, before he can be called 
upon to part with his money, of seeing that the goods presented for his accept- 
ance are in reality those for which he bas contracted.” 

We have seen that a tender of money must be made on the day it becomes 
due, and that, when made afterward, it goes only in mitigation of damages. 
The rule with regard to the time when a tender of specific articles must be 
made is different; if it be not made at the day, it cannot be made afterward.” 

When stock is to be tendered, every thing must be done by the debtor to 
enable him to transfer it, but it is not absolutely requisite that it should be 
transferred.” 

2441 For the purpose of defending himself from an expected action on a 
contract, the defendant may in sree cases before the commencement of the 
action purchase or obtain a negotiable bill or note upon which the expected 
plaintiff is indebted, and if sued afterward, he may avail himself of a set-off. 


Tucker v. Buffum, 16 Pick. Mass. 46. 

3 Coke, Litt. 210, b; Aldrich v. Albee, 1 Me. 120. See Bixby v. Whitney, 5 Me. 192; 
Slingerland v. Morse, 8 Johns. N. Y. 474. See before, 941-952. 

® Veazy v. Harmony, 7 Me. 91. 

u Isherwood v. Whitmore, 11 Mees. & W. Exch. 347. 

t Day v. Lafferty, 4 Ark. 450. a * Strange, 504, 533, 579. 


2443-2480. 


2444. 


2445. 
2449. 
2450-2480. 
2454, 2455. 
2454. 
2455. 
_ 2456-2466. 
2456. 
2457. 
2458. 
2459, 
2480. 
2461. 


2462. 
2463. 


2464. 


2465. 
2466. 


2467-2469. 
2468. 


2469. 


2470. 


2472-2474. 
2473. 


2474. 
2475-2479. 


CHAPTER II. 


REMEDIES WITHOUT ACTION. 


Remedies by act of the party aggrieved. 
Self-defence. 

Recaption and re-entry. 

Abatement of nuisances. 

The remedy by distress. 

The rent for which distress may be made. 
The nature of the rent. 

The amount of the rent. 

Who may make a distress. 

Tenant in severalty. 

Joint tenants. 

Tenants in common. 

Husband and wife. 

Tenant by the curtesy. 

Tenant in dower. 

Tenant for life. 

The heir. 

Devisees. 

Trustees. 

Guardians. 

What things may or may not be distrained. 
Goods absolutely exempt from distress. 
Goods conditionally exempt from distress. 
When a distress should be made. 

Where a distress may be made. 

On the land. 

Of the land. 

The manner of making a distress. 


. By whom to be made. 

. The form of seizing a distress. 

. The quantity of goods to be taken. 
. Proceedings after seizure. 

2480. 


Effects of a distress. 


2481-2504. Remedies by act of both parties. 


2482-2485. 
2483. 


Accord and satisfaction. 
The parties to an accord. 


2484. The requisites of accord and satisfaction. 


2485. 
2486-2504. 
2487. 
2491. 


2495. 


Effect of accord and satisfaction. 
Arbitration. 

The submission. 

The parties to the submission. 
The arbitrators and umpire. 


2496-2504. The award. 


2497 


2498. 


2499. 


The award must conform to the submission. 
The award must be certain. 
The award must be equal and mutual. 

11 


2442-2446 


2500. 
2501. 
2502. 
2503. 
2504. 


_ 2505-2526. 


2506-2515. 
2507-2509. 
2508. 
2509. 
2510-2513. 
2511. 
2512. 
2513. 
2514. 
2515. 
2516. 
2517-2526. 
2518. 
2521. 
2524. 
2525. 
2526. 


REMEDIES WITHOUT ACTION. 


The award must be possible, lawful, and reasonable. 
The award must be final. 

The form of the award. 

The remedy on the award. 

Effect of the award on title to property. 
Remedies by operation of law. 

The right of retainer. 

Who may retain. 

A sole executor. 

When there are several executors. 

Against whom executor may retain. 

When the deceased was bound alone. 
When the deceased was bound with others. 
When one person is executor of obligor and obligee. 
What claims the executor may retain. 
What amount may be retained. 

Remitter. 

The right of lien. 

Kinds of liens. 

How liens may be acquired. 

For what claims liens attach. 

How liens may be lost. 

Effect of liens. 


2442. The remedies without legal assistance may be divided into three classes : 
first, by the act of the party aggrieved, second, by the act of both parties, and, 
third, by operation of law. 

2443. If there are two things diametrically opposed to each other, they are 
violence and law: in societate civili aut lex aut vis valet. The law rules every 
fact and every human action; it is present everywhere, and so exerts its salutary 
influence as to prevent force from intruding itself anywhere to do justice. 
Force can seldom be used except by the magistrate to attain the ends of the 
law. The rule ne privatus sibi ipsi jus dicat is, in the social state, not only a 
law, but a condition of existence. 

There are some situations, however, where a pony has not the time or oppor- 
tunity to invoke the aid of the magistrate. those rare exceptions, which 
prove the existence of the rule, the law has put a limited remedy in the hands 
of the party injured. He acts not in opposition, but under the sanction and 
in accordance with the law. There can be no law against the law. 

The party aggrieved may remove or redress an injury by self-defence, and 
the defence of those related to him, by recaption and entry, by the removal of 
nuisances and other injuries, and by distress. 

2444. The subject of self-defence, and of the defence of relations and of prop- 
erty, real and personal, has been fully considered elsewhere, so that here it is 
only necessary to refer to the subject." 

Recaption is the act of a person who has been deprived of the custody 
of another, to which he is legally entitled, by which he regains the peaceable 
custody of such person ; or of the owner of personal or real property who has 
been deprived of his possession, by which he retakes the possession peaceably. 
It may be made of a person, of personal property, or of real estate. In every 
case it must be done peaceably, without occasioning a breach of the peace, or 
doing an injury to a third person who has not. been guilty of the wrong.’ 

2446. Recaption of a person is the act by which one who has been unlaw- 


1 Before, 203. ; 22 Rolle, 55, 56, 208; 2 Rolle, Abr. 565. 
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fully deprived of the custody of another, to which he is lawfully entitled, re- 
gains the peaceable custody of such person. 

The right of recaption of a person is confined toa husband in taking his 
wife; a parent, his child, when he has the lawful custody of such child; a 
guardian of the person, his ward; and, according to Blackstone, a master, his 
servant; but this must be only when the servant assents to the recaption, unless 
he is an apprentice bound to render services and stay with his master. In 
these cases the party injured may enter the house of the wrong doer, without a 
demand being first made, the outer door being open, and take and carry away 
the person wrongfully detained. He may also, for that purpose, enter the 
house of the person harboring, who was not concerned in the abduction, if he 
can do so peaceably, but a demand should be first made.* 

But if the person attempting to make the recaption be resisted with force, 
his remedy is by an application toa court, or a judge, who will grant a writ 
of habeas corpus on behalf of the person having a right to the custody. 

2447. Recaption of personal property is the act of the owner of chattels who 
has been deprived of his possession by which he retakes possession peaceably. 
For this purpose, when he has been dispossessed, he may in general justify the 
retaking them from the house and custody of the wrong doer, even without a 
previous request to redeliver them.‘ But in this kind of recaption too much 
care cannot be observed to avoid any personal injury or breach of the peace. 

When, on the contrary, the chattels have not been originally illegally seized, 
but are merely wrongfully detained, the owner must request a redelivery ; nor 
can the owner without leave enter the house or land of a third person, not 
privy to the wrongful retainer, to take his goods out of it.’ 

If the property taken has been altered in its form, or improved without al- 
tering it into a different species, the owner may retake the whole.’ 

When goods are obtained of a purchaser by false and fraudulent pretences, 
no property passes, and the vendor may lawfully rescue and retake them, even 
by stratagem, wherever he can find them’ ` 

In some cases the party injured has no remedy by action at law, and the 
right of recaption is the only one which avails him; as, where one of several 
joint tenants, or tenants in common, of a chattel, takes the exclusive possession 
of the property.’ But though the injured party has no remedy at law, yet, in 
some cases, equity will regulate the enjoyment of such joint property. 

As to the extent of force which the owner of real estate may use, it is a rule 
that to justify an entry into the house or land of another to retake personal 
property, it must be shown that it was improperly taken away, or received, or 
detained, and placed by the wrong doer in his house or land; in this case an 
entry may be made without previous request.’ In all other cases, to entitle 
the owner to retake such property the owner can only justify molliter manus, 
nor can he without leave, as before observed, enter the house of a third person 
not privy to the wrongful detainer to take his goods, if they get there through 
his own default.” 

Goods which have been obtained fraudulently under color of a contract may 
be retaken by the seller, because no title passed to the pretended purchaser. 
The seller may in like manner retake goods which he has sold without fraud, 


*See Anthony v. Haney, 8 Bingh. 186. 
* Anon, 3 Salk. 169; Weaver v. Bush, 8 Term, 78. 
ê Rolle, Abr. 565; Bacon, Abr. Trespass, E; Anthony v. Haney, 8 Bingh. 186. 
€ Before, 505. 
1 Earl of Bristol v. Willsmore, 1 Barnew. & C. 514; 2 Dowl. & R. 755. 
® Cubitt v. Porter, 8 Barnew. & C. 269. ® Crawford v. Hunter, 8 Term, 18. 
1 Anthony v. Haney, 8 Bingh. 186. 
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if they are tn transitu, that is, if they have not arrived at their place of destina- 
tion and the purchaser has become insolvent, and for this purpose he may use 
any means short of force.” 

The owner of a chattel has a right to take it into his possession, although he 
‘ never possessed it before; as, where a man purchases a specific chattel, for exam- 
ple, the horse Napoleon, and he pays for him or tenders the price to the seller, 
if the seller refuses to deliver him he may take him, if he can do so peaceably ; 
but if the sale be not of a specific chattel; as, if a man sell one hundred bushels 
of wheat to be taken out of a certain heap, thé purchaser cannot justify taking 
it, because no property in the wheat passed to the buyer until the wheat was 
measured and separated from the mass. . 

2448. By entry or re-entry of lands, which is a kind of recaption, is meant 
the resumption or retaking possession of land which the party lately had. A 
celebrated writer” says that the owner of such land, after being disseised, if he 
cannot re-enter by fair means, may legally regain the possession thereof by 
force, unless he were put to the necessity of bringing his action by having 
neglected to renter in due time, that is, twenty years. But this dictum, un- 
supported by any authority, may well be questioned," for it is a universal prin- 
ciple that whenever a man has an opportunity to apply to the law for the re- 
dress of an injury, he is bound to invoke its aid and not take the remedy in his 
own hands, which might lead to a breach of the peace. If the owner enters by 
force, he may be indicted for a breach of the peace ; but he will retain the law- 
ful possession of his estate, and the original wrong doer cannot maintain a civil 
action for such regaining possession as far as regards any alleged injury to the 
house or land, or the expulsion, though he may maintain an action for any 
unnecessary personal injury which he may have sustained, or for any damage to 
his furniture which could have been avoided.” 

2449. When discussing the remedy for a nuisance in a preceding title, we 
considered the right which any one who was annoyed by it had to remove it, 
and the remedy afforded by courts of equity will be considered under the head 


of equity.” 

2450, A distress is defined to be the taking of a personal chattel without 
legal process from the possession of the wrong doer into the hands of the party 
aggrieved; as, a pledge for the redress of an injury, the performance of a duty, or 
the satisfaction of a demand.” The thing seized is also called a distress. 

This remedy is coeval with the common law, and its origin appcars to be 
concealed in the night of time. It probably was not fully established till some 
period during what are called the feudal times. When the feudal system pre- 
vailed in its fullest vigor, the reasons for which a distress can now be made 
were sufficient to cause a forfeiture of the feud. In the course of time this sys- 
tem of forfeiture was changed, and the law was mitigated so far that the lord 


, n Lickbarrow v. Mason, 2 Term, 75; The Constantia, 6 C. Rob. Adm. 324. See be- 
ore, 959. 

Hawkins, P. C. B. 1, c. 28, n. 8, s. 1. 

8 Mussey v. Scott, 32 Vt. 82. 

1$ See Rex v. Scott, 8 Burr, 1698; King v. Wilson, 8 Term, 857. 

186 Commonwealth v. Haley, 4 All. Mass. 318. 

a Wa v. Stevens, 9 All. Mass. 526; Krevet v. Meyer, 24 Mo. 107; Fuh v. Dean, 26 

o. 116. 

11 It is a mooted question whether an excess of force renders the entry void ab initio, or 
mcrely gives a claim for damages. Many cases hold that, a forcible entry being proved, a 
writ of restitution must be awarded, whether the right of peaceable entry existed or not. 
McCauley v. Weller, 12 Cal. 500; Beeler v. Cardwell, 29 Mo. 72; Tucker v. Phillips, 2 
Mete. Ky. 416. 

18 Before, 2387. '® Beyond, 3799. 

» 3 Sharswood, Blackst. Comm. 6. å 
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was entitled to seize the distress, and afterward to sell it. Though the law has 
been changed in this particular, still it is important to remember the origin of 
this remedy; for if it would be known in any given case whether at common 
law recourse may be had to a distress to enforce the duties connected with a 
tenure, we have only to ascertain whether, if the ancient law had continued un- 
changed, the tenement would have been forfeited by their non-observance. 
Although this rule is simple and easy of application, it may be well to illus- 
trate it by one or two examples: If the landlord has aliened the seignory or 
reversion, he is no longer a party to the tenure, and therefore, as no forfeiture 
of the land can accrue to him, he cannot distrain, so that the distrainor must be 
entitled to the reversion when the distress is made; for the same reason, if he 
has accepted a new tenant, no distress can be taken for the arrears of rent due 
from the former one. It has, however, been held that if the tenant holds over, 
a distress may be made while he continues in possession. 

245L It is the opinion of the learned writer” that this notion of distraining 
was derived from the civil law, which gave “the creditor the faculty of selling 
out of several pledges which were pledged to him that which he chose to pay 
the obligation or discharge the claim which was due to him ;” the words of the 
Pandects, which he cites, are creditoris arbitrio permittitur, ex pignoris sibi ob- 
ligatis quibus velit distractis, ad suum commodum pervinere.™ A considerable 
difference will easily be perceived between the Roman and our law on this sub- 
ject. In the former the pignus and hypotheca were pledges delivered by the 
Aor or taken by the creditor under particular stipulations; whereas the 
remedy of distress by the English law, which has been adopted with some ame- 
liorations in many parts of the United States, of taking a pledge or security out 
of the hands of another for the satisfaction of a demand, exists without his 
consent. 

2452. In some of the states of the Union the essential parts of the statute 
and common law of England have been adopted in relation to distresses. This 
is the case in Pennsylvania, New Jersey, Delaware, Indiana, Illinois, Mary- 
land, and Virginia.” In Kentucky, Florida, Texas, and Georgia, and perhaps 
some other states, the right of distress exists, but it is placed under some wise 
restrictions; the landlord must make application to a judge or other officer 
designated by the law, make oath that the rent is due, and obtain a warrant 
from him, by virtue of which a distress is made by a sheriff or constable. In 
Massachusetts,“ Alabama, Mississippi, North Carolina, New York, Tennessee, 
and Ohio the right of distress does not seem to exist ;* and in North Carolina 
it has been judicially declared to be of no force in the state.” The remedy in 
Louisiana is not the same, but the law gives a lien in certain cases on the goods 
of the tenant, called the lessor’s privilege.” In the New England states, where 
they attach property on par ge mesne process, the law of distress for rent, 
as practiced in aaa does not exist.” 

$453. A distress may be made for several purposes, but always to enforce an 
obligation either conventional or legal, or to prevent a wrong. 

Cattle may be distrained damage fcasant, but frequently the action of trespass 
is a preferable remedy. They cannot be so distrained by a person who has a 


a Gilbert, Distresses, 2. 

n Dig. 20,5, 8. The creditor has the faculty of sue of several things which have 
been ledged to him that which he may choose to satisfy his claim. 

= 3 Kent, Comm. 472, 4th ed. “ 4 Dane. Abr. c. 110, art. 3, p. 126. 
* Guild v. Rogers, 8 Barb. N. Y. 502. 
* Dalyleish v. Grandy, Cam. & N. No. C. 22; Deaver v. Rice, 4 Dev. & B. No. C. 481. 
” La. Civ. Code, arts. 2675-2679. 
2 3 Kent, Comm. 638, 10th ed.; 2 Dane, ani: 451. 
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mere possession and not a legal title to the land. They must be taken while 
doing damage, and not after it is done, or while they are off the land. After 
they have been distrained the cattle must not be beaten, nor worked, nor used.” 

By virtue of sundry legislative acts which give that remedy, a distress may 
be made of goods for the purpose of enforcing a duty ; as, to pay taxes. 

The principal use of the remedy by distress is to enforce the payment of rent. 
In the discussion of the subject it will be convenient to consider the kinds of rent 
for which a distress may be made, the persons who may make it, the goods 
which may be distrained, the time when the distress may be made, where it 
may be made, the manner of making it and of disposing of the goods distrained, 
and the effect of a distress. But it must be remembered that this is the remedy 
at common law, and as it has been altered by the English statutes, varied in 
some points in perhaps most of the states of the Union. 

2454. A distress may in general be taken for any kind of rent in arrear, the 
detention of which beyond the day of payment is an injury to him who is enti- 
tled to receive it.” 

The rent must be reserved out of a corporeal hereditament, and must be cer- 
tain in its quantity, extent, and time of payment, or at least be capable of being 
reduced to a certainty.“ When the rent is a certain quantity of grain, the land- 
lord may distrain for so many bushels in arrears and name the value, in order 
that, if the goods should not be replevied or the goods tendered, the officer may 
know what amount of money is to be raised by the sale, and in such case the 
tenant may tender the arrears in grain. And so where the rent may be re- 
duced to a certainty; as when, on the demise of a grist mill, the lessee was to 
render one-third of the toll, it was held the lessor might distrain for the rent.© 

But when the rent is not certain and it cannot be reduced to a certainty, no 
distress can be made; as, where by the agreement the lessee was to pay no rent, 
and in lieu of it he was to make repairs ;“ or where the tenant agreed instead 
of rent to render “one-half part of all the grain of every kind, and of all the 
hemp, flax, potatoes, apples, fruit, and other produce of whatever kind that 
should be planted, raised, sown, or produced on or out of the demised prem- 
ises,” the landlord cannot perhaps distrain at all on account of the uncer- 
tainty. 

2455. With respect to the amount of the rent for which the lessor may make 
a distress, it may be laid down as a general rule that whatever can properly be 
considered as a part of the rent may be distrained for, without considering the 
particular mode in which it is agreed to be paid; so that where a person en- 
tered into possession of certain premises, subject to the approbation of the land- 
lord, which was afterward obtained by agreeing to pay rent in advance from 
the time he came into possession, it was determined in England that the 
landlord might distrain for the whole sum accrued before and after the agree- 
ment. 


* 1 Chitty, Pract. 656-659. % 3 Sharswood, Blackst. Comm. 6. 

B a Litt. 96, a; Diller v. Roberts, 13 Serg. & R. Penn. 64; Wells v. Hornish, 8 

enn. 30. 

* Warren v. Forney, 18 Serg. & R. Penn. 52. See Jones v. Grundrim, 3 Watts & S. 
Penn. 531; Helvor v. Pott, 3 Penn. St. 179. 

8 Fry v. Jones, 2 Rawle, Penn. 11. * Grier v. Cowan, Add. Penn. 347. 

7 X U v. Forney, 13 Serg. & R. Penn. 52. But see Reinhart v. Olwine, 5 Watts & S. 

enn. 157. 

% Cowp. 784. In New York it was determined that an agreement that the rent should 
be paid in advance is a personal covenant on which an action lies, but not distress. 1 
Johns. N. Y. 384. The supreme court of Pennsylvania declined to decide this point, as it 
was not necessarily before them. Diller v. Roberts, 13 Serg. & R. Penn. 60. See Martin’s 
Appeal, 5 Watts & S. Penn. 221. 
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No distress can be made for interest on rent;*” but it may be recovered from 
the tenant by action, unless under particular circumstances.” 

Nor can a distress be taken for a nomine pone, unless a special power to dis- 
train be annexed to it by deed.” By nomine pene is meant the name of a pen- 
alty incurred by the lessee to the lessor for the non-payment of rent on the day 
appointed by the lease or agreement for its payment; it is usually a a sum 
of money, though it may be anything else appointed to be paid by the tenant 
to the reversioner, if the duties are in arrear, in addition to the duties them- 
selves.“ 

2456. When the landlord is sole owner of the estate out of which the rent 
is payable to him, he may, of course, distrain in his own right. He must then 
have the right of reversion, for if he has parted with that, he has no title.” 

2457. Joint tenants, when convenient, should all join in making the distress ; 
and this is the better way, as it removes difficulties which may afterward arise. 
Still, however, as they have, each of them, an estate in every part of the rent, 
each may distrain alone for the whole, although he must afterward account with 
his companions for their respective shares of the rent.® 

2458. Tenants in common do not, like joint tenants, hold by one title and by 
one right, but by different titles, and have several estates ; one cannot, therefore, 
distrain for the whole of the rent, for if he did, he would distrain for that 
to which he has no title; each should, therefore, distrain separately for his 
share.“ But when from necessity this cannot be done, as where the thing due 
is a horse, which is incapable of division, all the tenants in common must join 
in the distress.“ Each tenant in common is entitled to receive from the lessee 
his proportion of the rent; and, therefore, when a person holding under two 
tenants in common paid the whole rent to one of them, after having received a 
notice to the contrary from the other, it was held the party who gave the notice 
might afterward distrain.” 

As tenants in common have no original privity of estate between them as to 
their respective shares, one may lease his part of the land to the other, render- 
ing rent, for which a distress may be made; as, if the land had been demiscd 
to a stranger.“ 

2459. At common law, in cascs of distrainable rents, the distress was inci- 
dent to the reversion, except in the case of a rent charge. And as in all cases 
where the wife has an estate of frechold only, or of freehold of inheritance, the 
immediate freehold of such lands in leases is not in the husband alone, but in 
the husband and wife, in right of the wife; when distress is made in respect 
of such reversion, it ought to be joint, as following the nature of their estate, 
whether the rent accrued before or after the coverture.“ 

But where the reversion is a chattel real, as, if a woman be possessed of a 
term of twenty years, and before coverture makes a lease for ten years, the 
husband has a right during the coverture to vest this chattel in himself, by re- 
ducing it in a possession, and in that case, as the wife would have no right, he 
must alone distrain for the rent. 

2460. A tenant by the curtesy has an estate of freehold in the lands of his 
wife, and in contemplation of law a reversion of all lands of the wife leased 
for years or lives, and may distrain at common law for rents reserved thereon. 


3 Bantleon v. Smith, 2 Binn. Penn. 146. 


2 Obermyer v. Nichols, 6 Binn. Penn. 159. ® See Poph. 92. 

© 2 Litt. Ab. 221. 4 Hammond, Nisi P. 411, 412. 
“4 Before, 2450. 8 3 Salk. 204. 

# Litt. s. 317. ® Coke, Litt. 197, a. 

* Harrison v. Barnby, 5 Term, 246. “ Brooke, Abr. Distress, pl. 65. 


* Brooke, Abr. Avowry, pl. 70. 
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The chattels real of the. wife on her death vest absolutely in the husband; and 
if out of such chattel real a rent is payable, he alone is entitled to distrain. 

2461. A woman may be endowed of rent as well as of land; if, therefore, a 
husband, tenant in fee, make a lease for years, reserving rent, and die, his 
widow shall be endowed of one-third part of the reversion by metes and 
bounds, together with a third part of the rent.“ The rent in this case is ap- 
portioned by the act of law, and therefore if the widow be endowed of a third 
ae of arent in fee, she may distrain for that third part, and the heir shall 

ve the right to distrain for the other part of the rent.” 

2462. A tenant for life, whether for his own life or that of another, has an 
estate of freehold, and when he makes a lease for years,-reserving rent, he is 
entitled to distrain upon the lessee. It may here be remarked that, at common 
law, if a tenant for life made a lease for years, if he should so long live, at a 
certain rent payable quarterly, and died before the quarter-day, the tenant was 
discharged of that fraction of a quarter’s rent by the act of God," for no one 
was entitled to recover it; but this was remedied by statute of 11 Geo. II, c. 19, 
s. 15, which gives an action to the executors or administrators of the tenant for 
fe i and this equitable provision has been adopted in perhaps all the states of 

e Union. 

2463. The heir when entitled to the reversion may distrain for rent arrear 
which becomes due after the ancestor’s death; and in order to ascertain whether 
the rent became due before or after the death of the ancestor, we must recollect 
that the rent does not become due for this purpose until the last minute of the 
natural day ; and if the ancestor die between sunset and midnight, the heir and 
not the executor shall have the rent.” And if the rent be payable at one of 
two periods, at the choice of the lessee, and the lessor die between them, the 
rent being unpaid, it will go to the heir.” 

Devisees, like heirs, may distrain in respect of their reversionary 
estate; for by a devise of the reversion the rent will pass with its incidents.™ 
. Trustees in whom the legal estate is vested, as trustees of a married 
woman or assignees of an insolvent, may of course distrain in respect of 
their legal estates, in the same manner as if they were beneficially interested 
therein. ; 

2466. Guardians may make leases of their ward’s lands in their own names 
which will be good during the minority of the ward, and consequently, in re- 
spect of such leases, they possess the same powers of making distress as other 
persons granting leases in their own rights.” 

2487. In general, goods found upon the premises demised to a tenant are 
liable to be distrained by a landlord for rent, whether such goods belong in fact 
to the tenant or to other persons.* But such goods are sometimes privileged 
from distress, either absolutely or conditionally. 

2468. Goods are absolutely privileged from distress for various reasons: 

Because they are protected on account of the rights of their owners. Of 
this kind are the goods of a person who has some interest in the land, jointly 


® Coke, Litt. 32, a. 

© Brooke, Abr. Avowry, pl. 139. 51 Clunn’s case, 10 Coke, 128. 

52 1 Saund. 287. For the purpose of making a re-entry, the rent is considered due at 
a Comyn, Dig. Rent, D, 7; Bacon, Abr. Rent, I; Jackson v. Harrison, 17 Johns. 

. Y. 66. 

§ Clunn’s Case, 10 Coke, 128, b. 

& Sacheverell v. Frogate, 1 Ventr. 161. 

8 Shopland v. Rydler, Croke, Jac. 55, 98. 

6 In some states this right is limited. In Texas, a distress can be made only on the crop 
which grew upon the land, and even that is restricted as to time. Dallam, Dig. of Laws 
of Texas, 199, 200. M 
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with the distrainor, as those of a joint tenant, which, although found upon the 
land, are not subject to distress. The goods of a former tenant, rightfully on 
the land, cannot be distrained for another’s rent; for example, a tenant at will, 
if quitting upon a notice from his landlord, is entitled to the emblements or 
growing crops; and, therefore, even after they are reaped, if they remain on the 

d for the purpose of husbandry, they cannot be distrained for rent due by 
the second tenant, and they are equally protected in the hands of his vendee.” 
The goods of an ambassador or other foreign minister who is protected by act 
of congress from all actions cannot be distrained. a 

Because no man can have property in them. As every thing which is dis- 
trained is presumed to be the property of the wrong doer, it follows that things 
in which no man can have an absolute and valuable property, as cats and dogs, 
and animals feræ nature, cannot be distrained ; because in animals fere nature 
there can be no property without possession, and as the property in them is lost 
with the loss of possession, they are incapable of being held as a pledge.* Yet 
if deer, which are of a wild nature, are kepi in a private enclosure for the pur- 

of sale or profit, this so far changes their nature, by reducing them to a 

kind of stock or merchandise, that they may be distrained for rent”. 

Because they cannot be restored to the owner in the same plight in which 
they were taken; such as milk, fruit, and the like, which wool! be spoiled.” 

Because they are fixed to the freehold and make a part of it, or are construc- 
tively annexed to it. Things affixed or annexed to the freehold, as furnaces, 
windows, doors, and the like, cannot be distrained, because they are not per- 
sonal chattels, but belong to the realty." And this rule extends to such things 
as are essentially a part of the freehold, although for a time separated from it, 
as a millstone removed to be picked; for this is a matter of necessity, and it 
remains in contemplation of law a part of the freehold. Deeds which relate 
to the realty would probably be also exempted from distress. Upon the same 
principle of annexation, grass, corn growing in the ground, and the like, could 
not be distrained, but the English statute of 11 Geo. IT, c. 19, s. 8, the princi- 
ples of which have been adopted, perhaps, in most of the states of the Union, 
enables the landlord or lessor to seize all sorts of grass, hops, fruits, roots, pulse, 
or other product whatsoever which shall be growing on any part of the prem- 
ises demised as a distress for rent. It has, however, been held that the word 
product is confined to the products of a similar nature with those specified in 
the statute, to all of which the process of becoming ripe, and of being cut, gath- 
ered, made, and laid up when ripe, is incidental, and therefore does not extend 
to trees, shrubs, and plants growing in a nursery ground.® 

Because it is against the policy of law that they should be distrained. Goods 
are privileged in cases where the proprietor is either compelled from necessity 
to place his goods upon the land, or where he does so for commercial purposes. 
Natural justice would require that the goods of the defaulter only should be 
distrained to pay his rent. It is for this reason that goods placed upon the land 
as a matter of necessity are not liable to be distrained ; such as the goods of a 
traveller at an inn, or goods placed upon the land of a neighbor to save them 
from fire, or in case of goods put on shore to save them from shipwreck. Again, 
the interests of the community require that commerce should be encouraged ; 
for adventurers would not engage in speculations if the property embarked were 


8 Eaton v. Southby, Willes, 131. & Hammond, Nisi P. 875. 
® 3 Sharswood, Blackst. Comm. 7 
© 3 Sharswood, Blackst. Comm. 9. 
& Coke, Litt. 47, b. 
& Brooke, Abr. Distress, pl. 23; Gorton v. Faulkner, 4 Term, 567. 
® Clark v. Gaskarth, 8 Taunt. 431. ` 
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to be made liable for debts which they never contracted. Hence, goods landed 
at a wharf or deposited in a warehouse on storage cannot be distrained.“ On 
the same principle it has been decided that the goods of a boarder are not liable 
to be distrained for rent due by the keeper of the boarding house,® unless used 
by the tenant with the boarder’s consent.“ Valuable things in the way of 
trade are not liable to distress; as, a horse standing in a smith’s shop to be 
shod, or, as above stated, in a common inn; or cloth at a tailor’s house to be 
made into a coat; or corn sent to a mill to be ground ; for these are protected 
for the benefit of trad’.” 

Because they are in the custody of the law; for the distrainor cannot lawfully 
take them in possession. Goods taken in execution cannoi therefore be dis- 
trained; but goods which have been distrained and replevied are no longer in 
legal custody, and they may be distrained by another landlord for subsequent 
rent.® 

Because they are protected by some legislative enactment. In some states 
goods are protected from distress or execution to a certain amount; in others, 
certain tools, furniture, school books, and such other things as are deemed ne- 
cessary to a poor family, are exempted from distress, execution, or sale. 

2469. Having considered in the preceding section what goods are absolutely 
exempt from distress, it remains to be ascertained what goods are conditionally 
le ae These may be distrained, but only under certain circumstances. 

ey are: 

Ba of the plough, which are exempt if there be a sufficient distress besides 
on the land whence the rent issues.” 

Implements of trade; as, a loom in actual use, and there is a sufficient distress 
besides.” 

Other things in actual use; as, a horse on which a man is riding, an axe in 
the hands of a person cutting wood, and the like.” 

2470. At common law, the distress must be made during the continuance of 
the lease, as the relation of lessor and lessee must exist at the time the distress 
is made; but it has been decided, contrary to this general rule, that a lessor 
may seize and distrain the goods of a tenant holding over.” The distress can- 
not be made till the rent is due by the terms of the leasc; as rent is not due, 
for this purpose, until the last minute of the natural day on which it is re- 
served, it follows that a distress for rent cannot be made on that day.” Asa 
general rule, a previous demand is not necessary, although there is a clause in 
the lease that the lessor may distrain for rent, “being lawfully demanded,” ™ 
the making of the distress, like the commencement of an action, being a de- 
mand in such case. It is however advisable to make a demand. But where a 
lease provides for a special demand, as if the clause were that if the rent should 


& Brown v. Simms, 17 Serg. & R. Penn. 138; Himely v. Wyatt, 1 Bay, So. C. 102; Wal- 
ker v. Johnson, 4 McCord, So. C. 552; Thompson v. Masheter, 1 Bingh. 283; Francis v. 
Wyatt, Burr. 1498, 1502; Owen v. Boyle, 22 Me. 47, where the meaning of warehouse is 
explained. Sce Bevan v. Crooks, 7 Watts & S. Penn. 452; Elford v. Clark, 2 Brev. So. C. 
88. 

& Riddle v. Welden, 5 Whart. Penn. 9. 

& Mathews v. Stone, 1 Hill, N. Y. 565. Sce 5 Blackf. Ind. 489, 

& 3 Sharswood, Blackst. Comm. 8; Youngblood v. Lowry, 2 McCord, So. C. 39. Sce Hos- 
kins v. Paul, 4 Halst. N. J. 110. 

® Woelam v. Cowperthwaite, 2 Dall. 68. 

œ Coke, Litt. 47, a; Bacon, Abr. Distress, B. 7 Simpson v. Hartopp, Willes 517. 

n Coke, Litt. 47, a. 

72 Keilw. 96. Before, 2450. By the statute in Pennsylvania a landlord may distrain at 
any time after the termination of the term, Moss’ Appeal, 35 Penn. St. 162. 

i3 1 Saund. 287; Coke, Litt. 476, n. 6. 

% Bacon, Abr. Rent, I; Bradby, Dist. 124. oh 
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happen to be behind, it should be demanded at a particular place, not on the 
land, or be demanded of the person of the tenant, then such a special demand 
is requisite to support the distress.” 

2471. A distress for rent cannot be made during the night, but must be 
made in the day time;” though a distress damage feasant may be made during 
the night.” 

2472. A distress may be taken either on the land or off the land. 

2473. When a distress is taken for the arrears of a duty arising out of a ten- 
ure or charge upon land, it may be seized upon any part of the land out of 
which such duty issues, or on which it is chargeable, and the entire rent is 
chargeable on every part of the land; where, therefore, there is a lease of a 
tract of land, which is afterward held by several tenants, the lessor or landlord 
may distrain for the whole rent upon the land of any of them.” But the thing 
seized must be upon the land, and not merely attached to it by a rope; as, a 
barge floating in a river, attached to the leased premises by a rope, is not liable 
to distress.” 

It follows from the principle already laid down that if two separate pieces 
of land are let by two separate demises, although both are contained in one 
lease, a joint distress cannot be made for them, for this would be to make the 
rent of one issue out of the other.” But when lands lying in different counties 
are let together by one demise, at one entire rent, and it does not appear that the 
lands are not separate from each other, one distress may be made for the whole 
rent." 

When there is a house upon the leased premises the distress may be made in 
the house; an outer door or other inlet cannot. be broken to make a distress, 
but if either be open, an inner door may be broken for the purpose, taking care, 
in all cases, first to make a demand, and also not unnecessarily to do more 
damage than is requisite.” 

2474. At common law, when the any arises out of a tenure, and the lord, 
coming to distrain, sees the beasts upon the land, and before he can seize them, 
the tenant drives them off, the lord may follow the cattle freshly into any place, 
even a public highway, to which they are driven, and there distrain them. 
This is on account of the fraud of the tenant, for, if the cattle go away of their 
own accord, he cannot pursue and take them.™ 

The English statutes of Anne and George,” the principles of which have 
been incorporated in the laws of several states, Seat that if any lessee shall 
fraudulently or clandestinely carry off his goods from the premises demised in 
order to prevent the landlord’s distress, the landlord may, within thirty days 
afterward, distrain them as if they had continued on the premises, provided 
they-be not sold within that time for a valuable consideration and without 
notice. 

To bring a case within the act the removal must take place after the rent be- 
comes due ; it must be secret, and not made in open day, for a removal made openly 
cannot be said to be clandestine within the meaning of the act.” It has, how- 
ever, been made a question whether goods are protected that were fraudulently 
removed the night before the rent became due.” 


% Bacon, Abr. Rent, I; Plowd. 69. 8 Coke, Litt. 142, a. 


™ Heyden v. Godsale, Palm. 280. 8 Rolle, Abr. 617. 
* 6 Bingh. 150. © Cas. temp. Hardw. 245. 
a Ld. Raym. 55; 12 Mod. 76. 8 Comb. 47; Cas. temp. Hard. 168. 


2 11 Hen. VII, M. 11, p. 4. 
% 8 Anne, c. 14, s. 2; 11 Geo. II, c. 19,8. 1 and 2. In Illinois a distress can be made 
only on goods within the county. Uhl v. Dighton, 25 Ill. 154. 
Watson v. Maine, 3 Esp. 15; Grace v Shively, 12 Serg. & R. Penn. 217. 
8 Furneaux v. Fotherby, 4 Campb. 135. 
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Though the landlord may distrain upon the goods of a stranger on the de- 
mised premises, unless they are exempted for some of the causes above men- 
tioned, because he is not required to make any discrimination between such 
goods and those of his tenant when the latter appears to be the owner,” yet 
` the goods of a stranger are liable only while they are on the premises.” 

2475. As to the manner of making a distress we shall consider by whom the 
distress is to be made, the form of seizure, the quantity of goods to be taken, 
and the proceedings after the seizure. 

2476. At common law a distress for rent may be made either by the person 
to whom it is due, or by a constable or other officer properly authorized by him 
as his bailiff, and the latter is the preferable mode. But in some of the states 
the laws require that the distress should be made by a public officer by virtue 
of a warrant issued by a magistrate. 

If the distress be made without any authority from an officer, the lessor 
should properly authorize the bailiff to make the distress for him; for this pur- 
pose he should give him a written authority, or, as it is usually called, a war- 
rant of distress; but a subsequent authority and recognition given by the party 
for whose use the distress is made is sufficient.” 

2477. When the bailiff is provided with the requisite authority to make a 
_ distress he should take the things subject to the distress, but he need not lay 
hands upon every individual chattel; upon entering the house he may take 
hold of a chair or any other thing, and declare that he seizes it in the name of 
all the goods within the dwelling.” He should declare that he takes them as a 
distress for the sum expressed in the warrant to be due by the tenant to the 
landlord, and that he takes them by virtue of such warrant, which warrant, if 
required, he ought to show ;” but although he does not declare the cause for 
which he makes the distress, yet it is not unlawful.” 

2478. A distress should be made for the whole demand at one time, and the 
landlord should not harass the debtor with repeated distresses. By the whole 
demand is meant that which has accrued due at a day of payment, and not the 
gross amount of several sums which have each become due at distinct days. 
For example, if rent is reserved quarterly and remains unpaid for a whole year, 
the arrears of each quarter are distinct demands, and separate distresses may be 
made for each.™ But the lessor is not bound to make separate distresses, as 
for rent due on different demises.™ 

When he distrains for the whole demand, but mistakes the value of the chat- 
tel taken, supposing it to be equal in value to the duty owing, when in fact it 
is not, he may distrain anew. In like manner he may make a new distress 
when he could not find a sufficiency of goods at the time of making the first.” 

2479. After the goods are seized the distrainor has several duties to perform. 
Among these are: 

To make an inventory of the goods distrained upon, a copy of which should 
be delivered to the lessee, together with a notice of taking of such distress, with 
a statement of the cause of taking the same. 

The distrainor may leave or impound the distress on the premises for the 


Spencer v. McGowen, 13 Wend. N. Y. 256; Hionely v. Wyatt, 1 Bay, So. ©. 102; 
Reeves v. McKenzie, 1 Bail. So. C. 497. The separate property of the tenant’s wife may 
be distrained. Blanche v. Bradford, 88 Penn. St. 344. | 

% Adams v. La Comb, 1 Dall. 440. 

® Hammond, Nisi P. 382. 

” Dod v. Monger, 6 Mod. 215. "a 1 Leon. 50. 

45 Edw. III, E. 13, p. 19. 

* 2 Edw. III, M. 10, p. 32; Gilbert, Distr. 65. 

* See Legg v. Strudwick, 2 Salk. 414; Birch v. Wright, 1 Term, 380. 

% Bradby, Distr.; Gilbert, Distr. 64. 
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time allowed by statute, but he becomes a trespasser afterward. As in many 
cases it is desirable for the sake of the tenant that the goods should not be sold 
as soon as the law permits, it is usual for him to sign an agreement or consent 
to their remaining on the premises for a longer time in the custody of the dis- 
trainor or of a person appointed by him for that purpose. 

While in his possession the distrainor has no right to use or work the cattle 
distrained, unless it be for the owner’s benefit; as, to milk a cow, or the like.” 

Before the goods are sold they must be appraised by such persons as the 
statute of the state directs in the manner pointed out by the act. 

The next requisite is to give a lawful notice of the time and place of sale of 
the things distrained ; after which, if they have not been replevied, they may 
be sold by the proper officer, who may apply the proceeds to the payment and 
satisfaction of the rent, and the expenses of the distress, appraisement, and sale. 
The overplus, if any, is to be returned to the tenant. 

2480. When a di is made the rent is satisfied to the value of the goods, 
unless they are returned to the lessee by mutual consent. And in case there 
has been a forfeiture of a lease, and rent has accrued since, a distress for such 
rent will be a waiver of the forfeiture. 

2481. The remedies by the act of both parties are two in number, namely, ac- 
cord and arbitration. 

2482. Accord is the settlement of a dispute or the satisfaction of a claim by 
an executed agreement between the party injuring and the party injured.” 

2483. When there is but one party on each side, each must either by him- 
self or his agent act and take part in the agreement for an accord and satisfac- 
tion. When there are several joint obligors or joint trespassers, and the accord 
and satisfaction is made by one of them, it is good and available as to all.” If, 
on the contrary, there are several joint claimants, and one of them in the name 
of the whole agrees to the accord and receives satisfaction, it will bind the rest 
though no authority appears from them.” ` 

2484. The requisites of an accord are the following: 

The accord must be legal. An agreement to drop a criminal prosecution as 
a satisfaction for a larceny, the thief returning the goods and paying the owner 
damages, is void, and will be no bar to a future prosecution. 

It must be advantageous to the party claiming the performance of a contract 
or damages for an injury; hence, restoring to the plaintiff his chattels or his 
land, of which the defendant has wrongfully dispossessed him, will not be a con- 
sideration to support a promise by the plantit 3 not to sue him for those in- 
juries.” In contracts for the payment of a sum of money the mere payment of 
a less sum will not be a good accord and satisfaction ;" but if the money was 
paid before it became due,' or at a different place from that appointed for the 
payment, or, in case of a simple contract for a a sum a negotiable security 
given for a less sum may be a good satisfaction. The acceptance of a collateral 


5 Dane, Abr. 34. 

” See generally, Bacon, Abr. Accord; Comyn, Dig. Pleader, 2 V. 8; 3 Chitty, Com. 
Law, 687 to 698; 2 Greenleaf, Ev. 3 28. 

® Strang v. Holmes, 7 Cow. N. Y. 224; Ruble v. Turner, 2 Hen. & M. Va. 38; Dafresne 
v. Hutchinson, 3 Taunt. 117; Merchants’ Bank v. Curtiss, 37 Barb. N. Y. 817. 

* Wallace v. Kelsall, 7 Mees. & W. Exch. 264. 

1 Bacon, Abr. Accord, A; Perkins, Conv. 3749; Keeler v. Neal, 2 Watts, Penn. 424. 

1 Booth v. Campbell, 15 Md. 569; Sullivan v. Finn, 4 Greene, Iowa, 544; contra by 
statute, Bisbee v. Ham, 47 Me. 543. This rule holds where the contract is for the payment 
of a sum certain. A receipt for a less sum may be a good satisfaction where the sum is 
uncertain or in dispute. Hall v. Smith, 10 Iowa, 45. And in all cases a receipt and dis- 
a prima facie, a good satisfaction. Robbins Co. v. Brewer, 48 Me. 481. 

x Bowker v. Childs, 8 All. Mass, 484; Fenwick v. Phillips, 8 Metc. Ky. 87. 
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thing of value, whenever and wherever delivered, is a good satisfaction; or a 
aa agreement to discontinue two cross actions, acted on accordingly, will be 
accord,’™ 
oo must be certain ; hence, an agreement that the defendant shall relinquish 
the possession of a house in satisfaction of a claim is not valid unless it be also 
agreed at what time it shall be relinquished.™ 

The defendant must be privy to the contract. If, therefore, the considera- 
tion for the promise not to sue proceeds from another, the defendant isa stranger 
to the agreement, and the circumstance that the promise was made to him will 
render the agreement of no avail. But if the accord has been made by author- 
ity of the defendant, it will be good, although the subject matter did not pro- 
ceed from him; as, when the obligation or security of a third person who is sui 
juris is accepted in lieu of the claim, it is sufficient. 

The accord must be executed, for till then it is no satisfaction. Whether an 
accord with a tender of satisfaction without acceptance is sufficient is a point 
upon which the authorities are not entirely agreed, as may be seen by a refer- 
ence to the cases mentioned in the note.’ 

2485. An accord with a satisfaction lawfully made is a complete bar to a fu- 
ture action; it isa kind of payment of the debt. It isa species of sale by the 
debtor to the creditor, but it differs from it in this, that it is not valid until the 
delivery of the article by the debtor to the creditor ; and there is no warranty 
in the thing given except perhaps the title, for: in ‘regard to this it cannot be 
doubted that if the debtor gave on an accord and satisfaction the goods of the 
creditor himself through a mistake, or of another person, there would be no 
satisfaction. 

2486. ‘The second mode of settling disputes by the acts of both parties with- 
out a suit is by arbitration, of which, however, there are several kinds, some of 
them being made under a rule of court, as will be more fully explained here- 
after. 

An arbitration is a submission and reference of a matter in dispute concern- 
ing property, or in relation to a personal wrong, to the decision of one or more 
persons, called arbitrators, who are to render a judgment thereupon, called an 
award. 

2487. The submission is an agreement by which the parties name and appoint 
arbitrators to decide the matter in dispute between them, and bind themselves 
reciprocally to perform the award, or what shall be arbitrated. 

. As to its form the submisssion may be by parol, with mutual prom- 
ises to perform the award ; it may be by deed, containing a similar agreement, 
or by a rule of court, or by any other mode pointed out by statute.” It is 
usual in all cases to state within what time the arbitrators shall meet and that 
their award shall be delivered before a particular day. 


103 Foster v. Trull, 12 Johns. N. Y.456; Reid v. Hibbard, 6 Wisc. 175. If the satisfaction 
entirely fails, the accord is not good. Clark v. Bowen, 22 ‘How. 270. 

1% Samford v. Cutliffe, Yelv. 125. 

1% Booth v. Smith, 3 Wend. N. Y. 66; Kearslake v. Mor an, 5 e 513; “Gullen v. 
McGillicuddy, 2 Dan. Ky. 90; Wentworth v. W entworth, 5 i. 410 

% Cumber v. Vane, 1 Strange, 425; Heathcote v. Crookshanks, 2 Term, 24; Lynn v. 

Bruce, 2 H. Blackst. 317; Clark v. Dinsmore, 5 N. H. 136; James v. David, 5 Term, 141; 
Coit v. Houston, 3 Johns. Cas. N. Y. 249; Russell v. Lytle, 6 Wend. N. Y. 390; 1 Smith, 
Lead. Cas. 146; Preston v. Grant, 34 Vt. 201; Blackburn v. Ormsby, 41 Penn. St. 97 ; 
uillard v. French, 19 Ind. 274; Mansur v. Keaton, 46 Me. 346. The better opinion is 
that a tender is not sufficient to constitute a good accord and satisfaction. 

10 A submission need not be under seal unless required by statute. White v. Fox, 29 
Conn. 570. In Illinois the submission under the statute must be sealed. Hamilton v. 
Hamilton, 27 Ill. 158. a 
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2489. As to the matters referred, it is to be observed that the extent of the 
submission may be various, according to the pleasure of the parties; it may be 
ss aad one or of all civil matters in dispute, but no criminal matter can be 
referred. | 

When a case already in court is submitted to arbitration, the arbitrator may 
determine such additional matters as the court could allow to be brought in by 
amendment.'* The arbitrator has the same power as the court.'® Except un- 
der statutes costs cannot be awarded unless included in the submission. 

2490. A submission is somewhat similar toa compromise; by the former 
the parties select judges who are to decide how the parties are to settle their 
disputes ; by the latter, the parties themselves become their own judges, and 
arrange the mode of settlement. In both, the parties may bind themselves 
under a penalty to fulfil the agreement. 

2491. When there is but one party to the submission on each side they both 
must agree, but this need not be done in person; and sometimes they will be 
presumed to have given their consent when there is no evidence of it; for ex- 
ample, an attorney may refer a matter to arbitration without any special author- 
ity of his client," so may selectmen of a town, who are its general agents,!? 
or the agents of a town specially appointed to prosecute or defend a suit." 

2492, One who is appointed by law to manage the affairs of another may 
submit a matter in dispute between himself, in his character of guardian or 
trustee, and another." 

An administrator or executor submits to arbitration at his peril, but this 
rule is modified in some states by statute." 

2493. In order to submit to an arbitration the party must be sui juris; an 
infant cannot, therefore, make a valid submission to arbitration." 

2494. When there are several persons, either as plaintiffs or defendants, for 
example, partners who are jointly entitled or jointly bound, the submission of 
one for himself and his associates is good.'” 

2495. As arbitrators are judges between the parties, they must be sui juris ; 
they ought to have no interest in the matter in dispute and be perfectly indif- 
ferent between the parties.” 

An infant cannot, in general, be appointed an arbitrator, nor can a married 
woman fill that office; yet instances may be found where such a woman has 
been an arbitrátrix. 

The fact that the arbitrator is interested, or closely connected with the oppo- 
site party, will, in general, disqualify him to act; but if a person so situated 
should, either through inattention, or because of the high opinion entertained 


18 Summer v. Brown, 34 Vt. 194; Cook v. Carpenter, 34 Vt. 121; Barksdale v. Greene, 
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1° Plant v. Fleming, 20 Cal. 92. 
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111 Somers v. Balabrega, 1 Dall. 164; Holker v. Parker, 7 Cranch, 436; Talbot v. McGee, 
4 T. B. Monr. Ky. 877; Buckland v. Conway, 16 Mass. 396. But see Alton v. Gilmanton, 
2 N. H. 488; Haynes v. Wright, 4 Hayw. Tenn. 65. 

112 Boston v. Brazer, 11 Mass. 449. But see Griswold v. N. Stonington, 5 Conn. 367. 

18 Schoff v. Bloomfield, 8 Vt. 472. 

1 Weed v. Ellis, 3 Caines, N. Y. 253; Weston v. Stuart, 11 Me. 326; Hutchins v. John- 
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us Overly v. Overly, 1 Mete. Ky. 117. 
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of his integrity and judgment, be appointed an arbitrator, the party will not be 
allowed afterward to impeach the award on the ground of an improper appoint- 
ment, unless such appointment was made under a mistake.™ For if the inter- 
est of the arbitrator in the subject of reference, or his relationship to the oppo- 
site party, being unknown at the time of the nomination, arose, or were di- 
covered subsequently, the party aggrieved would probably be relieved.” 

The award should be made also by a man who is not infamous; an award 
made by a man convicted of perjury was set aside.'” 

When there are several arbitrators it is usual to authorize them in the sub- 
mission, in case of disagreement, to appoint another arbitrator, who is called an 
umpire. When this power is delegated it must be properly exercised, and not 
left to chance; as where the arbitrators, not being able to agree as to the person 
proper to be appointed, cast lots which of the arbitrators should have the nom- 
ination of the umpire; this was considered as an improper mode of nominating 
the umpire, and the court set aside the award.'* l 

Where there are several arbitrators they must all hear and decide upon the 
case, although the opinion of a majority may by the terms of submission be 
conclusive.™ 

2496. The judgment of the arbitrators is called an award, and the paper on 
which the judgment is written bears the sume name.” To make a good award 
it must have the following qualities: it must conform to the submission, it 
must be certain, it must be mutual, it must be possible, lawful, and reasonable, 
it must be final, it must be formal, and it must have some effect. 

When there are several arbitrators the award must be made by all unless 
otherwise agreed,” and notice must be given to the parties of the rendering of 
the award.'” The usual mode of publication is by giving a copy of the award 
7 each party,” but this is not requisite in proceedings under the common 
aw.’ 

2497. The arbitrators being judges selected for a particular purpose and 
having no other jurisdiction than that given them by the submission, it is man- 
ifest that the award must be confined within the powers given to the arbitrators, 
because if their decision extends beyond such authority, this is an assumption 
of power not delegated, and which cannot, therefore, legally affect the parties.’™ 
But if the arbitrators transcend their authority, their award is not aklaiely 
void, it is void only pro tanto, and if the void part does not affect the merit of 
the submission, the residue will be valid.™ 


19 Wilson v. Concord R. R., 3 All. Mass. 194; Davis v. Forshee, 34 Ala. N.s. 107. 

121 See Earle v. Stocker, 2 Vern. Ch. 251. 
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8 Viner, Abr. 52, 872; Watson, Arb.; 1 Saund. 326, n. 1, 2, and 3; Dane, Abr. c. 13. 

1% Eames v. Eames, 41 N. H. 177; Smith v. Walden, 26 Ga. 249. 

17 Francis v. Ames, 14 Ind. 251, contra in Illinois; Denman v. Bayless, 22 Ill. 800. 

1% Plummer v. Morrill, 48 Me. 184. 12 Carson v. Earlywine, 14 Ind. 256. 

19 Solomons v. McKinstry, 13 Johns. N. Y. 27; Bean v. Farnam, 6 Pick. Mass. 269; 
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mission. Hubbard v. Firman, 29 Ill. 90; Blair v. Wallace, 21 Cal. 817. And it will not 
be set aside, although the arbitrators have exceeded their powers, unless the objecting 
party has been injured thereby. Daniels v. Willis, 7 Minn. 874. 

41 Taylor v. Nicholson, 1 Hen. & M. Va. 67; 1 Rand. Va. 449; McBride v. Hogan, 1 
Wend. N. Y. 326; Clement v». Durgin, 1 Me. 800; Skellings v. Coolidge, 14 Mass. 48; 
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award is good as to the principal sum. Hubbell v. Bissell, 2 All. Mass. 196; Garitee v. Car- 
ter, 16 Md. 309. P 
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When a time is prescribed within which the award must be made, it will not 
be valid if not made within that time.'™ 

When the submission is by agreement of the parties, either by parol, agree- 
ment, or by deed, the authority of the arbitrators may be revoked at any time 
before the making of the award, leaving the party who revokes liable to an 
action upon his agreement The arbitrators then have no further authority, 
and an award ale afterward is void, unless it has been provided otherwise in 
the submission.“* And the death of either of the parties to a submission, be- 
fore the award made, will at common law amount to a revocation.™ 

When the submission is made a rule of court, it cannot be revoked by the 
parties,'® nor is the death of either of them a revocation.’™ 

The award ought to be certain, and it must be so expressed that no 
reasonable doubt can arise on the face of it as to the arbitrators’ meaning, or 
the nature and extent of the duties imposed by it on the parties.” An exam- 
ple of such uncertainty may be found in the following cases: an award direct- 
ing one party to bind himself in an obligation for the quiet enjoyment of lands 
without expressing in what sum the obligor should be bound. Again, an 
award that one should give security to the other for the payment of a sum of 
money, or the performance of any particular act, when the kind of security is 
not specified. 

But an award is sufficiently certain if its meaning can be ascertained and 
reduced to a certainty ; as, where it directed that one of the parties should pay 
the costs of a suit without mentioning the amount, because the amount can be 
ascertained by taxation ;'® or where the sum awarded can be ascertained by 
reference to an account annexed to the award.’ The arbitrator need not find 
specially on each material question submitted to him. It is enough if he states 
a general conclusion which involves a finding on all the issues."* An award 
which directs the payment of a certain sum annually to the plaintiff during his 
life is sufficiently certain.“ 

2499. An award must be mutual, that is, it must affect both parties; when 
it gives satisfaction to one it must discharge the other, for otherwise it would 
be unjust. If, for example, the arbitrator should award to one of the parties 
fifty dollars, to be paid to him by the other, where a case of trespass had been 
submitted without saying for what this money is to be paid, the award would 
be void, because if the defendant paid it he would still be liable for the tres- 
pass; but if from the words of the award it appeared that the trespass was 
discharged, it would be good.'* Another example will fully explain this mat- 


12 Smith v. Spencer, 1 M’Cord, Ch. So. C. 93; Bacon, Abr. Arbitrament, D; Mills v. Con- 
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ter. Suppose that Peter and Paul submit all actions brought by Peter against 
Paul, and all actions by Paul against Peter, and the arbitrators find that Peter 
shall be discharged of all actions brought by Paul, without disposing of the 
other matters submitted to them, the award is void. 

2000. The award must be of a thing possible, lawful, and reasonable. 

An award that could not by any possibility be performed, as if it directed 
that the party should deliver a deed which it was proved had been burned and 
totally destroyed, or to pay money at a day past, would be clearly void; 
but if it directed a man to pay a certain sum of money which the defendant 
was not then able to pay, it would be good, because the defendant might become 
able to do so, either by making the money, or it might be given to him. 
Again, an award that a stranger, over whom the deficient has no power or 
control, shall do an act, is void, because the defendant cannot compel him. 

The thing ordered to be done must be lawful, for the law will not compel 
any one to perform an act which it forbids to be done; an award that a man 
shall commit a felony or a trespass is therefore void, and it would be equally 
void if it directed something contrary to the policy of law; as, that Paul should 
.marry Mary, because it is against public policy that marriages should be con- 
strained.’ And an award will be set aside if decided against the law or upon 
a mistaken view of the law.” 

The award must also be reasonable, for if it be of things nugatory in them- 
selves, and offering no advantage to either of the parties, it cannot be en- 
forced.'* 

250L The award must be final, that is, it must conclusively adjudicate of the 
matters submitted, or, at least, of so much as is decided upon; for as an award 
may be good for part only, it must be final as to that part.'° Thus, when the 
arbitrators award a thing not submitted, with a reservation to themselves of 

a future power of judging of the matter, and they award a thing within the sub- 
mission, this is good as to the matter within the submission, for as to that it is 
final and void as to the residue. 

The ordinary provisions of the statutes as to-arbitration of suits in court give’ 
to the award the same effect as a verdict of a jury, and render it liable to be 
reversed or modified for error in law or for such mistakes of fact as would allow 
a new trial in court.'" But the parties may expressly stipulate that no appeal 
shall be taken. If the award is set aside, the court proceeds as if there had 
been no arbitration.'* 

If the arbitrators are authorized to decide all questions of law, their de- 
cision on the law, fairly and deliberately made, is conclusive.“ ‘The parties 


be mutual is not so strictly applied now as formerly. Harrell v. McAlexander, 8 Rand. 
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may make a collateral agreement in addition to the award without vitiating 
it. 

2502. As to the form, the award may be by parol, that is, in writing, not by 
deed; or it may be by deed."* But it ought to conform as to this to the requi- 
sitions of the submission ; or, if it be under the provisions of a statute, it must 
be made according to its direction. 

2503. When the submission was by parol, with mutual promises to perform 
the award, the remedy upon the award is by an action of assumpsit, and in such 
action the award is conclusive.” 

When the submission was by deed, accompanied by an arbitration bond, 
which is a common bond, with a condition that the parties will abide by the 
award, in this case the remedy is by an action of debt for the penalty of the 
arbitration bond, or by an action of covenant upon the deed of submission.” 

When the submission was made by a rule of court, the remedy may be by 
attachment for contempt in not obeying the order of the court, or by execution 
upon the judgment entered up pursuant to thé rule of court or to the statute. 

If the submission was made by authority of a particular statute, the remedy 
which it provides must be pursued. . 

The award is in general conclusive, but it may be impeached for any material 
defect apparent upon its face, such as excess of power by the arbitrators, defect 
of execution of power by omitting to consider a matter submitted when such 
matter is important, or where a plain mistake of law has been made; as, where 
freight was allowed for a voyage where the ship had never broken ground. 

Fraud in obtaining the submission or in procuring the award by the success- 
ful party or corruption in the arbitrators will of course vitiate the award. 

When the submission was lawfully revoked, it is clear the arbitrators had no 
longer any power to make the award. This revocation may be in fact, or in 
law, as by death. 

2504. An award does not so far affect property, real or personal, as to trans- 
fer the title to it by its mere force and operation. It is undisputed that when 
the award directs one to convey certain land to another, although an action will 
lie or an attachment may be granted in a proper case for not conveying the 
land, or equity will decree a specific performance of the award, yet the land 
does not pass by the mere force of the award. 

It has also been holden that a chattel does not pass by the award. All mat- 
ters in difference between a landlord and tenant were submitted to arbitration ; 
among other things it was awarded that the latter should deliver up to the 
former a stack of hay, then upon the premises, at a certain price to be paid for 
it by the landlord. The tenant refused to accept the money tendered, and 
would not deliver the hay, upon which the landlord brought an action of trover 
for it ; the court held the action was not maintainable because the title to the 
hay did not pass by the mere force of the award.’ 

But though the title to the property does not pass by the mere force of the 
award, yet the parties may submit to arbitration a dispute respecting the right 
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a certain property, real or personal, and the award will be conclusive between 
them. 

2505. The remedies which are effected by operation of law are three in num- 
ber, namely: retainer, remitter, and lien; they will be considered in order. 

2506. Retainer is the act of withholding what one has in one’s hands by 
virtue of some right. The subject will be considered by inquiring who may 
retain, against whom, on what age and what amount may be retained. 

2507. An erecutor or administrator has a right to retain in certain cases for a 
debt due to him by the estate of a testator or intestate. In inquiring into this 
right it is natural to consider those cases where there is but one executor or ad- 
ministrator, and where there are several. 

2508, A sole executor muy retain in those cases where, if the debt, instead of 
being due to him, had been due to a stranger, such stranger might have sued 
the executor and recovered judgment; or where the administrator might, in the 
due administration of the estate, have lawfully paid the same.’ He may, 
therefore, retain a debt due to himself,“ or to himself in right of another, or 
to another in trust for him ;' the debt may also be reac when administra- 
tion is committed to another for the use of the creditor, who is a lunatic or an 
infant.” An executor may retain before he has proved the will, and when he 
dies, after having intermeddled with the goods of the testator and before pro- 
bate, his executor has the same power.'® 

2509. When there are several executors, and one has a claim against the 
estate of the deceased, he may retain with or without the consent of his co- 
executors ;'° when there are several creditors among the executors of equal de- 
gree and the estate is insolvent, they are entitled to retain pro rata.” 

2510. The right of retainer may be exercised where the deceased was bound 
alone, where he was bound with others, and where the executor of the obligee 
is also executor of the obligor. 

2511. Where the deceased was the sole obligor and the executor was his cred- 
itor, the latter has a clear right to retain. 

2512. Where there are several debtors jointly and severally bound and one of 
them appoints the obligee his executor, or the obligee takes out letters of ad- 
ministration to his estate, the debt is immediately satisfied by way of retainer 
when the executor or administrator has sufficient assets. But in such case the 
other debtors will be liable to the executor, qua executor, to contribute to the 
payment of the debt, unless the testator was the actual debtor and the other 
obligors were his sureties. 

2513. If the obligee make the executor or administrator of the obligor his 
own executor, it is a discharge of the debt if as executor or administrator of the 
debtor he has assets sufficient ; but if he has fully administered, or if no assets 
of the debtor’s estate have come to his hands, it is no discharge, for there is 
nothing for him to retain. 

2514. Of the claims the executor may retain, we must consider their priority 
and their nature. 


161 Doe v. Rosser, 8 East, 11; Blanchard v. Murray, 15 Vt. 548; Shelton v. Alcox, 11 
Conn. 240; Cox v. Jagger, 2 Cow. N. Y. 638; Whitney v. Holmes, 15 Mass. 153; Shepherd 
v. Ryers, 15 Johns. N. Y. 497. See Tevis v. Tevis, 4 T. B. Monr. Ky. 47; Evans v. Mc- 
Kinsay, 6 Litt. Ky. 263. 

16 Plumer v. Merchant, 8 Burr. 1380. 14 3 Sharswood, Blackst. Comm. 18. 

16 Plumer v. Merchant, 3 Burr. 1380. 

16 Cockcroft v. Black, 2 P. Will. Ch. 298. 

16 Franks v. Cooper, 4 Ves. Ch. 763. 

18 Croft v. Pyke, 3 P. Will. Ch. 183; 11 Viner, Abr. 263. 

10 Wentworth, Off. Ex. 33. 1 Bacon, Abr. Executors, A, 9. 

m Bacon, Abr. Execulors, A, 9; Comyn, nah Administration, c. 1. 
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Nearly all systems of law give some debts a priority over others in the case 
of an insolvent estate; funeral expenses, physician’s bill for the last sickness of 
the deceased, and some others, have a preference over others in perhaps all the 
states of the Union. It would be difficult to make a table showing the order 
of paying the debts of an insolvent estate in each state, and it would lead to no 
practical result. 

An executor having a claim of a particular class cannot retain assets to pay 
himself to the injury of a creditor of a class having a preference over him; and 
the reason for this, independently of any statutory provision, is clear; he could 
not, by bringing a suit against himself, have obtained any advantage or recov- 
ered in prejudice of such a creditor. He may retain only where he has a su- 
perior lain or one of equal degree,’ and in the latter case only pro ratd. 

In a case where two were jointly bound in a bond, one as principal and the 
other as surety, after which the principal died intestate and the surety took out 
administration to his estate, the bond ing forfeited, the administrator paid the 
debt, it was held he could not retain as a specialty creditor because being a party 
to the bond it became his own debt,™* and having paid it, he became a simple 
contract creditor and might retain as such.’ 

As to the nature of the claim for which an executor may retain, it seems that 
damages which are in their nature arbitrary cannot be retained, because till 
judgment no man can foretell the amount; such as damages upon torts. But 
when the damages arise from a breach of a pecuniary contract there is a certain 
measure for them, and such damages may well be retained. 

As the executor is not bound to plead the act of limitations against a just 
debt, the act shall not operate against him.” 

2515. The extent of the right of retainer depends upon the fact whether the 
estate is solvent or insolvent. 

When the estate of the testator is solvent, the executor may of course retain 
the whole of the debt due to him, together with interest. 

When the estate is insolvent, his right to retain is then limited by the rights 
of other creditors who are entitled to be paid as well as he.. By the common 
law of England a creditor could gain an advantage by bringing a suit against 
the executor and obtaining the first judgment, and as the executor could not 
bring such a suit, he was allowed to retain the whole of his claim in preference 
to all other creditors, to compensate him for this want of capacity of suing him- 
self." In most of the states of this Union a more equitable mode of makin 
payment in cases of insolvent estates has been adopted, and no one is allow 
to gain an advantage by bringing a suit against the executor; it follows, there- 
fore, that the executor can lose nothing by his want of capacity of suing him- 
self, and the law gives him the right to retain that to which he would have 
been entitled if he had not been an executor, and no more. He may retain his 
debt pro raté with other creditors. Such is the case in Alabama, Connecticut, 
Illinois, Louisiana, Maine, Maryland, Massachusetts, Mississippi, Missouri, 
New Hampshire, Ohio, Pennsylvania, Rhode Island, South Carolina, and Ver- 
mont.'® In some of the other states the common law right exists. 

2516. Remitter takes place when he who has the true property, or jus pro- 
prietatis, in lands is out of possession, and has no right to enter without re 


m Bacon, Abr. Executors, A, 9; Comyn, Dig. Administration, A, 9. 
173 3 Sharswood, Blackst. Comm. 18; 11 Viner, Abr/ 261. 
m™ 11 Viner, Abr. 265. But see Dorsheimer v. Bucher, 7 Serg. & R. Penn. 9. 
1% Comyn, Dig. Administration, c. 2, n. 
1m 1 Maddock, Ch. Pr. 583. 
1m 8 Sharswood, Blackst. Comm. 18; 11 Viner, Abr. 261. 
1 Griffith, Reg. Retainer. 
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covering possession in an action, has afterward the freehold cast upon him by 
some subsequent and of course defective title; in this case he is remitted or put 
back by operation of law to his ancient and more certain title. This right of 
entry which he has gained by a bad title is, ipso faclo, annexed to his own in- 
herent good one, and the defeasible estate is utterly defeated and annulled by 
the instantaneous act of law without his participation or consent. For example, 
if a tenant in tai] discontinue the estate by a conveyance in fee, afterward dis- 
seise the continuee or grantee, and die seised, his heir shall hold as heir in tail 
under the original title, and not under the title acquired by the disseisin. By 
the operation of law he is instantaneously remitted to his better title. The 
reason assigned for this is that being so remitted the owner has no means of 
asserting his title, because, being in possession, he cannot sue himself, and to 
prevent his loss the law places him in the same situation as if he had estab- 
lished his right by suit. 

In order to enable the owner of the land to take advantage of this principle 
the title must be cast upon him by the law, as by descent; for if he undertakes 
to buy the subsequent estate or right of possession, he is considered as having 
waived his prior right, and he is not therefore remitted.’ 

2517. A third mode of acquiring a remedy by operation of law is by lien. 
In its most extensive signification this term includes every case in which real 
or personal property is charged with the payment of any debt or duty, every 
such charge being denominated a lien on the property.'” In a more limited 
sense, and in that in which it is here used, it is the right of detaining the prop- 
erty of another until some claim is satisfied. 

Besides the liens which arise by operation of law, there are others created by 
the express contracts of the parties. 

Liens may be considered as to their kinds, as to the manner of acquiring 
them, as to the claims on which they attach, as to the manner of losing them, 
and as to their effect. 

2518. When a person has a right to retain property in respect of money or 
labor expended on such particular property, this isa particular lien. For ex- 
ample, where a tailor has made garments out of cloth delivered to him for the 
pape he is not bound to part with the clothes until his employer has paid 

im for his services; nor the ship carpenter with a ship which he has repaired ; 
nor can an engraver be compelled to deliver the seal which he has engraved for 
another until his compensation has been paid.” 


179 3 Sharswood, Blackst. Comm. 20. 

18 In this general sense a judgment obtained in a court of record is generally a lien upon 
real estate; an exccution when put in the sherifl’s hands, upon personal property. By 
statute many liens are created; as, for example, recognizances and other obligations of re- 
cord are sometimes made liens; and persons furnishing materials, or doing work for the 
construction of a building, have a lien upon it by statute in several of the states of the 
Union. By the civil law this right existed: a person who furnished materials, or per- 
formed work on a building, had the privilege of hypothee. Dig. 20, 2,1; Dig. 42, 6, 3 1, 
The government has a lien for taxes, upon the real estate on which they have been assessed. 
A landlord has a lien on the goods of his tenant while on the premises for one year’s rent, 
in preference to an execution creditor. 

The liens which are here treated of, which may be called common law liens, being 
merely the right of retaining possession, are of course dependent on possession. Some 
equitable liens are dependent on possession, and some are not. Maritime liens do not arise 
from or depend upon possession at all. The principal statutory liens are judgment liens 
and liens of material men, and mechanics. judgment licn exists in the states, except 
in New England, where it is replaced by attachment on mesne process. The mechanic’s 
lien is regulated entirely by statute and exists in most,if not all, of the states. It does not 
depend on possession, but must be enforced in the method prescribed by the statutes. 

2 Rolle, Abr. 92; Blake v. Nicholson, 3 Maule & S. 167; Townsend v. Newell, 14 
Pick. Mass, 332. 3 
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2519. A general lien is one which binds all the property of the debtor in the 
hands of his creditor; as, where an agent has advanced moneys at different 
times for his principal, he has a general lien on all the goods of the principal 
in his hands, and he need not part with them till he is fully paid. But the 
debt which has this binding operation on the goods of the principal must have 
been created in the course of the agency, snd to this it will be strictly con- 
fined.“ In the same way bankers, insurance brokers, and attorneys at law 
have a lien on securities and papers which come into their hands respectively 
in the course of their business.'* 

2520. Liens may also be divided into legal and equitable. 

i Legal liens are those which are recognized and may be enforced in a court of 
w. 

Equitable liens are valid only in a court of equity. The lien which the ven- 
dor of real estate has on the estate sold for the purchase money remaining un- 
paid is a familiar example of an equitable lien.’ 

252L To create a lien, whether it be acquired by the agreement of the par- 
ties either express or implied, or by act or operation of law, the following are 
essential requisites : 

The party from whom it is acquired should have the absolute property or 
ownership in the thing which is the subject of the lien, or at least a right to vest 
it; for unless he has such right he can give no right to the creditor to hold it, 
the owner having the sole authority to bind or to refuse to bind his property 
for the payment of a debt due by another. 

Thus, a factor cannot pledge his principal’s goods for his own debts ;'* and 
even where the delivery by one not the owner may create a particular lien, it 
does not necessarily give a general lien for a balance due from the owner. 

The party claiming the lien must have an actual or constructive possession, 
pie the assent, express or implied, of the party against whom the claim is 

e. 

The lien should arise upon the agreement, express or implied, and not for a 
specific purpose inconsistent with the express terms or the clear intent of the 
contract. Factors, for example, have a general lien for all claims arising 
from their agency upon all goods belonging to their principal in their posses- 
sion which came to them as such. But should a horse, for example, be loaned 
by the principal to the agent for a particular purpose, the agent would have no 
lien upon it. 

2522. When a man acquires the possession of goods belonging to another by 


% Story, Ag. 3 376; Livermore, Ag. 38; Paley, Ag. by Lloyd, 140. 

183 Ex parte Nesbitt, 2 Schoales & L. Ch. Ir. 279; Ex parte Sterling, 16 Ves. Ch. 209; 
Olive v. Smith, 5 Taunt. 56; Spring v. So. Car. Ins. Co., 8 Wheat. 268; Story, Ag. 2 381; 
Paley, a by Lloyd, 81, 131. 

14 Mathews, Pres. 392. The extent to which a vendor’s lien exists varies very much in 
the different states. In some of the states a practice exists of indorsing the receipt of the 
purchase money on the decd, and its absence is held to be notice to subsequent purchasers 
of the vendor’s lien. Follett v. Reese, 20 Ohio, 546. See Taylor v. McKinney, 20 Cal. 
618; Merritt v. Wells, 18 Ind. 171; Wickman v. Robinson, 14 Wisc. 493; Daughady v. 
Paine, 6 Minn. 443. The equitable mortgage made in England, by a deposit of the title 
deeds, can hardly exist under our system of registration. 

1% Van Amringe v. Peabody, 1 Mas. C. C. 440. 

1% 3 Chitty, Comm. Law, 547; Paley, Ag. by Lloyd, 137; Jordan v. James, 5 Ohio, 88. 

18 Most of the liens at common law exist by virtue of a usage so general as to be incor- 
porated into all contracts of a certain kind. This is especially the case in bailments, and 
particularly in the case of innkeepers, warehousemen, common carriers, factors, and brokers, 
and pawnees. The lien which a ship owner has on the cargo for freight is a common law 
lien, which he has as a common carrier, and not a maritime lien. See the chapter on bail- 
ments. 

48 Jarvis v. Rogers, 15 Mass, 389. 
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finding, he has no lien on them for any expenses he has been put to in regard 
to them, except in one case; this is when goods are lost at sea. For the pur- 
pose of encouraging commerce and to reward a man who runs considerable per- 
sonal risks in saving such goods, the law allows the finder a compensation, 
known by the name of salvage,” and for this he has a lien. But when the 
finder of goods on land has been put to any expense in relation to them, although 
he has no lien for such expenses, he is not left without a remedy. He may 
bring a suit against the owner and recover the value of such expenses. The 
reason assigned for this is that if the rule were otherwise, ill-disposed persons 
might turn boats and vessels adrift, or horses or cattle into the road, and then 
take them up and refuse to give them up until they were paid their alleged 
expenses; and, therefore, the finder is required and the law has put upon him 
the burden to prove the quantum of his recompense to the satisfaction of the 


iu „191 

i 2523. The lien cannot be acquired by obtaining possession of the goods 
tortiously ; because, if for no other reason, no man can take advantage of his 
own wrong.” 

2524. The debts or claims for which liens properly attach, or which are to be 
Si by the lien, require several qualities, which will be separately consid- 
ered. 

In general, liens properly attach on liquidated demands, and not on those 
which sound only in d, though, by express contract, they may attach 
even in such case; as, where the goods were to be held as an indemnity against 
a future contingent claim for damages.’ 

The claim for which the lien is asserted must be due or owing to the party 
claiming it in his own right, and not merely as agent for a third person. It must 
be a debt or demand due from the very person for whose benefit the party is 
acting, and not from a third person, although the goods may have been claimed 
through him.™ 

The claim may be a particular debt, or a general balance due to the creditor 
by the owner of the goods. By the custom of the trade, an agent may have a 
lien upon the property of his employer intrusted to him in the course of that 
trade, not only in respect of the management of that particular property, but 
for his general balance of accounts. To authorize a creditor to retain property 
under a claim of lien for a general balance, however, the usage of trade must 
be established to have been uniform and notorious, for although usages of trade 
enter into every contract, this is only where they are so notorious that they are 
presumed to be known to the party who is to be bound by them. 

This general lien may also be created by the express or implied agreement of 
the parties; as, when a merchant gives notice that he will not receive any pro 
erty for the purpose of his trade or business except on condition that he shall 
have a lien upon it, not only in respect to the charge arising upon the particu- 
lar goods, but for the general balance of his account. In such cascs all persons 
who after a knowledge of such notice deal with him must be presumed to have 
acquiesced in it, and they will be bound as if they had expressly agreed to the 
provisions of the notice. , 


1 The finder of goods on land has a lien when the owner has offered a specific reward 
for the recovery. Wentworth v. Day, 3 Mete. Mass. 352, 

1 Hartford v. Jones, 2 Salk. 654; 1 Ld. Raym. 893; Hamilton v. Davis, 5 Burr, 2782; 
Baring v. Day, 8 East, 57. , 

191 Nicholson v. Chapman, 3 H. Blackst. 354. 

13 Lempriere v. Pasley, 2 Term, 485; Madden v. Kempster. 1 Campb. 12. 

193 3 Chitty, Com. Law, 548. t Paley, Ag. by Lloyd, 182. 

1% Kirkham v. Shallcross, 6 Term, 14. 
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But when it is the duty of the party to receive the goods, and he cannot re- 
fuse without a violation of some rule of law, as in the case of a common 
carrier, it would perhaps be considered that he had no right to give such 
notice.’ 

2525. A lien may be lost in several ways, the principal of which are the 
following : i 

It may be lost or waived by any act of the parties by which it may be sur- 
deel or become inapplicable. 

It may be lost by the payment of the debt which is a lien upon the goods, 
and the satisfaction of such debt by the creation of a new one may have that 
effect; as, where a creditor holds the note of the owner of the goods, and he 
has a lien in consequence of it, if the parties afterward renew the debt by the 
creditor’s takin alon, and he gives up the note with an agreement to cancel 
the old debt and create a new one, the lien on the goods will be lost.!” 

In general, possession is not only essential to the creation, but also to the 
continuance of the lien ; it may, therefore, be lost by voluntarily parting with 
the possession of the goods. But to this rule there are some exceptions; for 
example, when a factor by lawful authority sells the goods of his principal, and 
parts with the possession under the sale, and such sale is made for the benefit 
of the factor, or the goods are assigned or delivered to a third person by way of 
pledge or security to the extent of the factor’s lien, it is in effect a continuance 
of the factor’s possession, and the lien is therefore retained. 

2526. In general, the right of the holder of the lien is confined to the mere 
nan of retainer. By the express agreement of the parties, the creditor may 
sell the goods on which he has a lien, but unless there is an express or implied 
contract, the holder has no right to sell them for the debt due him. In special 
cases there may be an implied power to sell; as, where the goods are deposited 
to secure a loan of money which is to be returned on a certain day, or where a 
factor makes advances or incurs liabilities on account of the consignment.’'® In 
some cases where the lien would not confer a power to sell, a court of equity 
would decree a sale’? Courts of admiralty will decree a sale to satisfy mari- 
time liens.™ 


18 6 Term, 14. See Wright v. Snell, 5 Barnew. & Ald. 350; Oppenheim v. Russell, 3 
Bos. & P. 42; Rushforth v. Hatfield, 7 East, 224. 

187 Before, 801. 

1 Pothonier v. Dawson, 1 Holt, 333; 3 Chitty, Com. Law, 551; 1 Livermore, Ag. 103. 

™ 1 Story, Eq. Jur. ¢ 506; 2 art Eq. Jur. 31216; Story, Ag. 3 371. 

= Abbott, Shipp. part 3, c. 10, ¢ 2; BAN E 2 371. 
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2527. A court is an incorporeal, political being, created for the purpose of 
administering justice judicially, and which requires for its existence the pres- 
ence of the udes or a competent number of them, and a clerk or prothono- 
tary, at the time during which and at the place where it is by law authorized 
to be held, and the performance of some public act indicative of a design to 
perform the functions of a courte According to Lord Coke, a court isa place 
where justice is judicially administered.! This definition has not been adopted, 
because it is conceived that the court is not a place, but the judges and other 
officers, properly organized, form the court. 

In another sense, the judges, the clerk or prothonotary, the attorneys, coun- 
sellors, solicitors or proctors, and ministerial officers, are said to constitute the 
court.? And sometimes the judges alone are called the court. 

In another place we have considered the organization of the courts under 


1 Coke, Litt. 58, a. 
* When treating of the choice of a professional man, a short sketch of the powers and 
duties of attorney and counsel was given. Before, 2418, 2420. 
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the constitution and laws of the United States, and of the state courts under 
the state constitutions. In this place it will be proper to take a view of their 
various kinds, and of their powers and jurisdictions. When considered as to 
their powers, they are of record and not of record; when compared to each 
other, they are supreme, superior, and inferior; when examined as to their 
original jurisdiction, they are civil or criminal; when viewed as to their terri- 
torial jurisdiction, they are central or local; and when divided as to their 
one they are courts of law, courts of equity, admiralty courts, and courts 
martial. 

2528. By the common law, a court of record is one where the acts and 
judicial proceedings are enrolled in parchment for a perpetual memorial and 
testimony, which rolls are called the records of the courts. In the United 
States the acts and proceedings of such courts are written in books kept for 
that purpose, or in papers kept on file in the offices of the clerks or prothono- 
taries. The test of a court of record is whether it has or has not the power to 
fine and imprison; a court which possesses that power is a court of record, all 
other courts are not of record.’ In this country, a court which does not possess 
common law jurisdiction, and a seal, and a clerk or prothonotary, for the pur- 
n of ETE and keeping its proceedings, would not be considered a court 
of record. 

The act of congress to establish a uniform rule of naturalization, approved 
April 14, 1802, enacts that, for the purpose of admitting aliens to become 
citizens, any court of record in any individual state, having common law juris- 
diction, nid a seal, and a clerk or prothonotary, shall be considered a district 
court, within the meaning of that act. 

2529. All courts which do not come within the definition of a court of 
record are courts not of record. 

2530. Courts of record are divided into supreme or superior courts, and in- 
ferior courts. 

2531, A supreme court is one having jurisdiction over all other courts. 
Such a court possesses in general appellate jurisdiction, either by writ of error 
or by appeal in other cases, The supreme or superior courts have their juris- 
diction by the common law and by the constitution of the United States, or 
of the state where located. And this common law jurisdiction cannot be taken 
away without the express negative words of a statute, unless by irresistible im- 
plication.‘ 

2532, A supreme court, in general, has no original jurisdiction, except what 
may be given to it by the constitution. Its principal powers are to supervise 
the acts and proceedings of the inferior tribunals. This is done by writ of 
error and by appeal. : 

By writ of error. When, in course of the trial in an inferior court of law, 
it is alleged that the lower court has committed an error, the party aggrieved 


3 Bacon, Abr. Courts, D, 2. A court of record has been defined by a learned judge to be 
a judicial tribunal proceeding according to the course of the common law and exercising 
its functions independently of the person of the magistrate designated generally to hold it. 
Ex parte Gladhill, 8 Mete. Mass. 171. 

Many courts of limited and special jurisdiction not proceeding according to the course 
of the common law, as probate courts, are not courts of record although they keep a per- 
manent record. Smith v. Rice, 11 Mass. 507. 

Courts of justices of the peace are not in general courts of record. Mowry v. Cheesman, 
6 Gray, Mass. 515; Wheaton v. Fellows, 23 Wend. N. Y. 375; Ellis v. White, 25 Ala. N. 8. 
540; Silver Lake Bank v. Harding, 5 Ohio, 545; Snyder v. Wise, 10 Penn. St. 158. 

t Commonwealth v. McCloskey, 2 Rawle, Penn. 369; Buckinhoffen v. Martin, 3 Yeates, 
Penn. 479; Commonwealth v. White, 8 Pick. Mass. 435; Murfree v. Leiper, 1 Ov. Tenn, 
1; Overseers v. Smith, 2 Serg. & R. Penn. 363; Badger u. Towle, 48 Me. 20. 
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has a right to remove the cause, in civil actions, without the consent of the 
opposite party, into the supreme court ;° for this purpose he sues out a writ of 
error from the supreme court, which writ commands the judges of the inferior 
court to send the record into the supreme court, there to be examined. The 
object of this writ is to correct an error of law, committed in the course of the 
proceedings, which is not amendable or cured at common law, or by some 
statute of amendment, or jeofails.® 

The supreme court, being thus possessed of the cause, does not try it again 
upon the merits, and it is immaterial what may be the state of the facts. This 
proceeding is less a suit between the parties than between the judgment ren- 
dered in the court below and the law, for the supreme court does not try the cause 
between the parties, but judges the judgment. If the court below have obeyed 
all the requisitions of the law, their judgment, however wrong as to the facts, 
cannot be impeached, and it will be affirmed; and if they have violated the 
law, however correct their judgment may be as to the facts, it will be reversed. 
Has reason of this is that the supreme court in cases of error does not try the 

ts. 

By appeal. An appeal in a civil suit is a proceeding unknown to the com- 
mon law. It is authorized by statute in a variety of cases, and is regulated en- 
tirely by the provisions of the particular act; it cannot be extended beyond the 
plain and obvious import of the statute granting it.® 

In cases of appeal the whole case is examined and tried as if it had not been 
tried before? But it is an essential criterion of appellate jurisdiction that it 
revises and corrects the proceedings below, and does not create a new cause.” 

2533. All other tribunals than the supreme court are inferior courts." These 
courts have in general original jurisdiction in cases both at law and in equity. 
Unlike a supreme or superior court, an inferior tribunal is a court of limited 
jurisdiction, and it must appear on the face of its proceedings that it has juris- 
diction, or its proceedings will be void.” 

2534. The courts of civil jurisdiction are those which are authorized by the 
common law or by the constitution pr statute to decide upon all civil actions 
and disputes between persons in their private capacity, akale such matters 
relate to the persons of the parties or to their personal or real property. 

These courts may act with or without a jury. The inferior courts of common 
law cannot try any thing, unless specially invested with that power by statute, 
without the aid of a jury, the constitution of the United States having secured 
that mode of trial. “ In suits at common law where the value in controversy 


§ Skipworth v. Hill, 2 Mass. 35; Drowne v. Stimpson, 2 Mass, 441. 

6 Wall v. Wall, 2 Harr. & G. Md. 79; Chase v. Davis, 7 Vt. 476; Colley v. Latimer, 5 
Serg. & R. Penn. 211. A writ of error in general does not lie to reverse the judgment of 
a court not of record. The remedy in such cases is by appeal or review. Fitzgerald v. 
Commonwealth, 5 All. Mass. 509. e writ cannot issue until after final judgment. Rob- 
inson v. Morgan, 32 Mo. 428; Beatty v. Hatcher, 13 Ohio, St. 115; Paine v. Chase, 14 
Wisc. 653. The writ does not lie to review matters which were within the province of the 
judicial discretion of the inferior court. Norton v. Merchants’ Co., 28 Ill. 313; Lovell v. 

ellv, 48 Me. 263. 

™ The writ of error has to a considerable extent been supplanted by other modes of re- 
viewing a judgment, and in some states it docs not appear to exist at all. Second Bank v. 
Upman, 14 Wisc. 596. 

Street v. Francis, 3 Ohio, 277; Wetherbee v. Johnson, 14 Mass. 420; Murdock, Ap- 
pellant, 7 Pick. Mass. 321. 

*See Dane, Abr. Appeal. 

© Marbury v. Madison, 1 Cranch, 187, 175; 3 Wheat. 600. 

u U., S. Const. art. 3, s. 1. 

12 Kemp v. Kennedy, 5 Cranch, 172; Pet. C. C. 36; Turner v. Bank of America, 4 Dall. 
11; Beebe v. Scheidt, 13 Ohio, St. 406; Godfrey v. Godfrey, 17 Ind. 6; Rowan v. Lamb, 4 
Greene, Iowa, 468. 33 
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shall exceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law.” But courts of equity 
always: act without a jury. 

2535. A criminal court is one established for the repression of crimes and for 
their punishment. The constitution and laws have secured to the citizen a trial 
in these courts by a jury, which is the greatest bulwark which liberty has ever 
interposed between tyranny and its victim." 

2536. Jurisdiction is a power constitutionally conferred upon a court, a single 
judge, or a magistrate to take cognizance and decide causes according to law 
and to carry their sentence into execution. The tract of land or district within 
which a court, judge, or magistrate has jurisdiction is called his territory, and 
his power in relation to his territory is called his territorial jurisdiction. 

Those courts which extend over the whole of the territory which is governed 
by the same laws may be called central; as, the supreme court of the United 
States is a central court, because its jurisdiction extends over every part of the 
Union. In the same way the supreme court of each state is a central court 
within that state, because its powers extend over every part of the state. 

The jurisdiction of some courts extends only over a part of the territory which 
is ruled by the same laws; these may be called local. Such are the circuit and 
district courts of the United States, because their jurisdiction extends only over 
particular parts of the country, called circuits or districts. So the courts of 
common pleas, parish courts, city courts, and other similar tribunals which have 
only a local authority may be called local courts. 

2537. When considered as to the object of their jurisdiction, courts are divided 
into courts of common law, courts of equity, courts of admiralty, and courts 
martial. 

2538. Courts of common law are established to protect legal rights and to 
redress legal injuries. The remedies for the redress of wrongs and for the en- 
forcement of rights are distinguished into two classes: first, those which are 
administered in courts of common law, and, secondly, those which are adminis- 
tered in courts of equity. Rights which are recognized and protected, and 
wrongs which are os eae by the former courts are called legal rights and 
legal injuries. Rights which are to be obtained, and wrongs from which the 
party can be relieved only by courts of equity, are equitable rights and equit- 
able wrongs. The former are said to be rights and wrongs at common law, and 
the remedies, therefore, are remedies at common law; the latter are said to 
be rights and wrongs in equity, and the remedies, therefore, are remedics in 
equity. 

TT he courts of common law afford remedies by action whenever the plaintiff 
has a legal right, whether the equitable right be in him or in another. 

2589. Courts of equity are those which have jurisdiction in cases where the 
parties have only equitable rights. It is not easy to trace their history and to 
determine how they originally obtained the jurisdiction they now exercise. Their 
authority and the extent of it have been subjects of much question, but time 
has firmly established them; and the limits of their jurisdiction seem to be in 
a great degree fixed and ascertained. In this country their authority is estab- 
lished by the constitution and statute law."® 


13 U, S. Const. Amend. IX. 
“ U.S. Const. Amend. VI. 
3 1 Story, Eq. Jur. Ch. 2; Mitford, Pl. Intr.; Cooper, Eq. Pl. 
l€ The following just remarks, showing the origin of the jurisdiction of courts of equity, 
are taken from a report made by a committce appointed by the Society for Promoting the 
Amendment of the Law, in England, “to inquire whether the principles of Law and 
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2540. The judge of a court of equity, sometimes called a court of chancery, 
bears the title of Taer The equitable jurisdiction, in some of the states, 
is, as in England, vested in a high court of chancery, and such courts are dis- 
tinct from courts of law. But American courts of equity are, in some in- 
stances, distinct from those of law; in others the same tribunals exercise the 
jurisdiction both of courts of law and courts of equity, though their forms of 
p ings are different in their two capacities, and in many of the states no 
istinction is recognized between law and equity. 

The supreme court of the United States and the circuit courts are invested 
with general equity powers, and act either as courts of law or equity, according 
to the form of the process and the subject of adjudication. In some of the 
states, as in Virginia and South Carolina, the equity court is a distinct tribunal, 
having its appropriate judge or chancellor and other officers. In most of the 
states, the two jurisdictions centre in the same judicial officers, as in the courts ` 
of the United States. 

The extent of equitable jurisdiction and proceedings varies very much in 


Equity can be administered in the same court and by the same form of procedure; and 
in making such inquiry, to have regard to the provisions and operation of the New York 
Code.” e committee say: “The Common Law of England 1s the work of a rude age, 
more anxious to protect the rights of the citizen from being overborne by the power of the 
barons, or undermined by the corruption of the judges, than to ascertain those rights 
clearly or to enforce them completely. Hence the Common Law has ever looked with 
jealousy on the transfer, and indeed on the existence of rights not accompanied by pos- 
session ; it has sought, by means of trial by jury, to place the administration of the law 
in the hands of the people themselves, and it has fettered judicial discretion by enforcing 
technical rules ineapable of expansion, and by prescribing a strict and unvarying judg- 
ment. As society advanced, such a state of things naturally poaa much injustice. 
Many rights arose which the courts of law either totally ignored, or only partially recog- 
ned ; and at length, toward the end of the fourteenth century, the evils arising from this 
illiberal system had reached such a pitch that the clerical chancellors, after the example 
of the prætors at Rome, assumed a jurisdiction, in cases of peculiar hardship, to mitigate 
the severity, to supply the defects, and to extend the remedies of the common law. The 
principles upon which the chancellor proceeded were drawn in part from the civil law and 
in part from abstract morality and justice; and he asserted his jurisdiction, not by inter- 
fering directly with the proceedings or judgments of the courts of common law, which 
would have provoked a dangerous and probably a successful resistance, but by personal 
influence exerted upon the litigants, whom he compelled, by the threat of punishment, to 
do whatever appeared to him upon the special circumstances of the individual case to be 
just, without reference to the maxims or the decisions of the courts of law. Thus did the 
ultimate power over property pass in a great measure from the courts of law, and thus was 
the duty of the legislature of adapting our jurisprudence to the emergencies of society as 
they arise virtually transferred to a court of equity. So long as this state of things con- 
tinued, a division of the courts of law and equity seems to have been absolutely necessary, 
for a fusion of them would have been nothing less than a complete abrogation of the law, 
and the substitution for it of the arbitrary discretion of a judge. And it is in this sense, 
and with reference to this system, that the committee understand and acquiesce in the jus- 
tice of the celebrated opinion of Lord Bacon: ‘Omninò placet curiarum pliant neque 
enim servabitur distinctio casuum si fiat commixtio jurisdictionum, sed arbitrium legem 
trahet.’ 

“ At the presenf day this ‘arbitrium’ prevails no more in equity than at law. Precedent 
has superseded discretion—justice is no longer capable of being moulded in chancery with 
a view to relieving each individual wrong; for it has long been considered, and rightly 
considered, that any system of law thus administered, varying, as it must do, with the 
opinions of each successive judge, is little better than absolute tyranny; and the decrees 
of the chancellor, equally with the judgments of the common law judges, are now founded 
on general rules, the offspring of former decisions, and applicable alike to entire classes of 
cases, Indeed, equity for more than a century past has become a system as fixed, as defined, 
and as incapable of further expansion as the common law itself, against whose narrow 
principles it relieves. We have thus two systems of jurisprudence, of different origin and 
employing different methods of procedure; the principle of the one being to mitigate, cor- 
rect, and assist the other, though it no longer possesses that flexibility and power of indi- 
vidualiZing its relief which such an office would seem to require.” 
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different states; it is ample in Connecticut, New Jersey, Maryland, Virginia, 
Massachusetts, and South Carolina. 

2541, A court of equity has jurisdiction of equitable rights only. Courts 
of law, acting according to the strict principles of the common law, proceed ac- 
cording to certain prescribed forms, and render a general judgment for or against 
the plaintiff. There are many cases in which a male judgment for either 
party, without qualifications or conditions, will not do entire justice, ex aque 
et bono, to either party. Some modifications of the rights of both parties are 
es ae in such cases; some restraint on one side or the other; and some pe- 
culiar arrangements, either present or future, temporary or perpetual. 

In cases of this kind, where the courts of law cannot grant the proper rem- 
edy or relief, a remedy may be had, in those states where equity is administered, 
by applying to the courts of equity or chancery; for these tribunals are not 
‘ limited or confined in their modes of relief by such narrow regulations as gov- 

ern courts of law, but grant relief to all parties, in cases where they have 
rights ex æquo et bono, and modify and fish ici their relief according to cir- 
cumstances, 

2542. Courts of equity exercise jurisdiction in cases where a plain, adequate, 
and complete remedy cannot be fa at law; that is, in common law courts. 

The remedy at law must be plain, for if it be doubtful and obscure at law, 
equity will assert a jurisdiction. 

If the remedy be not adequate at law, and it fall short of what the party is 
entitled to, this will give jurisdiction to a court of equity. 

And if it be not complete at law, that is, reach the whole mischief and se- 
cure the rights of the parties, now and for ever, it will be a sufficient ground 
for the interference of a court of equity, which will grant complete relief 

2543. The jurisdiction of courts of equity is either concurrent, exclusive, or 
assistant. 

Courts of equity exercise concurrent jurisdiction with courts of law in cases 
where the rights are purely of a legal nature, but where other and more efficient 
aid is required than a court of law can afford to mect the difficulties of the 
case and insure full redress. 

Formerly in some of these courts of law all redress was refused, but now 
they grant it. In this manner jurisdiction having been once justly acquired, at 
a time when there was no such redress at law, it has been retained. The most 
common exercise of concurrent jurisdiction is in cases of account, accident, 
dower, fraud, mistake, partnership, and partition. This remedy is often more 
complete in equity than it is at law. In many of these cases, and especially in 
some cases of fraud, mistake, or accident, courts of law, not acting on equitable 
principles, do not and cannot afford any redress; in others they do, but not 
always in so perfect a manner.” 

Equity exercises an exclusive jurisdiction in all cases of mere equitable 
rights, that is, such rights as are not recognized in courts of law. Most of the 
cases of trust and confidence fall under this head. Its exclusive jurisdiction is 
also exercised in granting special relief beyond the reach of the common law. 
It will grant injunctions to prevent waste, or irreparable injury, or to secure a 
scttled right, or to prevent vexatious litigations, or to compel the restitution of 
title deeds. It will appoint receivers of property, where it is in danger of mis- 
application; compel the surrender of securities improperly obtained ; prohibit 
a party from leaving the country in order to avoid a suit; restrain the undue 
exercise of a legal right against conscience and equity ; decree the specific per- 
formance of contracts respecting real estates; supply, in many cases, the imper- 


1 This subject will be more fully considered in Book V. 
42 


COURTS. 2544, 2545 


fect execution of instruments, and reform and alter them according to the real 
intention of the parties; grant relief in the case of lost deeds or securities ; 
and in all cases in which its interference is asked, its general rule is, that he 
who asks equity must do equity. : 

Courts of equity are also assistant to the jurisdiction of courts of law in 
many cases when the latter have no like authority. A court of equity will 
remove legal impediments to the fair decision of a question depending at law. 
It will perpetuate the testimony of witnesses to rights and titles which are in 
danger of being lost before the matter can be tried; prevent a party from im- 
properly setting up at a trial some title or claim which would 2 inequitable ; 
compel a to discover, on his oath, facts which he knows material to the 
rights of the other party, but which a court of law cannot compel such party 
to discover; provide for the safety of property in dispute, pending litigation ; 
and counteract, control, or set aside fraudulent judgments. 

2044. In the several states there are other courts, created under their respect- 
ive constitutions or statutes, which, though not strictly courts of equity, possess 
many equitable powers; such as courts of probate, orphans’ courts, surrogate 
courts, registers’ courts. These, like regular courts of equity, administer justice 
without the aid of a jury. 

2545. Admiralty is the name of a jurisdiction which takes cognizance of 
suits and actions which arise in consequence of acts done upon or relating to 
the sea; or, in other words, of all transactions and proceedings relative to 
commerce and navigation, and to damages and injuries upon the sea."® 

_ In the great nations of Europe, the term “admiralty jurisdiction” is uni- 
formly applied to courts exercising jurisdiction over maritime contracts and 
concerns. It is familiarly known among the jurists of Scotland, England, 
France, Holland, and Spain, as in the United States, and applied to their own 
courts, possessing substantially the same jurisdiction as did the English ad- 
miralty in the reign of Edward III.” 

The constitution of the United States has delegated to the courts of the 
national government cognizance of “all causes of admiralty and maritime 
jurisdiction,” and the -act of September 24, 1789, c. 20, s. 9, has given the 
district court “cognizance of all civil causes of admiralty and maritime juris- 
diction,” including all seizures under the laws of imposts, navigation, or trade 
of the United States, where the seizures are made on waters navigable from the 
sea, by vessels of ten or more tons burden, within their respective districts, as 
upon the high seas, saving to suitors, in all cases, the right of a common law 
remedy when the common law is competent to give it. 

Causes of this kind are to be tried by the district court, and not by a 

ury. 
By the act of February 20, 1845, the district courts have the same jurisdic- 
tion in matters of contract and tort arising in regard to steamboats and vessels 
of twenty tons and upward employed on the lakes and navigable rivers that 
they have in regard to similar vessels within the maritime jurisdiction, saving 
however to the parties the right of trial by jury. 

The admiralty jurisdiction expressly vested in the district court embraces, 
also, captures made within the jurisdictional limits of the United States. By 
the act of April 20, 1818, s. 7, the district court shall take cognizance of com- 


8 De Lovio v. Boit, 2 Gall. C. C. 398; The Jefferson, 10 Wheat. 428 ; Peyroux v. Howard, 
7 Pet. 324; Thackarey v. The Farmer, Gilp. Dist. Ct. 529. 
1° De Lovio v. Boit, 2 Gall. C. O. 468. See Bacon, Abr. Courts of Admiralty; Merlin, 


Répert. 
> Croudson v. Leonard, 4 Cranch, 438; Yeaton v. United States, 5 Cranch, 281; Whelan 
v. United States, 7 Cranch, 112: Genesee Chief v. Fitzhugh, 12 How. 460. 
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plaints, by whomsoever instituted, in cases of captures made within the waters 
of the United States, or within a marine league of the coast or shore thereof. 

2546. A court martial is one authorized by the articles of war for the trial 
of all offences in the army or navy of the United States. The articles of war 
form a code for the government of the army.” 

These courts are not permanent bana but are appointed from time to 
time, as occasion requires. Article 64 directs that general courts martial may 
consist of any number of commissioned officers, from five to thirteen inclu- 
sively; but they shall not consist of less than thirteen when the number can 
be convened without manifest injury to the service. The decision of the com- 
manding officer, who appoints the court, as to the number that can be convened 
without injury to the service is conclusive.” 

This is a court of limited authority, and to render its acts valid the 
court must appear to have acted within its jurisdiction.” Its powers extend 
over a person in the military service of the United States, but it has no 
jurisdiction over a citizen of the United States not employed in military 
service.” 

If the court have no jurisdiction of the person or subject matter on which 
they pass, their judgment is null, and the members of the court, and the offi- 
cers who execute their judgments, are trespassers.” And if, having jurisdic- 
tion, they pass sentence against an individual without notice, it is void. 

2547. The judiciary of the United States was established and exists by 
virtue of the following provisions contained in the third article of the con- 
stitution : 

§ 1. The judicial power of the United States shall be vested in one supreme 
court, and in such inferior courts as the congress may, from time to time, ordain 
and establish. The judges, both of the supreme and inferior courts, shall hold 
their offices during good behavior, and shall, at stated times, receive for their 
services a compensation which shall not be diminished during their continuance 
in office. 

§ 2. The judicial power shall extend to all cases in law and equity arising 
under this constitution, the laws of the United States, and treaties made, or 
which shall be made, under their authority ; to all cases affecting ambassadors, 
other public ministers, and consuls; to all cases of admiralty and maritime jur- 
isdiction ; to controversies to which the United States shall be a party ;” to 
controversies between two or more states, between a state and citizens of another 
state, between citizens of different states, between citizens of the same state 
claiming lands under grants of different states, and between a state, or the 
citizens thereof, and foreign states, citizens, or subjects. 

In all cases affecting ambassadors, other public minigters, and consuls, and 
those in which a state shall be a party, the supreme court shall have original 
jurisdiction. In all other cases before mentioned the supreme court shall have 


7 Act of April 10, 1806. 

z2 Martin v. Mott, 12 Wheat. 19. 

B Dufħeld v. Smith, 3 Serg. & R. Penn. 590; Fox v. Wood, 1 Rawle, Penn. 143; Brooks 
v. Adams, 11 Pick. Mass. 442; 19 Johns. N. Y. 7. 

* Smith v. Shaw, 12 Johns. N. Y. 257. 

5 Wise v. Withers, 3 Cranch, 331. 

# Meade v. Deputy Marshal, 1 Brock. C. C. 324. 

7 No suit can be brought against the United States. Cohens v. Virginia, 6 Wheat. 411. 
Any person having a claim against the United States may by a petition suggest the same 
to a tribunal established at Washington, called the Court of Claims. Upon this, proceed- 
ings are had similar to a suit against the United States, and the decision of the Court is 
reported to Congress, who may pass suitable laws to carry the same into effect. Acts of 
Feby. 24, 1855, 10 Stat. 612; Aug. 6, 1856, 11 Stat. 30; March 3, 1863, 12 Stat. 765. 
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appellate jurisdiction, both as to law and fact, with such exceptions and under 
such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed ; but when not committed within any state, the trial shall be at such 
place or places as the congress may by law have directed. 
ly the amendments to the constitution, the following alterations have been 

e: 

Art. 11. The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against one of 
the United States by citizens of another state, or by citizens or subjects of any 
foreign state. 

In treating of the courts of the United States we shall consider, first, the 
central courts, and, next, the local courts. 

2548. The central courts are the senate, when organized to try impeachments, 
and the supreme court. The territorial jurisdiction of these courts extends over 
the whole country. 

2549. The constitution of the United States provides that the senate shall 
have the sole power to try all impeachments.” hen sitting for that purpose 
the senators shall be on oath or afirmalion, When the President of the United 
States is tried the chief justice shall preside, and no person shall be convicted 
without the concurrence of two-thirds of the members present. 

It will be proper to consider the organization of this extraordinary tribunal 
and its jurisdiction. 

2550. Its organization differs as it has or has not for trial the President of 
the United States. For the trial of an impeachment of the President of the 
United States the presence of the chief justice is required, and he presides over 
the court; in this case there must also be a quorum of members present. For 
all other impeachments it is sufficient if a quorum of senators be present. 

255L The jurisdiction of the senate as a court for the trial of impeachments 
extends to the following officers, namely: the President and Vice President, 
and all civil officers of the United States.” 

2552. The offences for which they may be impeached are treason, bribery, 
and other high crimes and misdemeanors.” The constitution defines treason as 
follows: “Treason against the United States shall consist only in levying war 
arr them or in adhering to their enemies, giving them aid and comfort.’’* 

ot having defined bribery, recourse must be had to the common law for its 
definition. The words “other high crimes and misdemeanors” not having been 
defined, recourse must be had to parliamentary practice and the common re in 
order to ascertain what they are. 

2553. The constitution vests the judicial power of the United States in one 
supreme court, and in such inferior courts as congress may from time to time 
ordain and establish. We will consider, first, the organization of the supreme 
court ; second, its jurisdiction. 

2554. The organization of the supreme court requires us to consider the ap- 


* U.S. Const. art. 1, s. 3. It is perhaps unnecessary to refer the reader to the impeach- 
ment and trial of Andrew Johnson, President of the United States, in 1868, as furnishing 
the most thorough discussion of the powers of the Senate sitting as a court of impeach- 
ment. 

* U. 8. Const. art. 2, s. 4. A member of congress is not a civil officer liable to impeach- 
ment. Blount’s Trial, 22, 102, 1799. 

» U. 8. Const. art. 2, 8. 4. n U. S. Const. art. 8, 8. 3. 

£ Story, Const. 3795. The question as to what constitutes an impeachable offence was 
most thoroughly discussed in the trial of President Johnson, and still remains, and perhaps 
must ever remain, undecided. a 
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pointment of the judges, the number requisite to form a quorum, the officers 
of the court, the time when it is to be held, and the place where. 

2555. The judges of the supreme court are appointed by the President of the 
United States, by and with the advice and consent of the senate. They hold 
their offices during good behavior, and receive for their services a compensa- 
tion which shall not be diminished during their continuance in office.“ They 
consist of a chief justice and eight associate justices.” 

In case of vacancy or inability to act on the part of the chief justice, the se- 
nior justice acts as chief justice. 

2556. Six judges are Sp pana to form a quorum ;* but those attending on 
the day appointed for holding a session of the court, although less than six, 
have authority to adjourn the court from day to day for twenty days after the 
time appointed for the commencement of the session, unless six justices shall 
sooner attend, and the business shall not be continued over till the next session 
of the court until the expiration of the said twenty days. If, after the judges 
shall have assembled, on any day less than six shall assemble, the judge or 
judges so assembling shall have authority to adjourn the said court from da 
to day until a quorum shal] attend, and, when expedient and proper, may ad- 
_ journ the same without day.* 

2557. The officers of this court are: 

A clerk, who is appointed by the court. His duties are to keep a record of 
all the judicial acts of the court, and to keep and preserve all the records and 
papers confided to his care; to make out writs and other process, to make ex- 
emplification of records and papers in his office, make out argument lists, and 
in general perform such other acts as the court may judicially direct to be done 
by him according to law.” 

Attorneys and counsellors, whose powers and duties have already been con- 
sidered.” These are admitted to practice under certain rules and regulations 
established by the court. 

A marshal, who is appointed by the court. His duties are to take charge of 
all property of the United States used by the court or its members, and to serve 
and execute all process and orders issuing out of the court or made by any jus- 
tice thereof. He is authorized to appoint assistants and messengers.“ 

2558. The session of the court commences on the first Monday of December 
in each and every year.” The first Monday of August in each year is ap- 
pointed as a return day.® 

2559. The supreme court is holden at the city of Washington.“ In case of 
a contagious sickness, the chief justice, or, in his absence, his senior associate, 
may direct in what other place the court shall be held, and the court shall ac- 
cordingly be adjourned to such place.“ 


s U.S. Const. art. 2, s. 2. 

* U.S. Const. art. 8,8.1. Any judge who has held his office for ten years and has 
attained the age of seventy vears may resign and receive his full salary for the rest of his 
life. Act of Congr. April 10, 1869; 16 Stat. 44. 

*® Act of Congr. April 10, 1869; 16 Stat. 44. The number has been changed several 
times. 

* Act of Congr. June 25, 1868; 15 Stat. 80. 

7 Act of Congr. April 10, 1869; 16 Stat. 44. 

*® Act of Congr. January 21, 1829; 4 Stat. 332. 

» Act of Congr. September 24, 1789, s. 7; 1 Stat. 76. © Before, 2418. 

& Act of Congr. March 2, 1867; 14 Stat. 433. Before this law the duties of this office 
were performed by the marshal of the District of Columbia. 

& Acts of Congr. Mav 4, 1826; 4 Stat. 160; June 17, 1844; 5 Stat. 676. 

$ Act of April 29, 1802; 2 Stat. 156. 

“ Act of April 29, 1802; 2 Stat. 156. 

“ Act of February 25, 1799, s. 7. 
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2560. Before we proceed to consider the jurisdiction of the supreme court, let 
us inquire into the nature and meaning of the term jurisdiction. Jurisdiction 
is the power constitutionally conferred upon a court, a judge, or a magistrate to 
take cognizance of and decide causes according to law, and to carry their sen- 
tence, decree, or judgment into execution.“ The tract of land over which such 
courts, judges, or magistrates have jurisdiction is called their territory, and the 
power in relation to this territory is called their territorial jurisdiction. 

Jurisdiction is either civil, where the subject matter to be tried is not of a 
criminal nature, or criminal, where the court is to punish crimes. It is original 
when it is conferred on the court in the first instance; or appellate, which is 
when an appeal is given from the judgment of another court. It is concurrent 
when it may be entertained by several courts; in these cases of concurrent ju- 
risdiction it is a rule that the court which is first seized of the cause shall try it 
to the exclusion of the other; exclusive when only one court has the right to de- 
termine or try the suit, action, or matter in dispute. Assistant jurisdiction is 
that which is afforded by a court of chancery in aid of a court of law; as, for 
example, by a bill of discovery. 

It is the law which gives jurisdiction ; the consent of parties cannot confer it 
in a matter which the law excludes.” But where the court has jurisdiction of 
the matter and of the person, and the defendant has some soe S which ex- 
empts him from the jurisdiction, he may waive the privilege. A case will 
illustrate this rule: The circuit courts of the United States have no jurisdiction 
over ambassadors; if an ambassador should be tried in one of those courts, the 
whole proceeding may be avoided, although the defendant may have waived, 
expressly or by implication, his right of not being sued there. If, on the con- 
trary, the defendant, who was subject to the jurisdiction and was entitled to a 
privilege which exempted him fora time from being sued there, should waive the 
right, the jurisdiction would attach ; as, when a party attending court volunta- 
rily ap to the action and waived his privilege of exemption from being 
sued while attending court. : 

The jurisdiction of the supreme court is civil or criminal. 

256L The civil jurisdiction is either original or appellate. 

2562. The original jurisdiction of the supreme court is given to that tribunal 
by the articles of the constitution already cited.“ 

By act of congress” exclusive jurisdiction is vested in the supreme court of 
all controversies of a civil nature where a state is a party, except between a 
state and its citizens, and except, also, between a state and citizens of other 
states or aliens, in which latter case it shall have original but not exclusive ju- 
risdiction. 

In consequence of the decision of the case of Chisholm v. Georgia,” where it 
was held that assumpsit might be maintained against a state by a citizen of a 
different state, the 11th article of the amendments of the constitution was 
adopted, that “the judicial power of the United States shall not be construed 
to extend to any suit in law or equity commenced or prosecuted against one of 
the United States by citizens of another state, or by citizens or subjects of a 
foreign state.” 

By the same act of congress" the supreme court shall have exclusively all 


* United States v. Arredento, 6 Pet. 591; 9 Johns. N. Y. 289. 

Lindsey v. McClelland, 1 Bibb, Ky. 262; Parker v. Munday, Coxe, N. J. 70; Folby v. 
The People, 1 Il. 81. 

Overstreet v. Brown, 4 M’Cord, So. C. 79. 

#® U. S. Const. art. 3. 

© Act of Sept. 24, 1789, s. 18; 1 Stat. 80. ‘t 2 Dall. 419. 

Act of Congr. September 24, 1789, s. 13 i 3 Stat. 80. 
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such jurisdiction of suits or proceedings against ambassadors or other public 
ministers, or their domestics or domestic servants, as a court of law can have or 
exercise consistently with the law of nations, and original but not exclusive ju- 
risdiction of all suits brought by ambassadors or other public ministers, or in 
which a consul or vice consul shall be a party. 

The trial of issues in fact in the supreme court in all actions at law against 
citizens of the United States shall be by jury.” 

The constitution establishes the supreme court and defines its jurisdiction. 
It enumerates the cases in which its jurisdiction is original and exclusive, and 
defines that which is appellate. Congress cannot, therefore, vest in the supreme 
court original jurisdiction in a case in which the constitution has clearly not 
given that court original jurisdiction ; and affirmative words in the constitu- 
tion, declaring in what cases the supreme court shall have original jurisdiction, 
must be construed negatively as to all other cases, or else the clause would be 
inoperative and useless. 

In those cases where original jurisdiction is given to the supreme court, the 
judicial power of the United States cannot be exercised in its appellate form.™ 
With the exception of those cases in which original jurisdiction is given to this 
court, there is none to which the judicial power extends from which the original 
jurisdiction of the inferior courts is excluded by the constitution. 

2563. The appellate jurisdiction is vested in the supreme court by the consti- 
tution,® which provides that “in all other cases before mentioned the supreme 
court shall have appellate jurisdiction both as to law and fact, with such ex- 
ceptions and under such regulations as the congress shall make.” It exercises 
appellate jurisdiction in the following modes: 

By writ of error from the final judgments of the circuit courts; of dis- 
trict courts, exercising the powers of circuit courts; and of the superior courts 
of the territories, exercising the powers of circuit courts in certain cases where 
the matter in dispute, exclusive of costs, shall exceed the sum or value of two 
thousand dollars.” Of course no writ of error will lie when the sum or matter 
in controversy does not exceed two thoueand dollars.” . 

A writ of error lies to the circuit court in actions arising under the laws of 
the United States granting copy rights and patents, and in actions brought by 
the United States under the revenue laws, and actions against revenue officers 
without regard to the sum in controversy.” 

It was decided that a writ of error did not lie to the supreme court to reverse the 
judgment of a circuit court, in a civil action, by writ of error carried from the 
district court to the circuit court.” But this defect has since been remedied by 
act of congress,” by which it is enacted that writs of error shall lie to the su- 
preme court from all judgments of a circuit court in like manner, and under 
the same regulations, as are provided by law for writs of error for judgments 
upon suits originally brought in the circuit court. 

2565. The supreme court has jurisdiction of appeals from the final decrees 


56 Act of Congr. September 24, 1789, s. 13; 1 Stat. 80. 

% Osborn v. Bank of U. S., 9 Wheat. 738. 

& U. S. Const. art. 3, s. 2. 

% Act of Congr. March 3, 1808, s. 2; 2 Stat. 244. See the San Pedro, 2 Wheat. 132. 
ae pee extends to cases in bankruptcy. Act of Congr. March 2, 1867, s. 9; 14 
Stat. 520. 

5 Durous Sean v. The United States, 6 Cranch, 807, 314; see 5 Cranch, 18; 4 Cranch, 
216; 3 Dall. 401. 

8 Acts of Congr. Feb. 18, 1861; 12 Stat. 130; May 81, 1844; 5 Stat. 658; March 27, 
1868; 15 Stat. 44. l 

8 United States v. Goodwin, 7 Cranch, 108. 

© Act of Congr. July 4, 1840, s. 3; 5 Stat. 398. 
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of the circuit courts; of the district courts exercising the powers of circuit 
courts, and of the superior courts of territories exercising the powers of circuit 
courts in certain cases. 

2566. The supreme court has also jurisdiction by writ of error from the final 
judgments and decrees of the highest courts of a state in the cases provided for 
by the judiciary act which enacts" that a final judgment or decree in any 
suit, in the highest court of a state in which a decision in the suit could be had, 
where is drawn in question the validity of a treaty or statute of, or an author- 
ity exercised under, the United States, and the decision is against their validity, 
or where is drawn in question the validity of a statute of, or an authority ex- 
ercised under, any state, on the ground of their being repugnant to the consti- 
tution, treaties, or laws of the United States, and the decision is in favor of 
such their validity, or where any title, right, privilege, or immunity is claimed 
under the constitution or any treaty or statute of, or commission held or au- 
thority exercised under, the United States, and the decision is against the title, 
right, privilege, or exemption specially set up or claimed by either party, under ` 
such constitution, treaty, statute, commission, or authority, may be re-examined 
and reversed or affirmed in the supreme court of the United States upon a 
writ of error, the citation being signed by the chief justice, or judge, or chan- 
cellor of the court rendering or passing the judgment or decree complained of, 
or by a justice of the supreme court of the United States, in the same manner 
and under the same regulations, and the writ shall have the same effect as if 
the judgment or decree complained of had been rendered or passed in a court 
of the United States, and the proceeding upon the reversal shall also be the 
game, T that the supreme court may, at their discretion, proceed to a final 
decision of the same, and award execution, or remand the same to an inferior 
court. But no other error shall be assigned or regarded as a ground of rever- 
sal in any such case as aforesaid than such as appears on the face of the record 
and immediately respects the before mentioned questions of validity or con- 
struction of the said constitution, treaties, statutes, commissions, or authorities 


in dispute. 

2567. The supreme court has also jurisdiction by certificate from the circuit 
court that the opinions of the judges are opposed on points stated, as provided 
for by the act of April 29, 1802, s. 6, in -a words: “ Whenever any ques- 
tion shall occur before a circuit court upon which the opinions of the judges 
shall be opposed, the point upon which the disagreement shall happen shall, 
during the same term, upon the request of either party or their counsel, be 
stated under the direction of the Jade, and certified under the seal of the 
court, to the supreme court at their next session to be held thereafter, and shall 
by the said court be finally decided. And the decision of the supreme court 
and their order in the premises shall be remitted to the circuit court, and be 
there entered of record, and shall have eftect according to the nature of the said 
judgment and order: Provided, That nothing herein contained shall prevent 
the cause from proceeding if, in the opinion of the court, further proceedings 
can be had without prejudice to the merits: And provided also, That imprison- 
ment shall not be allowed, nor punishment in any case be inflicted, where the 
judges of the said court are divided in opinion upon the question touching the 
said imprisonment or punishment.” 

When the case comes before the supreme court, the judges will consider no 
other matter than the principle or points on which the judges were divided.” 


——- a 


a Acts of Congr. September 24, 1789, s. 25; 1 Stat. 83; February 5, 1867; 14 Stat. 
385. 
© Wayman v. Southard, 10 Wheat. 21; Devereaux v. Marr, 12 Wheat. 212. 
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2568. The judiciary act ** authorizes the supreme court to admit to bail in 
criminal cases, and it was decided that the court had power to issue writs of 
habeas corpus in such cases, and that this jurisdiction was not original, but ap- 
pellate. te is the revision of the decision of an inferior court, by which a 
citizen has been committed to prison. 

The courts of the United States have power to issue writs of habeas corpus 
when any person is restrained of liberty in violation of the constitution or of 
any treaty or law of the United States, and from the final decision of a circuit 
court in the matter an appeal may be taken to the supreme court. 

2569. By the judiciary act“ the supreme court is authorized to issue writs 
of prohibition. A writ of prohibition is one issued by a superior court, directed 
to the judges and parties of a suit in an inferior court, commanding them to 
cease from the prosecution of the same upon a suggestion that the cause origin- 
ally, or some collateral matter arising therein, does not belong to that jurisdic- 
tion, but to the cognizance of some other court.” The writ of prohibition may 
also be issued when, having jurisdiction, the inferior court has attempted to 
aber by rules differing from those which ought to be observed ;® or when, 

y the exercise of ita jurisdiction, the inferior court would defeat a legal 
right. 

The act of congress gives a to the supreme court to issue writs of pro- 
hibition to the district courts when proceeding as courts of admiralty and mari- 
time jurisdiction ; and such prohibition lies to the district court to stay pro- 
ceedings before sentence when that court entertains a jurisdiction not granted 
by ihe law of nations, or constitution or laws of the United States.” 

2570. The judiciary act” gives further power to the supreme court to issue 
writs of mandamus. Mandamus is the name of a writ, the principal word of 
which, when the proceedings were in Latin, was mandamus, we command. It 
is a command issuing in the name of the sovereign authority from a superior 
court having jurisdiction, and is directed to some person, corporation, or court 
within the jurisdiction of the superior court, requiring them to do some partic- 
ular thing therein specified which appertains to their office and duty, and which 
the superior court has previously determined, or at least supposes, to be conso- 
nant to right and justice. 

The act so often cited gives this court the power to issue writs of mandamus 
in cases warranted by the principles and usages of law to any court or person 
appointed, holding office under the authority of the United States. The issu- 
ing of a mandamus to courts is the exercise of appellate jurisdiction, and there- 
fore constitutionally vested in the supreme court; but a mandamus directed to 
a public officer belongs to original jurisdiction, and by the constitution the ex- 
ercise of original jurisdiction by the supreme court is restricted to certain speci- 
fied cases which do not comprehend a mandamus. That part of the section 
which gives power to the supreme court to issue writs of mandamus to “persons 
holding office under the authority of the United States” is not warranted by 
the constitution, and is void.” 


& Act of Congr. September 24, 1789, s. 33; 1 Stat. 83 
“ Ex parte Bollinan, 4 Cranch, 75; see Ex parte Kearney, 7 Wheat. 38, 3 Pt. 128 
® Act of Congr. February 5, 1867 ; 14 Stat. 385. 
Act of Congr. September 24, 1789, a. 13; 1 Stat. 80. 
ibe 3 Sharswood, Blackst. Comm. 112; Comyn, Dig.; Bacon, Abr.; Saund. Index; Viner, 
® Buller, Nisi P. 219. 
© 2 Chitty, Pract. 355. 
0 United States v. Peters, 3 Dall. 121. 
Act of Congr. September 24, 1789, s. 13; 1 Stat. 80. 
7 Marbury v. Madison, 1 Cranch, 175. See 3 Dall. 42; 9 Wheat. 529. 
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257L The criminal jurisdiction of the supreme court is derived from the con- 
stitution and the act so often cited,” which gives the supreme court exclusive 
jurisdiction of suits and proceedings against ambassadors or other public min- 
isters, or their domestics, as a court of law can have consistently with the law 
of nations. But it must be remembered that the act of April 30, 1790, ss. 25 
and 26, declares void any writ or process whereby the person of any ambassador 
or other public minister, their domestic or domestic servants, may be arrested 
or imprisoned. 

2572. The local courts of the United States have jurisdiction only over a lim- 
ited territory, some larger, and others smaller; they are circuit courts; district 
courts; and territorial courts. 

2973. In treating of the circuit courts it will be convenient to consider, first, 
their organization, and, second, their jurisdiction. 

2074. The organization of the circuit courts will be best shown by consider- 
ing in order the circuits, the judges, the officers of the courts, the time and 
place of holding the courts, and the removal of causes. 

2575. The circuit courts are the principal inferior courts established by con- 
gress. There are nine circuit courts, which have jurisdiction respectively over 
their own circuits, as follows, to wit: 

The first circuit is composed of the districts of Rhode Island, Massachusetts, 
New Hampshire, and Maine.” 

The second circuit of the districts of Vermont, Connecticut, and New 
York.” 

The third circuit of the districts of Pennsylvania, Delaware, and New 
Jersey.” 

The fourth circuit of the districts of Maryland, West Virginia, Virginia, 
North Carolina, and South Carolina. 

The fifth circuit of the districts of Georgia, Florida, Alabama, Mississippi, 
Louisiana, and Texas. 

The sixth circuit of the districts of Ohio, Michigan, Kentucky, and Ten- 
nessee. | 

The seventh circuit of the districts of Indiana, Illinois, and Wisconsin. 

The eighth circuit of the districts of Minnesota, Iowa, Missouri, Kansas, 
and Arkansas, 

The ninth circuit of the districts of California, Oregon, and Nevada.” 

2576. From time to time, as new states have been admitted, they have in 
many cases been made judicial districts without being attached to any circuit, 
and the district judge fs been authorized to hold circuit courts. All acts for 
this purpose, however, have been temporary, and all the states are now included 
in the nine circuits above given. | 

2577. In the District of Columbia a supreme court is established, ae 
of a chief justice and three associate justices. The judges of this court hol 
terms as circuit courts and district courts, and have the same jurisdiction as 
the circuit courts.” From a final judgment or decree an appeal or writ of er- 
ror lies to the supreme court of the United States, 

2578. The supreme court of the District of Columbia has a special jurisdic- 
tion in connection with the Patent Office. When the application for a patent 


T Act of Congr. September 24, 1789, s. 13; 1 Stat. 80. 

* Acta of Congr. March 30, 1820; 3 Stat. 554; July 23, 1866; 14 Stat. 209. 

Acts of Congr. March 3, 1837; 5 Stat. 176; July 23, 1866; 14 Stat. 209. 

* Act of Congr. July 23, 1866; 14 Stat. 209. 

™ Act of Congr. July 28, 1866; 14 Stat. 209. The number and boundaries of the cir- 
cuits have been changed from time to time as new states have been admi 

™ Acta of Feb. 27, 1801; 2 Stat. 105; Mara 3, 1863; 12 Stat. 762. 
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has been rejected by the commissioner of patents, the applicant may appeal to 
this court.’ 

2579. The chief justice and the associate justices of the supreme court of 
the United States are allotted among the circuits by order of the court; and 
whenever a new allotment shall be required or found expedient by reason of 
alteration of one or more circuits, or of the new appointment of a chief 
justice or associate justice, or otherwise, it shall be the duty of the court to 
make the same, n if a new allotment shall become necessary at any other 
time than during the term, such allotment shall be made by the chief justice, 
and shall be binding until the next term, and until a new allotment by the 
court. 

The judges of the supreme court are not appointed as circuit court judges, 
or, in other words, have no distinct commission for that purpose; but practice 
and acquiescence under it for many years were held to afford an answer 
against this objection to their authority to act, when made in the year 1803, and 
to have fixed the construction of the judicial system. The court deemed the 
contemporary exposition to be of the most forcible nature, and considered the 
question at rest and not to be disturbed.® 

2580. For each of the nine circuits a circuit judge is appointed who shall 
reside in his circuit, with the same power and jurisdiction therein as the justice 
of the supreme court allotted to thecircuit. The circuit courts are held by the 
justice of the supreme court allotted to the circuit, by the circuit judge, or by 
the district judge sitting alone, or by any two of them. The justice of the 
supreme court ee when he sits, and in his absence the cireuit judge. Such 
courts may be held at the same time in different districts, and cascs may be 
heard and tried by each of the judges holding any such court sitting apart, by 
direction of the presiding justice or judge, who shall designate the business to 
be done by each. 

It is the duty of the chief justice and of each justice of the supreme court to 
attend at lcast one term of the circuit court in each district of his circuit during 
every period of two years.” 

258L In case a vacancy exists by the death of the justice of the supreme 
court allotted to the circuit and of the circuit judge, the district judge may hold 
the circuit court alone, but he cannot sit upon a writ of error from a decision 
in the district court. And when he sits as associate judge in the circuit court, 
he gives no opinion in errors and appeals from the district court, but the de- 
cision is to be made by the presiding justice.® 

2582. There are various officers attached to the circuit courts, the principal 
of whom are: . 

The clerk. This officer is appointed by the circuit judge. His duties are 
to issue writs, make and keep all the records of the court. 

Attorneys, who have the usual powers of attorney. They are admitted on 
motion after having been admitted in other courts for a certain length of time, 
according to the rules of the respective courts. This being a court of law and 
equity, and it being an appellate tribunal, the persons appointed to conduet the 
business of suitors therein are designated under the various appellations of at- 


7 Acts of Congr. March 3, 1839, 2 11; 5 Stat. 354; Aug. 30, 1852; 10 Stat. 75; March 3 
1863, 23; 12 Stat. 762. , 

%® Act of Congr. March 2, 1817; 14 Stat. 433. 

8 Stuart v. Laird, 1 Cranch, 308. 

8&2 Act of Congr. April 10, 1869; 16 Stat. 44. 

8 Act of Congr. April 29, 1802, s. 5; 2 Stat. 159. See Pollard v. Dwight, 4 Cranch, 428- 
United States v. Lancaster, 5 Wheat, 434. , ; 

& Act of Congr. April 10, 1869; 16 Stat. is 
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torneys, counsellors, advocates, solicitors, and proctors. The offices of proctor 
and advocate are derived from the civil and canon law, and are used in admi- 
ralty proceedings as corresponding with attorney and counsellor in proceedings . 
at law; in equity proceedings they bear the names of solicitor and counsellor. 

The district attorney is an officer appointed by the Po by and with 
the consent of senate. His duty is to prosecute, in the district for which he is 
appointed, all delinquents for crimes and offences cognizable under the author- 
ity of the United States, and all civil actions in which the United States shall 
be concerned, except in the supreme court in the district in which that court 
shall be holden.” 

The marshal of the district where the court sits is the ministerial officer of 
the circuit court. 

A crier and tipstaves are sometimes appointed to make proclamations and 
keep order. 

2583, A circuit court is held twice a year in each district of the circuits, the 
time and place of holding the court being established by various statutes, by 
both judges, or by one aly if the other does not attend. Ifthe day established 
for the beginning of the term happens to be Sunday, the court is held on the 
next day. 

By sundry acts of congress it is provided : 

That a circuit court may be adjourned from day to day by one of its judges, 
or, E none are present, by the marshal of the district, until a quorum be con- 
vened. 

That when it shall happen that no judge of the supreme court attends within 
four days after the time appointed by law for the commencement of the session, 
a circuit court may be adjourned to the next stated term by the judge of the 
district court, or, in the case of his absence also, by the marshal of the district. 

That when only one of the judges directed to hold the circuit court shall at- 
tend, such circuit court may be held by the judge so attending.” 

2584. To prevent the inconveniences which might happen in certain cases, 
the act of congress of March 2, 1809, im certain duties on the circuit judge 
when the district judge is unable to hold a district court. 

If the disability of the district judge terminates in his death, the circuit judge 
must remand the certified causes to the district court.” 

By the act of March 3, 1821, s. 1, it is directed that in all suits and actions 
in any district court of the United States in which it shall appear that the judge 
of such court is any ways concerned in interest, or has been of counsel for 
either party, or is so related to or connected with either party as to render it 
improper for him in his opinion to sit on the trial of such suit or action, it shall 
be the duty of such judge, on application of either party, to cause the fact to be 
entered on the records of the court, and also an order that an authenticated copy 
thereof, with all the proceedings in such suit or action, shall be forthwith cer- 
tified to the next circuit court of the district; and if there be no circuit court 
in such district, to the next circuit court in the state; and if there be no circuit 
court in such state, to the most convenient circuit court in an adjacent state; 
which circuit court shall, upon such record being filed with the clerk thereof, 
take izance thereof in the like manner as if such suit or action had been 
originally commenced in that court, and shall proceed to hear and determine 


= Acts of Congr. September 24, 1789, s. 35; 1 Stat. 92; May 15, 1820; 8 Stat. 582. 
Acta of Sept. 24, 1789; 1 Stat. 74; April 29, 1802; 2 Stat. 158. 
* Act of September 24, 1789, s. 6. 
* Act of May 9, 1794. 
® Act of April 29, 1802, s. 4. 
” Ex parte United States, 1 Gall. C. C. 337. 
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the same accordingly ; and the jurisdiction of such circuit court shall extend to 
all such cases so removed as were cognizable in the district court from which 
the same was removed. 

And by the act of February 28, 1839, s. 8, it is enacted that in all suits and 
actions in any circuit court of the United States in which it shall appear that 
both the judges thereof or the judge thereof who is solely competent by law to 
try the same shall be any ways concerned in interest therein, or shall have been 
of counsel for either party, or is or are so related to or connected with either 
party as to render it improper for him or them in his or their opinion to sit in 
the trial of such suit or action, it shall be the duty of such judge or judges, on 
application of either party, to cause the fact to be entered on the records of the 
court, and also to make an order that an authenticated copy thereof, with all 
the proceedings in such suit or action, shall be forthwith certified to the most 
convenient circuit court in the next adjacent state, or in the next adjacent circuit; 
which circuit court shall, upon such record and order being filed with the clerk 
thereof, take cognizance thereof in the same manner as if such suit or action had 
been rightfully and originally commenced therein, and shall proceed to hear 
and determine the same accordingly; and the proper process for the due execu- 
tion of the judgment or decree rendered therein shall run into and may be exe- 
cuted in the district where such judgment or decree was rendered, and also into 
the district from which such suit or action was removed. 

2585. The circuit courts are courts of limited jurisdiction, and, like all other 
courts where the jurisdiction is limited, the presumption of law is that a case is 
not within their jurisdiction unless the contrary appears.” And in all cases the 
jurisdiction of the court must appear from the record, per se, strictly consid- 
ered.” The usual way is to state the names of the parties thus: “A B, a citizen 
of the state of Ohio, against C D, a citizen of the state of Georgia.” * 

The jurisdiction of the circuit courts is either civil or criminal. 

2586. The civil jurisdiction is either at law or in equity. l 

2587. The jurisdiction at law is exercised in four ways: 1, it is original; 2, 
by appeal; 3, by removal of causes from state courts; 4, by mandamus. 

The original jurisdiction of the circuit courts at law may be consid- 
ered, first, as to the matter in controversy ; second, with regard to the parties 
litigant. 

2589. To give original jurisdiction to the circuit court the matter in dispute 
must exceed five bad dollars.“ The test as to the amount is not the result 
of the verdict, but the amount claimed in the declaration; as, for example, in 
actions to recover damages for torts, the sum laid in the declaration is the cri- 
terion as to the matter in dispute.” So in an action of covenant on an instru- 
ment under seal containing a penalty less than five hundred dollars, the court 
has jurisdiction if the declaration demand more than that sum.” 

In ejectment the value of the land should appear in the declaration ;” but 
though the jury do not find the value of the land in dispute, yet, if evidence be 
given on the trial that the value exceeds five hundred dollars, it is sufficient to 
fix the jurisdiction; or the court may ascertain its value by affidavits.” 


* Turner v. Bank of North America, 4 Dall. 11; Wood v. Mann, 1 Sumn. C. C. 580; 
Griswold v. Sedgwick, 1 Wend. N. Y. 181; McCormick v. Sullivant, 10 Wheat. 192; Post- 
master Gen. v. Stockton, 12 Pet. 584. 

* Fisher v Cockerell, 5 Pet. 248; Lessee of Reed v. Marsh, 13 Pet. 153. 

*® Wood v. Wagnon, 2 Cranch, 1. 

* Act of September 24, 1789, s. 11. 

% Hulscamp v. Teel, 2 Dall. 356; Gordon v. Longest, 16 Pet. 97. 

® Martin v. Taylor, 1 Wash. C. C. 1. 

” Lessee of Lanning v. Dolph, 4 Wash. C. C. 624; Liter v. Green, 8 Cranch, 220. 

® Den v. Wright, 1 Pet. C. C. 73. 
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When the matter in dispute arises out of a local injury for which a local ac- 
tion must be brought in order to give the circuit court jurisdiction, it must be 
brought in the district where the lands lie.” 

2590. By act of congress jurisdiction is given to the circuit courts in cases 
where actions are brought to recover damages for the violation of patent and 
copy rights, without fixing any amount as to limit, or as to the character of 
the parties. 

L The circuit courts have jurisdiction in cases arising under the patent 
and copy right laws. All actions, suits, controversies, and cases arising under 
any law of the United States, granting or confirming to authors or inventors 
the exclusive right to their writings, inventions, or discoveries, shall be origin- 
ally cognizable as well in equity as at law by the circuit courts of the United 
States, or any district court having the powers and jurisdiction of a circuit 
court; which courts shall have power, upon bill in equity filed by any party 
aggrieved, in any such case, to grant injunctions according to the course an 
principles of courts of equity, to prevent the violation of the rights of any in- 
ventor as secured to him by an E of the United States, on such terms and 
conditions as said courts may deem reasonable; Provided, however, That from 
all judgments and decrees from any such court rendered in the premises a writ 
of error or appeal, as the case may require, shall lie, at the instance of either 
party, to the supreme court of the United States in the same manner and under 
the same circumstances as is now provided by law in other judgments and de- 
crees of such circuit court, without regard to the sum or value in controversy 
in the action.” 

2592. In general, the circuit court has no original jurisdiction of suits for 
penalties and forfeitures arising under the laws of the United States nor in ad- 
miralty cases. 

2593. The circuit court has jurisdiction over the parties in the following cases : 
when the United States is a party, in suits between citizens of different states, 
in suits where an alien is a party, when an assignee is plaintiff, and when the 
defendant is served with process within the territorial jurisdiction of the 
court. 

2594. When the sum in controversy exceeds, besides costs, the sum of five 
hundred dollars, the United States may sue on all contracts in the circuit court ;™ 
but, in cases of penalties, the action must be in the district court unless the 
law gives express jurisdiction to the circuit court." 

The act of March 3, 1815, s. 4, vests in the circuit court jurisdiction concur- 
rently with the district court of all suits at common law where any officer of 
the United States sues under the authority of an act of congress; as, where 
the postmaster general sues under an act of congress for debts or balances due 
to the general post-office.’ 3 

The circuit court has jurisdiction on a bill of equity, filed by the United 
States against the debtor of their debtor, they claiming a priority under the 
act of March 2, 1798, s. 65, though the law of the state where the suit is 
brought permits a creditor to proceed against the debtor of his debtor by a 


peculiar process at law." 


» 4 Hall, Law Journ. 78. 

10 Acts of Congr. February 15, 1819; 3 Stat. 481; July 4, 1836, 317; 5 Stat. 124; Feb- 
ruary 18, 1861; 12 Stat. 130. 

im Evans qui tam v. Ballen, 4 Dall. 342. 

w Evans v. Ballen, 4 Dall. 342. 

18 Postmaster General v. Early, 12 Wheat. 146; see Dox v. The Postmaster General, 1 
Pet. 318; Southwick v. The Postmaster General, 2 Pet. 447. 

United States v. Howland, 4 Wheat. ree 
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No suit can be brought against the United States; consequently, the circuit 
courts have no jurisdiction in such cases. 

2595. The judiciary act ' gives jurisdiction to the circuit court in suits of 
a civil nature when the matter in dispute exceeds five hundred dollars in value, 
besides costs, between a citizen of a state where the suit is brought and the citizen 
of another state; one of the parties must therefore be a citizen of the state 
where the suit is brought, for when neither of the parties is a citizen of such 
state, the court Las no jurisdiction. 

The act requires that the parties shall be citizens, and it must appear on the 
record that they are such.” This citizenship means a residence or domicil in a 
particular state by one who isa citizen of the United States. This must be 
not merely a temporary but a permanent domicil. And when there are sev- 
eral plaintiffs or defendants, they must all be competent to sue and be sued in a 
circuit court; otherwise that court has no jurisdiction.” 

To give the court jurisdiction in cases between citizens of the United States 
the parties must be citizens of a state or states; the District of Columbia" and 
the territories of the United States not being considered as states for this 
purpose," : 

2596. The eleventh section of the judiciary act" vests jurisdiction in the 
circuit court over all suits of a civil nature where an alien is a party ; but these 
general words must be restricted by the provisions in the constitution which 
give jurisdiction in controversies between a state, or the citizens of a state, and 

hei states, their citizens or subjects; the statute cannot extend the jurisdic- 
tion beyond the limits of the constitution.'"* The record must show that the 
party is an alien.’ 

When both parties are aliens the circuit court has no jurisdiction.’ 

An alien who holds lands under a special law of the state where he is resident 
may maintain an action in relation to those lands in the circuit court. 

e When the plaintiff sues on a right of action which has been assigned 
to him, to give the circuit court jurisdiction the assignor of the contract must 
have been entitled to sue in the circuit court, if no assignment had been made ; 
but to this general rule there is an exception in the case of bills of exchange ;"° 
the obvious policy of which is to prevent any thing which might impede their 
circulation.” 

2098. As to the nature of the assignment, it has been held that where a note 
was payable to A B or bearer, the bearer might sue in the circuit court if prop- 


16 Act of Congr. September 24, 1789, s. 11; 1 Stat. 78. For the purposes of this act a 
oe is a citizen of the state by which it is created. Marshall v. Baltimore R. R., 
16 How. 314; Lafayette Ins. Co. v. French, 18 How. 404. 

1% Shute v. Davis, Pet. C. C. 431; Wood v. Mann, 1 Sumn. C. C. 581; White v. Sumner, 
1 Mas. C. C. 520; Kitchen v. Sullivan, 4 Wash. C. C. 84. 

1% Wood v. Wagnon, 2 Cranch, 1; 1 Cranch, 343; Turner v. Enrille, 4 Dall. 8; Cartlett 
v. Pacific Ins. Co., Paine, C. C. 594. An averment on the record that the parties are “of,” 
or are “inhabitants” or “ residents” of different states is not sufficient. The record must 
allege that they are citizens of different states. 

108 Reed v. Bertrand, 4 Wash. C. C. 516; Cartlett v. Pacific Ins. Co., 1 Paine, C. C. 594; 
Rabauld v. DeWolf, 1 Paine, C. C. 580; Knox v. Greenleaf, 4 Dall. 360. 

10° Strawbridge v. Curtis, 3 Cranch, 267; but see Shute v. Davis, Pet. C. C. 481. 

no Hepburn v. Elzey, 2 Cranch, 448. 

111 New Orleans v. Winter, 1 Wheat. 91; Prescott’s Lessee v. Fairfield, 1 Pet. 14. 

u3 Act of September 24, 1789, s. 11; 1 Stat. 78. 

ns Mossman v. Higginson, 4 Dall. 11. 

14 Turner v. Enrille, 4 Dall. 7; Micharlson v. Denison, 3 Day, Conn. 294. 

ns Montaret v. Murray, 4 Cranch, 46; 4 Dall. 420, note; Piquignot v. Pennsylvania R. 
R., 16 How. 104. 

he Act of September 24, 1789, s. 11; 1 Stat. 78. 

n! Bullard v. Bell, 1 Mas. O. C. 251. a 
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erly qualified, without showing A B to be a fictitious person, or competent to’ ` 
have prosecuted the suit.” Assignees by operation of law, as where an in- 
solvent estate is vested in them by law, are embraced by the provisions as 


assignees in deed.’ 

3599, With regard to the nature of the claim assigned, the act is not con- 
fined to negotiable paper; equitable as well as legal assignments are included. 
The assignee of an open account is precluded as much as the assignee of a deed, 

It is said that this section of the act of congress has no application to the 
conveyance of lands from a citizen of one state to a citizen of another state. 
The grantee in such case may, in general, maintain his action in the circuit 
court, when otherwise properly qualified, to try the title to such lands.” But 
the sale must have been made bona fide, and not for the mere purpose of en- 
abling the nominal purchaser to bring a suit; in case the sale is fictitious, the 
court will strike off the case from the record.” 

2600. The act’? further provides that no person shall be arrested in one dis- 
trict for trial in another, in any civil action before a circuit or district court. 
And no civil suit shall be brought, before either of the said courts, against an 
- inhabitant of the United States, by original process, in any other district than 
that whereof he is an inhabitant or in which he shall be found at the time of 
serving the writ. 

A citizen of one state may be sued in another under this act, if the process 
be served upon him in the latter ;'* but, in such case, the plaintiff must be a 
citizen of the state where the suit is brought or an alien.™ 

This clause respecting the not being served with process out of the district in 
which the defendant resides is the grant of a personal privilege, and not a re- 
striction of the jurisdiction of the court. Being nothing but a privilege, it may 
be waived, either expressly or by implication, as by entering an appearance.’™ 
But if the defendant appear and put in a plea, claiming the benefit of the priv- 
ilege, it is no waiver.'* . 

“3601. The appellate jurisdiction of the circuit court may be exercised by 
yeep of writs of error; appeals from the district court; certiorari; and pro- 
endo. 

2602. This court has jurisdiction to issue writs of error to the district court, 
on judgments of that court in civil causes, at common law, but not in admiralty 
or maritime causes.” 

The eleventh section of the judiciary act'? provides that the circuit court 
shall have appellate jurisdiction from the district courts under the regulations 
and restrictions therein provided. 

By the twenty-second section final decrees and judgments in civil actions in 
a district court, where the matter in dispute exceeds the sum or value of fifty 
dollars, exclusive of costs, may be re-examined, and reversed or affirmed in a 
circuit court holden in the same district upon a writ of error, whereto shall be 
annexed and returned therewith at the day and place therein mentioned an au- 
thenticated transcript of the record and assignment of errors, and prayer for 
reversal, with a citation to the adverse party, signed by the judge of such dis- 


ns Bank of Kentucky v. Wistar, 2 Pet. 318. 
19 Sere v. Pitot, 6 Cranch, 332. 
1” Briggs v. French, 2 Sumn. C. C. 252. 
mn Maxfield’s Lessee v. Levy, 4 Dall. 330. 
1n Act of September 24, 1789, s. 11; 1 Stat. 78. 
18 McMicken v. Webb, 11 Pet. 25. 14 Shute v. Davis, Pet. C. C. 481. 
1% Logan v. Patrick, 5 Cranch, 288. 1% Harrison v. Rowan, Pet. C. C. 449. 
17 United States v. Wonson, 1 Gall. C. C. 5. ; 
1% Act of September 24, 1789, s. 11; 1 Stat. 78. 
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trict court or a justice of the supreme court, the adverse party having at least 
twenty days’ notice. But there shall be no reversal on such writ of error, for 
error in ruling any plea in abatement, other than a plea to the jurisdiction of 
the court or for any error in fact. Writs of error shall not be brought but 
within five years after rendering or passing the judgment or decree complained 
of; or, in case the person entitled to such writ of error be an infant, non com- 
pos mentis, or imprisoned, then within five years, as aforesaid, exclusive of the 
time of such disability. And every justice or judge signing a citation or any 
writ of error as aforesaid shall take good and sufficient security that the plain- 
tiff in error shall prosecute his writ to effect, and answer all damages and costs, 
if he fail to make his plea good. 

The district Judge cannot sit in the circuit court on a writ of error to the 
district court.' 

2603. Appeals from the district to the circuit court take place generally 
in civil causes of admiralty or maritime jurisdiction. 

By the act of March 3, 1803, it is enacted that from all final judgments or 
decrees in any of the district courts of the United States an appeal, where the 
matter in dispute, exclusive of costs, shall exceed the sum or value of fifty 
dollars, shall be allowed to the circuit court next to be holden in the district 
where such final judgment or judgments, decree or decrees, shall be rendered ; 
and the circuit courts are thereby authorized and required to hear and deter- 
mine such appeals. 

2604. Although no act of congress authorizes the circuit court to issue a 
certiorari to the district court for the removal of a cause, yet if the cause be so 
removed, and instead of taking advantage of the irregularity in proper time 
and in a proper manner, the defendant makes the defence and pleads to issue, 
he thereby waives the objection, and the suit will be considered as an original 
one in the circuit court, made so by consent of parties.™ 

2605. The circuit court may issue a writ of procedendo to the district 
court. 

2606. Actions may be removed from a state court into the circuit court in two 
cases: when the matter in dispute exceeds five hundred dollars, exclusive of 
costs, and when parties claim title to land under grants of different states. 

2607. The twelfth section of the judiciary act’ provides in certain cases 
the right of removing a suit instituted in a state court to the circuit court of 
the district. It is enacted by that law that if a suit be commenced in any state 
court against an alien, or by a citizen of the state in which the suit is brought 
against a citizen of another state, and the matter in dispute exceeds the afore- 
said sum or value of five hundred dollars, exclusive of costs, to be made to 
appear to the satisfaction of the court, and the defendant shall, at the time of 
entering his appearance in such state court, file a petition for the removal of 
the cause for trial into the next circuit court to be held in the district where 
the suit is pending, and offer good and sufficient security for his entering in 
such court on the first day of its session, copies of the said process against 
him, and also for his then appearing and entering special bail in the cause, if 
special bail was originally required therein, it shall then be the duty of the 
state court to accept the surety and proceed no further in the cause. And any 
bail that may have been originally taken shall be discharged. And the said 
copies being entered as aforesaid in such court of the United States, the cause 
shall there proceed in the same manner as if it had been brought there by orig- 


a 


1% United States v. Lancaster, 5 Wheat. 434. 
18 Patterson v. United States, 2 Wheat. 221. 
181 Act of September 24, 1789, s. 12. 
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mal process. And any attachment of the goods or estate of the defendant, by 
the original process, shall hold the goods or estate so attached to answer the 
final judgment in the same manner as by the laws of such state they would 
have been holden to answer final judgment had it been rendered by the circuit 
court in which the suit commenced. 

2608. The constitution’ extends the judicial power to controversies be- 
tween citizens of the same state claiming lands under grants of different states; 
and by a clause of the 12th section of the judiciary act it is enacted, that if, in 
any action commenced in a state court, the title of land be concerned, and the 
parties are citizens of the same state, and the matter in dispute exceeds the sum 
or value of five hundred dollars, exclusive of costs, the sum or value bein 
made to appear to the satisfaction of the court, either party before the trial shal 
state to the court, and make affidavit if it require it, that he claims and shall 
. rely upon a right or title to the land, under grant from a state other than that 
in which the suit is pending, and produce the original grant or an exemplifica- 
tion of it, except where the loss of records shall put it out of his power, and 
shall move that the adverse party inform the court whether he claims a right 
of title to the land under a grant from the state in which the suit is pending, 
the said adverse party shall give such information, otherwise not be allowed to 
plead such grant, or give it in evidence upon the trial; and if he informs that 
he does claim under any such grant, the party claiming under the grant first 
mentioned may then, on motion, remove the cause for trial to the next circuit 
court to be holden in such district. But if he is the defendant, he shall do it 
under the same regulations as in the before mentioned case of the removal of a 
cause into such court by an alien. And neither party removing the cause shall 
be allowed to plead, or give evidence of any other title than that by him stated 
as aforesaid as the ground of his claim. 

Application for removal must be made during the term at which the defend- 
ant enters his appearance. If a state court agree to consider the petition to 
remove the cause as filed of the preceding term, yet, if the circuit court see by 
the record that it was not filed till a subsequent term, they will not permit the 
cause to be docketed.'* It will be in time, however, if the petition be filed at 
the time of putting in bail ;'* and a defendant in ejectment may file his petition 
when he is let in to defend.” 

In chancery, when the defendant wishes to remove his suit, he must file his 
petition when he enters an appearance.'® 

Where a suit or prosecution shall be commenced in a court of any state 
against any officer of the United States, or other person, for, or on account of, 
any act done under the revenue laws of tlie United States, or under color there- 
of, or for, or on account of, any right authority or title set up or claimed by such 
officer, or other person, under any such law of the United States, such action 
may be removed to the circuit court, and the proceedings in the state court shall 
be stayed, and if the defendant has been arrested, the circuit court shall issue a 
habeas corpus.’™ 

If any suit is commenced in any state court against any officer, or other per- 


1 U, S. Const. art. 3, s. 2. 

1 See 9 Cranch, 292; 2 Wheat. 378. 

14 Gibson v. Johnson, Pet. C. C. 44; Eastin v. Rucker, 1 J. J. Marsh. Ky. 282. 
- 1% Pet. O. C. 44; Ward v. Arredondo, Paine, C. C. 410; but see Gelston v. Johnson, 2 

enn. 625. l 

1 Redmond v. Russell, 12 Johns. N. Y. 153; Arjo v. Monteiro, 1 Caines, N. Y. 248; 
Bird v. Murray, Colem. N. Y. 58. 

7 Jackson v. Stiles, 4 Johns. N. Y. 493. 

18 Livingston v. Gibbons, 4 Johns. Ch. N. Y. 94. 

19 Act of Congr. March 2, 1833; 4 Stat. oe 
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son, for any arrest or acts done by him during the rebellion of 1861, by virtue 
or under color of any authority derived from, or exercised by or under the 
president of the United States, or any act of congress, such suit may be re- 
moved to the circuit court.!@ 

If a suit is brought in any state court in which there is a controversy be- 
tween a citizen of the state in which the suit is brought and a citizen of another 
state, and the matter in dispute exceeds five hundred dollars, such citizen of 
another state, whether plaintitf or defendant, may remove the suit to the circuit 
court, if he files an affidavit stating that he believes that from prejudice or local 
influence he will not be able to obtain justice in such state court. 

2609. The power of the circuit court to issue a mandamus is confined ex- 
clusively to cases in which it may be necessary for the exercise of such a juris- 
diction already existing ; as, for example, if the court below refuse to proceed 
to judgment, then a mandamus, in the nature of a procedendo, may issue.’ 
After a state court had refused to permit the removal of a cause on petition, the 
circuit court issued a mandamus to transfer the cause. 

The circuit court may issue writs of habeas corpus when any person is re- 
strained of his liberty in violation of the constitution, treaties, or laws of the 
United States.’* 

2610. Circuit courts are vested with equity jurisdiction in certain cases. The 
judiciary act of 1789, s. 11, gives original cognizance, concurrent with the 
courts of the several states, of all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, exclusive of costs, the sum or value 
of five hundred dollars, between certain parties therein mentioned. 

The act of April 15, 1819, s. 1, further extends the equitable powers of this 
court; it enacts “that the circuit court of the United States shall have opsiginal 
cognizance, as well in equity as at law, of all actions, suits, controversies, and 
cases arising under any law of the United States, granting or confirming to 
authors or inventors the exclusive right to their respective writings, inventions, 
and discoveries, and upon any bill in equity, filed by any party aggrieved, in 
such cases, shall have authority to grant injunctions according to the course and 
principles of courts of equity, to prevent the violation of the rights of any au- 
thors or inventors, secured to them by any laws of the United States, on such 
terms and conditions as the said courts may deem fit and reasonable: Provided, 
however, that from all judgments and decrees of any circuit courts rendered in 
the premises a writ of error or appeal, as the case may require, shall lie to the 
supreme court of the United States, in the same manner and under the same 
circumstances as is now provided by law in other judgments and decrees of 
such circuit court.” 

And the act of August 23, 1842, s. 5, declares that the district courts as 
courts of admiralty, and the circuit courts as courts of equity, shall be deemed 
always open for the purpose of filing libels, bills, petitions, answers, pleas, and 
other pleadings, for issuing and returning mesne and final process and commis- 
sions, and for making and directing all interlocutory motions, orders, rules, and 
other proceedings whatever, preparatory to the hearing of all causes pending 
therein upon their merits. And it shall be competent for any judge of the 
court, upon reasonable notice to the parties, in the clerk’s office, or at chambers, 
and in vacation as well as in term, to make and direct, and award all such pro- 


10 Acts of Congr. March 8, 1863; 12 Stat. 755; May 11, 1866; 14 Stat. 46; January 22, 
1869; 15 Stat. 267. 
41 Act of Congr. March 2, 1867; 14 Stat. 558. 
12 M’Intire v. Wood, 7 Cranch, 504; M’Clung v. Silliman, 6 Wheat. 598. 
4 Act of February 5, 1867; 14 Stat. 385. 
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cess, commissions, and interlocutory orders, rules, and other proceedings, when- 
ever the same are not grantable, of course, according to the rules and practice 
of the court. 

261L The judiciary act, section 11, gives the circuit courts exclusive cogni- 
zance of all crimes and offences cognizable under the authority of the United 
States, except where that act otherwise provides or the laws of the United States 
shall otherwise direct, and concurrent jurisdiction with the district courts of the 
crimes and offences cognizable therein. The jurisdiction of the circuit court in 
criminal cases is confined to offences committed within the district for which 
those courts respectively sit when they are committed on land. - 

Although the national courts are to look to the common law in the absence 
of statutory provisions for the rules to guide them in the exercise of their func- 
tions in criminal as in civil cases, it is to the statutes of the United States alone 
that they must have recourse to determine what constitutes an offence against 
the United States. The general government has no unwritten criminal code to 
which resort can be had as a source of jurisdiction.“ 

2612. In treating of the district courts of the United States, the same division 
which was made in considering the circuit courts will here be adopted by taking 
a view of their organization and their jurisdiction. 

2613. The United States are divided into districts, in each of which is a court, 
called the district court, which is to consist of one judge, who is to reside in the 
district for which he is appointed, and to hold annually four sessions."6 By 
subsequent acts of congress the number of annual sessions in particular districts 
is sometimes more, sometimes less, and they are to be held at various places in 
the same district. The supreme court of the District of Columbia exercises the 
functions of a district court in that district.’” 

2614. The judge of the district court appoints a clerk for said court, whose 
duties are to issue writs and all other process, keep the records, and generally 
to perform the duties of a clerk of the court.’ 

By the third section of the act of March 2, 1809, it is enacted that in case the 
_ district judge in any district is unable to discharge his duties as by the said act 
is provided, the district clerk of such district shall be authorized and empow- 
ered, by lcave or order of the circuit judge of the circuit in which such district 
is included, to take, during such disability of the district judge, all examinations 
and depositions of witnesses, and to make all necessary rules and orders pre- 
paratory to the final hearing of all causes of admiralty and maritime jurisdic- 
tion. 

2615. The marshal of the district is the ministerial officer who is to carry 
into exccution the judgments, decrees, and orders of said district court. 

2616. The persons admitted to conduct the business of suitors in the district 
court are designated by various appellations, of attorneys, counsellors, proctors, 
and advocates, in the same way that they are in the circuit courts. 

2617. The district attorney is the officer who, on behalf of the United States, 
prosecutes all claims due to the United States, and for all offences committed in 
violation of the national laws. 

2618. The jurisdiction of the district court is either civil or criminal. 

2619. The civil jurisdiction of these courts extends to admiralty and mari- 
time causcs; to cases of seizure on land under the laws of the United States, 
and in suits for penalties and forfeitures incurred under those laws; to cases in 


14 Ex parte Bollman, 4 Cranch, 75; United States v. Coolridge, 1 Wheat. 415; United 
States v. Bevans, 3 Wheat. 336; United States v. Hudson, 7 Cranch, 32. 
1 Act of Congr. September 24, 1789, s. 3; 1 Stat. 78. 
' Before, 2577. 
™ Acts of Congr. September 24, 1789, s. 7; 1 Stat. 76; April 10, 1869; 16 Stat. 44. 
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which an alien sues for a tort in violation of the laws of nations, or of a treaty 
of the United States; to suits instituted by the United States; to actions by 
and against consuls, and to certain cases in equity. . 

2620. The original admiralty and maritime jurisdiction of the district courts 
is exclusive, and is either ordinary or extraordinary. 

262L The ordinary jurisdiction in admiralty comprehends prize suits, cases 
of salvage, actions for torts, and actions on maritime contracts, such as seamen’s 
wages, pilotage, bottomry, ransom, materials, and the like. 

622. The act of September 24, 1789, s. 9, vests in the district courts as full 
jurisdiction of all prize causes as the admiralty of England; and this jurisdic- 
tion is an ordinary inherent branch of the powers of the court of admiralty, 
whether considered as prize courts or instance courts.’ 

The act marks out not only the general jurisdiction of the district courts, 
but also that of the several courts in relation to each other in case of seizure on 
the waters of the United States or elsewhere. ° 

When the seizure is made in the waters of one district, the court of that 
district has exclusive jurisdiction, though the offence may have been committed 
out of that district. 

When the seizure is made on the high seas, the jurisdiction is in the court of 
the district where the property is brought. 

2623. Under the constitution and laws this court has exclusive original 
cognizance in cases of salvage; and, as a consequence, it has the power to de- 
oe ie whom the residue of the property belongs after deducting the 
salvage.’ 

2624. By the delegation of jurisdiction to the district court in all admiralty 
and maritime causes, it has jurisdiction over all cases of torts or injuries com- 
mitted upon the high seas, and in ports and harbors within the ebb and flow 
of the tide.'"” The following are examples: the district court, as a court of 
admiralty, may redress personal wrongs committed on a passenger on the high 
seas by the master of a vessel, whether those wrongs were by direct force or 
consequential injuries ;'*' and the owners as well as the captain of the vessel 
are liable for an unlawful capture made by him.” A father, whose minor son 
has been tortiously abducted on a voyage on the high seas, may sue in the ad- 
miralty in the nature of an action per quod, etc., also for wages earned by such 
son in maritime service. This court has also jurisdiction of petitory suits 
to reinstate the owners of vessels who have been displaced from their pos- 
session. 

2625. The fourth class of remedies in the admiralty, under its ordinary juris- 
diction, is by suit on maritime contracts. This court has jurisdiction concur- 
rent with the common law, over all maritime contracts, wheresoever the same 


1 Glass v. The Betsey, 3 Dall. 6; The Emulous, 1 Gall. C. C. 563. The English court 
of admiralty is divided into two distinct tribunals; the one having generally all jurisdic- 
tion of admiralty, except in prize cases, is called the instance court; the other, acting 
under a special commission, diad from the commission given to judges of admiralty, 
to enable the judge, in time of war, to assume the jurisdiction of prizes, and called a prize 
court. Browne, Civ. & Adm. Law, Ch. 4 and 5. 

18 M’Donough v. Dannery, 3 Dall. 183. 

1 Martin v. Hunter’s Lessee, 1 Wheat. 304; The Amiable Nancy, 3 Wheat. 546; De 
Lovio v. Boit, 2 Gall. C. C. 398; Plummer v. Webb, 4 Mas. C. C. 880; Waring v. Clarke, 
5 How. 441. The district court has the same jurisdiction in cases arising upon the lakes, 
on vessels passing between different states. Act of 1845; 5 Stat. 726; Genessee Chief v. 
Fitzhugh, 12 How. 443. 

51 Chamberlain v. Chandler, 3 Mas. C. C. 242. 

182 Dean v. Angus, Bee, Adm. 369, 378. 

1 Plummer v. Webb, 4 Mas. C. C. 380. 

14 The Tilton, 5 Mas. C. C. 465. 3 
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may be made or executed, or whatsoever be the form of the contract! But 
contracts regulated by the common law are excluded from the jurisdiction of 
the admiralty by the seventh amendment to the constitution.’* 

The maritime contracts over which the admiralty has jurisdiction are those 
which relate to the business, commerce, or navigation of the sea; such as char- 
ter parties, affreightments, marine loans and hypothecations, contracts for mar- 
itime service in building, repairing, supplying, and navigating ships; contracts 
and quasi contracts respecting averages, contributions, and jettisons; contracts 
relating to marine insurance; and those between part owners of ships. But 
unless a contract be essentially maritime, the jurisdiction does not attach.” 

It is not indispensable that the services on which suit is brought should 
have been performed at sea; the jurisdiction of the admiralty attaches when the 
services are performed on a ship in port where the tide ebbs and flows. Sea- 
men employed on board of steamboats and lighters engaged in trade or com- 
merce on tide-water are within the admiralty jurisdiction ; wages may, there- 
fore, be recovered in the admiralty by the pilot, deck-hands, engineer, and 
firemen on board of a steamboat ;'® but unless the services of those employed 
contribute in navigating the vessel, or to its preservation, they cannot sue for 
their wages in the admiralty; musicians on board of a vessel, who are hired 
and employed as such, cannot, therefore, enforce a payment of their wages by a 
suit in rem in the admiralty,’ 

2626. The extraordinary jurisdiction in admiralty is vested in the district 
court by various acts of congress: in cases under the laws of imposts, naviga- 
tion, or trade of the United States, and in cases of captures within the terri- 
torial limits of the United States. 

2627. It is enacted by the judiciary act, section ninth, that the district court 
shall have exclusive ori inal cognizance of all civil causes of admiralty and 
maritime jurisdiction, algae all seizures under laws f impost, navigation, or 
trade of the United States, when the seizures are made on waters which are 
navigable from the sea by vessels of ten or more tons burden, within their re- 
spective districts, as well as upon the high seas; saving to suitors, in all cases, 
the right of a common law remedy, when the common law is competent to 

ive it. 
i Cases of this kind are properly civil causes of admiralty and maritime juris- 
diction and cognizable in the admiralty, and the court is to decide them with- 
out the aid of a jury. 

The process does not touch the person of the offender; the proceeding is in the 
nature of a libel in rem.'” l | 

It is the place of seizure, and not the committing of the offence, that gives 
jurisdiction to the court ;** for, until there has been a seizure, the forum can- 
not be ascertained.’ 

2628, The admiralty jurisdiction expressly vested in the district court em- 


1% De Lovio v. Boit, 2 Gall. C. C. 398; Zane v. The President, 4 Wash. C. C. 453; The 
Mary, Paine, C. C. 671; Davis v. Brig, Gilp. Dist. Ct. 477. 

1 Bains v. The James, Baldw. C. C. 544. 

181 The Jefferson, 10 Wheat. 428; Thackarey v. The Farmer, Gilp. Dist. Ct. 529. 

1388 The Jefferson, 10 Wheat. 428; Pevroux v. Howard, 7 Pet. 324. 

19 Thackarey v. Farmer of Salem, Gilp. Dist. Ct. 532; Wilson v. The Steamboat Ohio, 
Gilp. Dist. Ct. 505. 

1 Wilson v. The Ohio, Gilp. Dist. Ct. 505. 

1 Turner v. Boat Superior, Gilp. Dist. Ct. 516. 

163 United States v. La Vengeance, 3 Dall. 297; The Samuel, 1 Wheat. 9. 

1 United States v. The Betsy and Charlotte, 4 Cranch, 443; Keene v. The United States, 
5 Cranch, 304. ` 

166 The Brig Ann, 9 Cranch, 289. ‘a 
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braces also captures made within the jurisdictional limits of the United States. 
‘The court is authorized to take cognizance of complaints, by whomsoever insti- 
tuted, in case of captures made within the waters of the United States, or within 
a marine league of the coasts and shores thereof.” : 

2629. The civil jurisdiction of the district court extends to seizures on land 
under the laws of the United States, and in suits for penalties and forfeitures 
incurred under those laws. The act gives the court exclusive original cogni- 
zance of all seizures made on land, and such waters of the United States which 
are not navigable by vessels of ten or more tons burden, within their respective 
districts, and of all suits for penalties and forfeitures as are incurred under the 
laws of the United States." 

In all cases of seizure made on land the court sits as a court of common law, 
and its jurisdiction is entirely distinct from that exercised in cases of seizure on 
waters navigable by vessels of ten tons burden and upward. Seizures of -this 
kind are triable by jury; they are not cases of admiralty and maritime juris- 
diction.'’® 

2630, The district court is also vested with jurisdiction concurrent with the 
courts of the several states, or the circuit court, as the case may be, of all causes 
where an alien sues for a tort only in violation of the law of nations or of a 
treaty of the United States.'® But unless the case be in the admiralty, the suit 
of such alien must be against a citizen of a state; for, by the constitution, an 
alien’s right to sue is restricted to that case. 

2631. Jurisdiction is given to the district court to have cognizance concur- 
rent with the courts of the several states, and the circuit court of all suits at 
common law, where the United States suc, and the matter in dispute amounts, 
exclusive of costs, to the sum or value of one hundred dollars. And by a 
subsequent act’! cognizance is given to it concurrent with the courts and 
magistrates of the several states, and the circuit courts of the United States, of 
all suits at common law, where the United States, or any officer thereof, under 
the authority of any act of congress, sue, although the debt, claim, or other mat- 
ter in dispute shall not amount to one hundred dollars. These last words do 
not confine the jurisdiction given by this act to one hundred dollars, but prevent 
it from stopping at that sum; and, consequently, suits for sums over one hun- 
dred dollars are cognizable in the district, circuit, and state courts, and before 
magistrates, in the cases here mentioned. 

By virtue of this act, these tribunals have jurisdiction over suits brought by 
the postmaster general for debts and balances due to the general post office.'” 

2632. This court has jurisdiction by or against consuls and vice-consuls, ex- 
clusively of the courts of the several states, except for offences where other 
punishment than whipping not exceeding thirty stripes, a fine not exceeding 
one hundred dollars, or a term of imprisonment not exceeding six months, is 
inflicted. 

For offences above this description formerly the circuit court only had juris- 
diction in cases of consuls.” But by the act of August 23, 1842, the district 


16 Act of Congr. April 20, 1818, s. 7; 3 Stat. 447. 

16 Act of Congr. September 24, 1789, s. 9; 1 Stat. 76. 

161 8 Wheat. 305. 

18 United States v. The Betsy and Charlotte, 4 Cranch, 448. 

1@ Act of September 24, 1789, s. 9; 1 Stat. 76. 

10 Act of September 24, 1789, s. 9; 1 Stat. 76. 

m Act of March 3, 1815, 8.4; 3 Stat. 245. See United States v. Greene, 4 Mas. C. C. 
427. 

"2 Postmaster General v. Early, 12 Wheat. 147; Southwick v. Postmaster General, 2 
Pet. 447. i 

n3 5 Serg. & R. Penn. 545. 
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courts have concurrent jurisdiction with the circuit courts of all crimes and 
offences against the United States, the punishment of which is not capital. 
And by a late act' the punishment of whipping is abolished. 

2633. By the first section of the act of February 13, 1807, the judges of the 
district courts of the United States shall have as full power to grant writs of 
eae to operate within their respective districts as is now exercised by any 
of the judges of the supreme court of the United States under the same rules, 
regulations, and restrictions as are prescribed by the several acts of congress 
establishing the judiciary of the United States, any law to the contrary not- 
withstanding; Provided, that the same shall not, unless so ordered by the cir- 
cuit court, continue longer than to the circuit court next ensuing; nor shall 
an injunction be issued by a district judge in any case where the party has had 
a reasonable time to apply to the circuit court for the writ. 

2634. An injunction may be issued by the district judge under the act of 
March 3, 1820, §§ 4, 5, where proceedings have taken place by warrant and 
distress against a debtor to the United States or his sureties, subject by § 6 to 
appeal to the circuit court from the decision of such district judge in refus- 
ing or dissolving the injunction, if such appeal be allowed by a justice of 
the supreme court. On which, with an exception as to the necessity of an 
answer on the part of the United States, the proceedings are to be as in other 


cases. 

2635, The judiciary act vests authority in the judges of the district court to 
grant writs of habeas corpus for the purpose of inquiry into the cause of com- 
mitment. 

2636. Other acts give them power to issue writs, take depositions, make 
rules, and the like. The acts of congress already treated of, relating to the 

rivilege of not being sued out of the district of which the defendant is an in- 
bitant or in which he is found, restricting suits by assignees, and various 
other provisions, apply to the district court as well as to the circuit court. 

2637. By the ninth section of the judiciary act the trial of issues in fact in 
the district courts in all causes, except causes of admiralty and maritime juris- 
diction, shall be by jury. 

2638. By the act of August 23, 1842, s. 3, it is enacted that the district 
courts of the United States shall have concurrent jurisdiction with the circuit 
courts of all crimes and offences against the United States, the punishment of 
which is not capital. 

2639. By the Bankrupt Law™ the district courts are constituted courts of 
bankruptcy, and are always open for this purpose. The circuit courts exercise a 
general supervision over the district courts. In each congressional district a 
register in bankruptcy is appointed who makes adjudication in bankruptcy, 
holds the meetings, audits and passes the accounts, and, in general, transacts all 
the business which is uncontested. From his decision an appeal may be taken 
to the district court, and thence to the circuit court. The discharge of the 
bankrupt is granted by the judge of the district court. 

2840. The courts of the organized territories of the United States are estab- 
lished by the acts of congress establishing such territories. The courts thus 
established are generally the same in all the territories. In each of them 
there are: 

A supreme court, composed of a chief justice and a number of associate jus- 
tices, who have an appellate jurisdiction and a general supervision of all the 
other courts in the territory. The court appoint their own clerk and admit 


1% Act of February 28, 1839, s. 5. 
18 Act of March 2. 1867, Ch. 176; 14 Stat. 517. 
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attorneys and counsellors to practice. The marshal of the territory executes 
the mandates of the court. 

The territory is divided into districts, and in each district there is a court 
called the district court. A clerk is appointed by the court, and attorneys and 
counsellors are admitted. The marshal executes their process. The court in 
each district is held by one of the judges of the supreme court. 

The district courts have the same jurisdiction in all cases arising under the 
constitution and laws of the United States as is vested in the circuit and dis- 
trict courts of the United States. Writs of error and appeals from the final 
decisions of the said courts in all such cases may be made to the supreme court 
of the territory. : 

These courts exercise jurisdiction in all cases under the laws of the territorial 
legislature. 

Besides these there are probate courts for proving last wills and granting let- 
ters of administration on the estates of persons deceased. 

Jurisdiction is also given in certain cases to justices of the š 

2641. Besides the courts of the United States established by the national 
constitution, each state has an independent judiciary, over which the United 
States have no power, with the exception of the power of removing certain 
cases from the state courts into the circuit courts of the United States, and 
the supervisionary jurisdiction of the supreme court of the United States in 
cases involving constitutional questions. The state courts are all established 
by their respective constitutions with definite powers. 

A review of the judicial system of each state could only give an abstract of 
the several constitutions. This can best be studied by a the constitutions 
themselves, which are accessible to every one. 
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. Actions, definition and kinds. 

. Real actions. 

. Personal actions. 

. Actions ex contractu and ex delicto. 
. Local and transitory actions. 

. Actions in personam and tn rem. 

. Mixed actions. 

. Parties to actions. 

. Parties to actions ex contractu. 


Plaintiffs in actions ez contractu. 

When the action is between the contracting parties. 
The number of plaintiffs who must join. 

By whom the suit must be brought in case of marriage. 
When the husband and wife must join. 

For causes in suo jure. 

For causes in alieno jure. 

When the husband may sue alone. 

When the wife may sue alone. 

When the husband and wife may join or not at their election. 
When the husband survives the wife. 

When the wife survives the husband. 

Effect of marriage and its dissolution lite pendente. 
Executors and administrators. 

Executors. 

The kinds of executors, 


. The number of executors. 

. The effect of the death of executors. 

. Executor de son tort. 

. Administrators. 

. Absolute and conditional administrators. 

. The number of administrators. 

. Foreign administrators. 

. The death of administrators. 

. Wrongful administrators. , 

. Who must be plaintiffs when one of several obligees is dead. 


When the cause of action has been assigned. 
In case of bankruptcy or insolvency. 


2702. When a foreign government may sue. 


2703. 
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2706. 
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When a corporation may sue. 

Defendants in actions ex contractu. 

Between the original parties. 

Liability on simple contracts. 

Liability on contracts under seal. 

Liability on judgments. 

The number of defendants who must be joined. 


2712. Joint liabilities on simple contracts. 
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Injuries to the person and personal rights. 
Injuries to the joint property of several persons. 
Injuries to the relative rights of several persons. 
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Injuries to the person. 

Injuries to personal property. 
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When one of several persons injured is dead. 
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Injuries committed before coverture. 
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Injuries to the wife in alieno jure. 

When the husband or wife dies. 
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2777-2781, The number of persons liable for an injury. 
2778. Joint liabilities for common injuries. 
2780. Joint liabilities for neglect of public duty. 
2781. Joint liabilities for neglect of a private obligation. 
2782. When the wrong doer is dead. 
2787. When the wrong doer marries. 


2642. Actions are sometimes divided into criminal and civil. A criminal 
action is a prosecution in a competent court of justice, in the name of the 
government, against one or more individuals, who are accused of having com- 
mitted a crime. This does not belong to our subject. 

2643. A civil action is one prosecuted for the recovery of a right or the re- 
dress of an injury. It is a legal demand of one’s right in a court of justice, in 
the form prescribed by law, or it is a suit given by law for the recovery of what 
is due.’ The term action includes the whole course of legal proceedings to ob- 
tain the redress for a civil injury. Until judgment the proceeding is properly 
called an action, but not after, and, therefore, a release of all actions is regularly 
no bar to an execution.” 

The term suit is sometimes used instead of action. Under the judiciary act 
of 1789 the word suit applies to any proceeding in a court of justice in which 
the plaintiff pursues, in such court, the remedy which the law affords him; in 
this sense an application for a prohibition is, therefore, a suit.’ 

A distinction is sometimes made by applying the term action to proceedings 
at law, and suit to those in equity; thus we say, an action at law and a suit in 

uity. 
arene differ as they have for their object the recovery of land, without 
damages, when they are called real actions; when they are instituted to recover 
some specific article of personal property, wrongfully withheld from the plain- 
tiff by the defendant, or a compensation in money for an injury sustained, which 
compensation is technically called damages, they are then valle personal actions. 
When the object of the action is the recovery of real estate and damages for 
the illegal detention, they are denominated mixed actions. 

Real actions are those brought for the specific recovery of lands, tene- 
ments, or hereditaments. They are called droitural when the plaintiff, in these 
actions called the demandant, seeks to recover the property; or possessory 
when he endeavors to recover the possession.® Real actions are writs of right; 
writs of entry ; and writs anecatial. 

By these actions, formerly, all disputes concerning real estates were decided, 
but now they are pretty generally laid aside in practice, on account of the great 
nicety required in their management, and the inconvenient length of their pro- 
cess, a much more expeditious method of trying titles having been introduced 
by other actions, personal and mixed. 

2645. Personul actions are those brought for the specific recovery of goods 
and chattels, or for damages, or other redress for breach of contract, or other 
injuries of every description, the specific recovery of lands, tenements, or here- 
ditaments only excepted. Considered as to their cause, personal actions are ex 
contractu, or arising out of contracts, and ex delicto, or to redress some wrong 


1 Coke, Litt. 285; 3 Sharswood, Blackst. Comm. 116. 

2 Coke, Litt. 289, a. 

8 2 Pet. 449. In its most extended sense the word suit includes not only a civil action, 
but also a criminal prosecution; as, an indictment, an information, and a conviction before 
a magistrate. Hammond, Nisi P. 270. See Stephen, Plead. 427. : 

* Stephen, Plead. 3. 

8 Finch, Law, 257. 5 
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or injury; as to the place where they are to be tried, they are local or transi- 
tory ; and as to the object pursued, they are in personam or in rem. 

. An action ex contractu is one which arises on a contract, and is brought 
for the recovery of damages, or of a thing which belongs to the plaintiff. 
These actions are account, assumpsit, covenant, debt, and detinue. In Connec- 
ticut and Vermont there is an action used, which is peculiar to those states, 
called an action of book debt.’ 

2647. Personal actions, in form ex delicto, which are principally for the re- 
dress of wrongs and injuries unconnected with contract, are case, trover, detinue, 
replevin, and trespass. 

2648. A local action is one in which the venue must still be laid in the 
county in which the cause of action actually arose. The present locality of 
action is founded, in some cases, on common law principles, and, in others, on 
a enactments of statute law. Those which continue local by the common 

w are: 

All actions in which the subject or thing to be recovered is in its nature local. 
Of this class are real actions, actions of waste, when brought on the statute of 
Gloucester, to recover with damages the place wasted, or the locus in quo, and 
actions of ejectment. All these are local, because they are brought to recover 
the seisin or possession of lands or tenements, which are local subjects. 

Various actions, which do not seek the direct recovery of lands and tene- 
ments, are also local by the common law, because they arise out of some local 
subject, or are in violation of some local right or interest. Within this class 
of cases are many actions in which only pecuniary damages are recoverable ; 
such are the common law actions of waste and trespass quare clausum freigit ; 
and so are trespass on the case, for injuries affecting things real; as, nuisances 
to houses or lands; disturbance of right of way; obstruction or diversion of 
water courses, and the like.” The action of replevin also, though it lies for 
damages only, and does not arise out of any violation of a local right, is never- 
theless local.” The reason of its locality is the necessity of giving a local 
description of the taking complained of.’ 

9. Transitory actions are those personal actions which seek nothing more 
than the recovery of money or personal chattels, whether they sound in contract 
or in tort; because actions of this kind are, in most instances, founded on the 
violation of rights which, in contemplation of law, have no locality. And it is 
true, as a general position, that actions ex delicto, in which a mere personalty is 
recoverable, are, by the common law, transitory, except when founded upon, or 
arising out of, some local subject.” 

The venue in a transitory action may be laid in any county which the plain- 
tiff may prefer.” 

2650. An action in personam is one where the proccedings are against the 
person in contradistinction to those which are against specific things or in rem. 

An action in rem is one instituted against the thing in contradistinction to 
personal actions, which are said to be in personam. 


*In New York, Louisiana, California, Massachusetts, Missouri, Nevada, Minnesota, 
Kansas, Indiana, Wisconsin, Ohio, Oregon, Iowa, Kentucky, Tennessee, Georgia, and per- 
haps some other states, the forms of actions mentioned in the text have been abolished. 
ae more simple division of actions on contracts, and actions to redress injuries, has been 
adopted. 

7 Gould, Plead. c. 8, 2.105; 1 Chitty, Plead. 271. 

8 1 Saund. 347, note 1. But in Pennsylvania replevin is a transitory action. Powell v. 
Smith, 2 Watts, Penn. 126. 

® Gould, Plead, c. 3, 3 111. Comyn, Dig. Actions, N, 12. 

n Gould, Plead. c. 3, 3 112. 

1 Bacon, Abr. Actions Local, A (a). He 
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One of the most striking diversities between actions in personam and actions 
in rem is, that the former follow the person liable, and the latter follow 
the thing which is their object, without reference to the person of the pos- 
sessor. 

Courts of admiralty enforce the performance of a contract by seizing into 
their custody the very object of hypothecation ; for, in these cases, the parties 
may be not personally bound, and the proceedings confined to the thing in 
specie. 

There are cases, however, when the remedy is either in personam or in rem, 
at the choice of the plaintiff. Seamen, for example, may proceed against the 
ship or cargo for their wages, and this is the most expeditious mode; or they 
m po against the master and owners.” 

Mixed actions are such as have the characteristics, in some degree, of 
both real and personal actions, and, therefore, are properly reducible to neither 
of them, being brought for the specific recovery of lad, tenements, or heredita- 
ments, and for damages sustained for injury in respect to such property.’ 

Of this kind are ejectment and waste. 

2652. The plaintiff, called in civil law the actor and in Scotch law the pur- 
suer, is the party invoking the assistance of the court to enforce some right or 
administer the remedy. The defendant in civil law sues, and in the Scotch law 
the defendant is the party against whom the proceedings are directed. 
Having examined the constitutions and powers of the court and the general 
nature of actions, it will be natural, now, to inquire into the qualities or rights 
which ete have to bring action and who may defend them. 

. Those persons who institute actions for the recovery of their rights, 
and those against whom they are instituted, are called parties to actions. 
In the different forms of actions a variety of names is applied to the party 
suing and the party proceeded against. In personal and mixed actions at 
common law the former is called the plaintiff, the latter the defendant. In real 
actions we have demandant and tenant, in admiralty, libellant and respondent, 
or where the proceeding is in rem, the claimant, in proceedings for divorce, libel- 
lant and respondent, in equity, plaintiff or complainant and defendant, in crim- 
inal proceedings, the king, people, state, or commonwealth and prisoner, the pros- 
ecutor being the party on whose complaint the proceedings are instituted, in 
appeals, appellant and respondent, on writs of error, plaintiff in error and de- 
fendant in error as distinguished from plaintiff below and defendant below, in 
certiorari, relator and defendant, in Scotch law, pursuer and defender, in civil 
law, actor and reus. The term parties includes all persons who are directly in- 
terested in the subject matter in issue, who have a right to control the proceed- 
ings, make a defence or appeal from the judgment. Persons not having these 
rights are regarded as strangers to the cause.” 

2064, It is evident that no one can recover in an action if he has no right, 
and no recovery can be had against one who is not bound by his obligation or 
liable for a wrong. The party who institutes an action must therefore have a 
right, and he against whom it is instituted must be liable to the plaintiff. It is 
of the utmost importance, then, in bringing actions to have proper parties ; for, 
however just and meritorious the cause of action may be, if a mistake has been 
made in the selection of wrong persons either as plaintiffs or defendants, or by 


3 La Vengeance, 3 Dall. 297. 
16 2 Browne, Civ. and Adm. Law, 98. 
1$ 4 Burr. 1944; 2 Browne, Civ. and Adm. Law, 396. 
16 Coke, Litt. 284; Stephen, Plead. 3; Comyn, Dig. Actions, D, 4. 
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including too many or too few persons as parties, the plaintiff may in general 
be defeated." 

2655. Actions are naturally divided into those which arise upon contracts 
and those which do not, but accrue to the plaintiff from some wrong or injury 
committed by the defendant. 

We shall consider, then, first, the subject of parties to actions arising upon 
contracts, and, second, the subject of parties to actions arising from injuries and 
wrongs for which the defendant is responsible unconnected with contracts, and 
in each case first of the plaintiffs in such actions and next of the defendants. 

2656. It will be convenient to consider successively how and by whom an 
action should be brought between the original parties, when there is but one 
plaintiff; when there are several plaintiffs; when the plaintiff, if a woman, has 
been married since the making of the contract; when one or more of the obligees 
who had a joint interest is dead; when the sole obligee, or, if there are more 
than one, when all the obligees, are dead; when the contract has been assigned 
voluntarily ; when the obligee has become bankrupt or insolvent; when the 
plaintiff is a foreign government; and when the plaintiff is a corporation. 

2657. In general, as civil actions are brought to repair some loss sustained, 
the party to whose use the fruits of the suit are to be appropriated and whose 
interests have in fact been impaired should complain.” This is perhaps the 
case in actions ex delicto, but the rule is not universal with regard to breaches 
of contract. In making a choice of a party plaintiff the suitor should be guided 
by considering, not whose losses are to be repaired, but with whom the agree- 
ment has been made, for he alone can enforce the performance and complain 
when the contract has been broken. The suit must be brought in the name of 
the party in whom the legal interest in such contract is vested; for courts of 
law consider only legal rights, and courts of equity are guided by other rules 
bii a question about an equitable right arises by which they supersede legal 
rules. 

2658. Hence no action at law lies by the cestui que trust against the trustee, 
and the latter may set up the legal estate against the former ;” for where there 
are two kinds of estates in different persons, the one equitable and the other 
legal, the person having the equitable estate must call in aid the legal estate 
before he can recover in a court of law.” When, therefore, a bond is given to 
Peter in trust for Paul, the former must sue thereon, although the latter has an 
equity to use his name.” But when there is no trust, and the obligation is 
made with one agreeing to pay money to another, as, when a promise not under 
seal was with A to pay B a sum of money, the latter may sustain an action.” 


18 Morse v. Chase, 4 Watts, Penn. 456; McIntosh v. Long, 1 Penn. 274; Conolly v. 
Cottle, 1 Ill. 286; Baker v. Jewell, 6 Mass. 460; Dob v. Halsey, 16 Johns. N. Y. 34; Eble 
v. Purdy, 6 Wend. N. Y. 629. 

19 Barbour, Part. 22; Hammond, Part. 32. 

® Milcham v. Eicke, 3 Mees. & W. Exch. 407; Pardoe v. Price, 6 td. 458; Doe v. Wroot, 
5 East, 137. In Pennsylvania, however, a cestui que trust may maintain ejectment; and 
where the action proceeds upon some ground beyond the relation between the parties, as, 
where a trustee admits a balance of money due, an action at law may be maintained by 
the cestui que trust against him. Roper v. Holland, 4 Nev. & M. 668; 3 Ad. & E. 99; 1 
Harr. & W. 167. 

2 Doe d. Shewen, v. Wroot, 5 East, 137. 

n Offley v. Warde, 1 Lev. 235; Saunders v. Filley, 12 Pick. Mass. 554; Watson v. Cam- 
bridge, 15 Mass. 286; Weathers v. Ray, 4 Dan. Ky. 474. 

% 1 Chitty, Plead. 4; 3 Bos. & P. 149, n. a; Felton v». Dickinson, 10 Maas. 287; Cabot v. 
Hasgins, 3 Pick. Mass. 83. In New York, every action must be prosecuted in the name 
of the party in interest, except in the cases of an executor or administrator, a trustee of 
an express trust, or a person expressly authorized by statute, without joining with him the 
persons for whose bencfit the suit is brought. A Code of Procedure, 3% 91, 93. 
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2659. It isa rule that when a deed is inter partes, a stranger cannot sue upon 
a covenant therein, though for his benefit.“ Every deed is in one sense inter 
Salas since none can be valid to which there are not proper sides or parties. 

ut this expression has a technical sense, in which alone it is here used; it 
means an agreement professing in the outset, and before the stipulations are in- 
troduced, to be made between such and such persons. When the deed is not ' 
inter partes, he may sue whether it be indented or not.” 

2660. When a man covenants with two or more persons, using words which 
prima facie import a joint covenant, but which nevertheless admit of being con- 
strued severally, there, if the interest and cause of action of each of the cove- 
nantees appears on the face of the deed to be several, the words will be taken 
disjunctively, and the covenant will be construed to be a several covenant with 
each, and each covenantee may bring an action for his several damages ;* there- 
fore, when a covenant, though joint in its terms, was for the payment of an an- 
nuity to each of two persons, it was held that the interests of the covenantees 
were several, and that they should sue separately on the covenant.” 

266L When an action is brought on a simple contract, whether oral or writ- 
ten, the plaintiff should be the person from whom the consideration actually 
moved. And when there are several parties, and both the consideration and 
the beneficial interest are several, then the contract is several to each. Where, 
therefore, three gave a bond binding themselves, jointly and severally, to in- 
demnify another, and two paid the damnification, it was held they could not 
join in suing the third for contribution.” But although the consideration has 
moved separately from each, still if the legal interest is joint, the legal right is 
in all, and they must be joined as plaintiffs.” In such case any one of the ob- 
ligees, payees, or the assignee of one of them, may sue in the name of all with- 
out their consent.” 

When a note was made payable to A or B, it was held that A might main- 
tain an action in his own name.” 

2662. Tenants in common of land are in general entitled to the rent, each for 
his share, so that each may make a separate distress or maintain a separate 
action. But where they have made a joint demise, unless the rent has been 
reserved to each for his share separately, they must join in an action for its 
recovery .™ 

2663. When the contract is entered into by an agent, the principal has, in 


* Coke, Litt. 231; Spencer v. Field, 10 Wend. N. Y. 87; Tyler v. McLean, 10 id. 374. 

3 1 Chitty, Plead. 4. Before, 2008. 

=% Lane v. Drinkwater, 1 Crompt. M. & R. Exch. 612. 

n ‘Withers r. Bircham, 3 Barnew. & C. 254; 8 Mod. 166. 

% Crow v. Rogers, 1 Strange, 592. See Archer v. Dunn, 2 Watts & S. Penn. 237; Union 
India Rubber Co. v. Tomlinson, 11 N. Y. 364. 

2 Kelby v. Steel, 5 Esp. 194; Brand v. Boulcott, 3 Bos. & P. 235; Lombard v. Cobb, 14 
Me. 222; Boggs v. Custin, 10 Serg. & R. Penn. 211; Graham v. Green, 4 Hayw. Tenn. 188; 
Williams v. Alley, Cooke, Dist. Ct. 257; Vaughan v. Campbell, Mart. & Y. Tenn. 63; 
Gould v. Gould, 6 Wend. N. Y. 263; 8 Cow. N. Y. 168; Doremus v. Selden, 19 Johns. N. 
Y. 213. In a case where the sureties paid the debt jointly, by giving a joint note, they 
were allowed to join in an action against the principal. Appleton v. Bascom, 8 Mete. 
Mass. 169; Chandler v. Brainard, 14 Pick. Mass, 285. In Ohio, by a statute, when a joint 
judgment is recovered against sureties, they must join in an action for reimbursement. 

itter v. Horsey, 2 Ohio, 209. 

æ% 1 Rolle, Abr. 31, pl. 9; Bacon, Abr. Pleas, B, 2, 31, Bouvier, ed. 

"n Wright v. McLemore, 10 Yerg. Tenn. 235. See Gray v. Wilson, 1 Meigs, Tenn. 394. 
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8 Harrison v. Barnby, 5 Term, 246; Comyn, Dig. Abatement, E, 10; Martin v. Crompe, 
1 Ld. Raym. 340; Powis v. Smith, 5 Barnew. & Ald. 851. And they may join in actions 
of covenant which are purely personal. Barbour, Part. 32. And see 4 Bingh. N. C. 
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general, alone the right to sue. But where an agent for the sale of goods con- 
tracts in his own name and as a principal, the general rule is that the action 
on such contract may be maintained, either in the name of the party by whom 
the contract was made, and who was, therefore, privy to it, or of the party on 
whose behalf and for whose benefit it was made; the former suing in respect of 
his privity and the latter of his interest.” 

In such a case the right of suit vested in the agent is subject to the right of 
interference of the undisclosed principal; and if the defendant has acquired a 
right of set-off against the agent with whom he dealt without knowing the 
principal, he can claim that right against the principal in the same way as if 
the agent had been the plaintiff on the record.” 

When the contract by the agent is made by deed, and he is nominally a 
party to it, though in reality as agent for another, he alone can sue thereon. 

The consignee of goods is considered as the owner of them, subject to 
the right of the vendor or consignor to stop them in transitu, and an action 
against a carrier for the loss of them must, in general, be brought in the name 
of the consignee, and not of the consignor,® except under special circumstances.” 

2665. An infant may sue on a contract entered into with him, but he must 
sue either by guardian or prochein ami, who are to appear for him; a prochein 
ami, however, is not a party to the suit, but simply a person appointed by 
a court to look after the interests of the infant and to manage the case for 

im.” l 

2666. A person non compos mentis may maintain an action, which should be 
brought in his own name, and not in that of his committee. 

2667. When one of the parties who has a legal right to sue has been ascer- 
tained, it must then be nida whether others are not equally concerned in 
the estimation of law; for it is a rule that when the contract was made with 
several, whether it was under seal or by parol, if their legal interests were joint, 
they must all, if living, join in the action for the breach of the contract.” 

All the partners of a firm must join as plaintiffs for the breach of a contract 
made with the partnership by third persons, because they are all jointly interested. 
And even where goods belonging to a firm were sold by one of the partners in 


5 Scrimshire v. Alderton, Strange, 1182; Moores v. Hopper, 2 Bos. & P. 511; Buckbee v. 
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closed. Tainter v. Prendergast, 3 Hill, N. Y. 72; Van Liew v. Byrnes, 1 Hilt, N. Y. 133, 
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v. Bowne, 1 Johns. N. Y. 1; Evans v. Nichols, 4 Scott, N. R. 43. 

“ Sinclair v. Sinclair, 18 Mees. & W. Exch. 640. 

t Cooks v. Darson, Hob. 215; Thorn v. Coward, 2 Sid. 124; McKillip v. McKillip, 8 
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his own name, all must join in an action for the price of them.“ In considering 
who are entitled to sue on such contract, reference must be had to the time when 
it was made, for subsequently admitted partners should not be joined, even 
though under an agreement to share in the profits and losses from a period 
antecedent to the contract.“ 

A nominal partner need not be joined in suing on a contract to which he 
was a stranger ;“ but it is necessary to show distinctly that he had no interest 
either in the partnership or in the particular transaction.” 

With regard to a dormant partner, he may be joined or not at the election 
of the ostensible partner,“ when the purchaser or defendant dealt with the 
latter.” 

Joint tenants being seised per my et per tout, and deriving by one and the 
same title, must sue jointly on their joint lease, and must join in debt and 
avowry for rent.” 

Tenants in common may join or sever in an action on a contract relating to 
their estate,” though they must sever in an avowry for rent.” 

When a contract is made with several persons jointly and severally to them 
all, either all must join or only one must sue; if, for example, the contract 
were to pay to A, B, and C three hundred dollars, or to each of them one 
hundred dollars, either of the payees might sue for his share of one hundred, 
but two of them could not bring a joint action to recover two hundred dollars.® 

2668. In suits upon covenants, if the interest is joint, all must join, even 
though terms of severalty are used.“ Where the instrument is by its terms ex- 
pressly and positively joint, the covenantees must join in action upon the cove- 
nant, although as between themselves the interest is several.” Where the 
language of the covenant is capable of being so construed it is taken to be joint 
or several, according to the interest of the covenantees.” 

2669. At common law, the effect of marriage is to merge the separate exist- 
ence of the wife, during coverture, into that of her husband, and to vest in 
him a right to the rents and profits of his wife’s real estate, the interest in her 
chattels real, and the power of disposing of them, except by will; the right of 
reducing into possession her chattels real and her choses in action, and an abso- 
lute property in the rest of her personal estate in possession ; and where prop- 
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erty, real or personal, falls to the wife during the coverture, the husband acquires 
a similar right therein. 

While the marriage subsists the wife can bring no suit without the husband’s 
ay et for this reason, if no other, that he will be liable for the costs in case 
of failure. 

To have this effect the marriage mnst subsist de jure; proof of the existence 
of that relation will be inferred in all civil cases, save one, from its appearing to 
be so. To entitle himself to recover an action for criminal conversation the 
husband must prove his marriage with the woman by direct testimony. 

It should be born in mind that in many if not all the states, the legal status 
of married women is something very different from that existing at common 
law. In some states all power of the husband over suits, in which at common 
law the wife must be joined, is taken away. It would occupy more space than 
the plan of this work warrants to give the statutes of the various states. It is 
enough to say that the tendency seems to be to give married women the rights 
of femmes sole in suits relating to their own property, and to make everything 
which they acquire, either by purchase or inheritance, their own. 

2670. The causes for which the husband and wife must join are those in 
which the wife claims in her own right, in suo jure; and where she claims in 
the right of others, in alieno jure. 

In suing for causes which accrued to the wife in her own right before the 
coverture, she must invariably be jojned.” | 

For a cause of action arising during the coverture, where it accrued to her 
alone and in her own right, she must be joined. And where a cause of action 
has arisen during the coverture, and it confers a right which will, when reduced 
to possession, belong jointly to the husband and wife, she must join in the suit 
for it. When the wife is the meritorious cause of action, as if a bond or other 
contract under seal be made to her alone, (or to her and her husband jointly,) or 
in the case of her personal labor, if there is an express promise to hee (or to 
her and her husband,) she must be joined with her husband.* They must sue 
jointly on a breach of a covenant running with the land of which they are 
joint assignees.” 

267L The causes in alieno jure, as those mentioned under the last division, 
arise either before or during coverture. 

For causes of action which arose in alieno jure before coverture the wife 
must in all cases be joined. 

When the cause of action has arisen during the coverture, she may be joined 
or not, according to circumstances. In general, when the wife is executrix or 
administratrix, as her interest is in auter droit, they must join in the actions; 
as, if a debtor to the estate has paid the debt toa third person to pay to the 
wife, she must be joined in suing the receiver to recover it. But had it been 

aid under the husband’s authority he must have sued alone.™ 

2672. The husband must sue alone when a cause of action, in which the wife 
does not share, arises during the coverture. In general, the wife cannot join 
in any action upon a contract made during coverture, as for work and labor, 
money lent, or goods sold by her during that time; and the husband may sue 
alone for the breach of contracts, in which, though in terms they have been made 
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with the wife as well as the husband, she does not share; as, for a promise by 
her debtor to pay the sum owing at a certain day, in consideration of forbear- 
ance of the husband.“ And when the husband appointed an attorney to re- 
ceive money due upon his wife’s chose in action, ne the attorney actually re- 
ceived the money, the husband alone must sue the attorney, and the wife cannot 
be joined in the action. 

3673. The wife may sue alone when the husband is civiliter mortuus, or has 
abandoned the country for so long a time that the law raises a presumption of 
his death; but his absence for only five years without being heard from is not 
sufficient to enable the wife to sue alone. 

2674. When a cause of action, shared by husband and wife, has arisen dur- 
ing the coverture, if the right it confers will, when reduced to possession, be- 
long wholly to the husband, he may either sue for it by himself or jointly with 
his wife. The husband may, therefore, sue by himself or jointly with his 
wife, for the breach during coverture of simple agreements with the wife dum 
sola ; for the breach of one given to her during coverture, and in which she is 
legally interested; for the breach of deeds made with her before marriage or 
since; for arrears of rent, or breach of covenants, annexed to a reversion 
granted to both; or to a lease by both of the wife’s land. 

In a case where an action by a woman fora breach of promise of marriage 
was compromised by the plaintiff’s attorney, and he, not knowing that she was 
then married to another person, and the defendant being also ignorant of such 
marriage, took a note payable to her in her maiden name, it was held the hus- 
band might alone maintain an action on the note, without joining his wife. 

2675. When the husband survives the wife he is entitled to her chattels real 
by the right of survivorship, and also to all rents and ee accruing from her 
estate during the coverture ; he is also entitled to all chattels given to the wife 
in her own right during the coverture. To entitle himself to the choses in 
action of the wife which have not been reduced to possession, the husband 
must, at common law, become the administrator of his wife, and recover them 
in that capacity. 

2676. When the wife survives, she becomes entitled immediately to all her 
rights in suo jure and in alieno jure. 

She is entitled in suo jure to rights which accrued to her before the marriage 
and which remain unsatisfied, and to rights accruing after marriage. 

She is entitled to all chattels real which her husband had in her right and 
which he did not dispose of in his lifetime, and to arrears of rent which she 
was entitled to before the coverture, and which the husband did not reduce to 

ion. 

The wife will be entitled to all the rent accruing from a demise of her lands 
made by herself and husband during the coverture, but she is not bound to 
confirm such lease. When she joins her husband in making a lease of her 
lands, the lease will be good during the coverture, but she may disaffirm such 
lease on again becoming sui juris. If, however, she once acknowledges that 
the lease was made with her free will by confirming it expressly or by implica- 
tion, as, by receiving rent due since the dissolution of the marriage, she cannot 
retract it. The wife is also entitled to a judgment which was obtained in the 
joint names of her husband and herself, whether obtained for a debt due to the 
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wife while sole or upon a contract made with her during coverture when she 
was the meritorious cause of action. 

As the husband had no actual interest in the property which the wife held in 
alieno jure, it follows that causes of action for such property necessarily remain 
to her after his death. 

2677. When a suit is instituted by a single woman, or by her and others, 
and while it is pending she marries, the suit abates.” 

2678. When a suit is brought by husband and wife in right of the wife, and 
lite pendente, the husband dies, it will not abate, and the wife may proceed to 
J eent and execution, the death of the husband being suggested upon the 
record. 

2679. It will be convenient to treat of the rights and powers of executors and 
administrators separately, and first of executors. It is evident that none but 
such as are rightful executors can maintain a suit, for no one may take advan- 
tage of his own wrongful act. 

2680. As to their kinds, executors are absolute when appointed without any 
condition whatever by the will of the testator; these have the right to bring 
suits on all the mere personal contracts of the deceased not running with the 
land when he was the sole party to the contract. When he was one of several 
obligees, the suit is to be brought by the surviving obligee, and, in case of his 
death, by the executor of the survivor, and the personal representatives of the 
partner who first died are not to be joined with him.” 

268L A conditional or limited executor is one who is appointed for a limited 
time or for a special purpose; as, where he is appointed until the testator’s son 
shall arrive at full age. He has similar rights during the time in which he 
may serve as an absolute executor, and a suit brought by him does not abate.® 

3682. When there is but one executor appointed, he has the whole manage- 
ment of the estate, and he brings suit in his own name as executor. 

When there are several executors, they must all join in the action, because the 
whole as a unit represent the testator. But their non-joinder can only be taken 
advantage of in abatement after oyer of the probate and letters testamentary by 
pleading that the executor therein named is alive and not joined in the action.® 

2683. When there is a single executor and he dies testate, at common law 
his executor continues the representative character, and so he is the executor of 
the first testator; the appointment is considered not that of the last, but of the 
first testator, who, by creating the other his representative, impliedly gave him 
authority to continue that character in any one he should appoint by his own 
will. This principle has been changed in several states, and on the death of the 
first testator administration de bonis non, cum testamento annezxo, is granted. 

If there are two executors, and they assent, on the death of one of them the 
whole representation remains with the other, and at his death the effect is the 
same as if he had been sole. And though the surviving executor may at first 
have refused, he may upon that event take upon him the execution of the will. 

2684. An executor de son tort is a stranger who has taken upon himself 
without any just authority to act as executor.” As this interference is of his own 
motion, he obviously cannot maintain an action in this assumed capacity, since 
no man may take advantage of his own wrong. There is also the farther tech- 
nical reason that an executor must make profert of the letters testamentary and 
probate, and having none, of course he cannot do so. 


® Comyn, Dig. Baron & Feme, F, 1; Bidgood v. Wray, 2 W. Blackst. 1289. 


æ 1 Chitty, Plead. 437. * 1 Chitty, Plead. 22. 
® Taynton v. Hathaway, 3 Bos. & P. 26; Delafield v. Parish, 4 Bradf. Surr. N. Y. 24. 
œ 1 Saund. 291, g. ” 2 Blackstone, Comm. 507. 
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There is a case of wrongful intervention which differs somewhat from that 
which renders a party executor de son tort, namely, where probate is granted 
to a forged will. But in this case till probate is avoided by the proper tribunal 
it is unimpeachable, and even when avoided transactions under it stand good.” 

2685. To charge a person as executor de non tort the interference must be 
unlawful, for claiming or even taking goods under a claim of title,” or doing 
mere acts of humanity, such as locking up the property, attending to the 
funeral, feeding cattle, etc., without more will not have this effect. 

2686. The interference must be by acts of ownership; such as taking goods, 
cancelling a bond, paying debts, and the like.” A mere trespass over land is 
not sufficient. 

2687. The acts must be not only unlawful and acts of ownership, but they 
must be done before probate or administration granted, for otherwise such acts 
would be a trespass or other injury to the rightful executor.” 

2688. Administration may be rightful or wrongful. Administrators may be 
either absolute and unlimited, or conditional or limited. The death of a sole 
administrator terminates his administration, but the principle of survivorship 
applies in case of the death of one of several joint administrators. The executor 
of the survivor is not, however, entitled to complete the administration. 

2689. An unlimited absolute administrator has the full power and authority 
to claim all the personal property of the intestate, and to bring suits for its 
recovery. 

As to conditional or limited administrations, the rules which govern in cases 
of conditional executorship generally apply to these cases. 

2690. When one administrator only has been appointed, he fully represents 
the intestate. 

When there are several, they must all join in bringing suits; and if one of 
them dies, the action must be in the name of the survivor. 

269L Owing to the community of interest, no action at law lies by an ad- 
ministrator against his co-administrator; the remedy is in equity.” 

2692. An administrator’s authority to sue is not recognized beyond the juris- 
diction by which administration is granted.” He may sue on a promissory 
note payable to the intestate or bearer, for this does not involve any recognition 
of his character.” And by statutory provision a foreign administration is in 
some states sufficient upon complying with specified requirements.” 

2693. When an administrator is sole and he dies, administration de bonis 
non must be granted to another.” When one of several administrators dies, the 
administration vests in the survivors. 

2694. The title of the administrator does not exist until the grant of ad- 
ministration. Upon such grant, however, it relates back to the death of the 
intestate, and thus he may sue upon a contract intermediately made.” This re- 
lation is to be restricted to personal property.” 


n Allen v. Dundas, 8 Term, 125. 

™ Claussen v. Lafrenz, 4 Greene, Iowa, 224. 
Pri reese v. Ives, 80 Conn. 329; De la Guerra v. Packard, 17 Cal. 182; Gleaton v. Lewis, 

"t See Barasien v. Odem, 17 Ark. 122; Walworth v. Ballard, 12 La. Ann. 245. 
z P v. Van Millingen, 2 Bos. & P. 124, n; Whitney v. Coapman, 39 Barb. N. 

"e See Taylor v. Barron, 35 N. H. 484. 

™ Robinson v. Crandall, 9 Wend. N. Y. 425. 

™ Karrick v. Pratt, 4 Greene, Iowa, 144; Greasons v. Davis, 9 Iowa, 219; Succession of 
Davis, 12 La. Ann. 399. 
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2695. An administration is wrongful and voidable when granted to an im- 
proper person; but until revoked in such case, it is valid. So, also, when a 
will is afterward proved.” It is a nullity when it is granted to the estate of a 
man who is alive.” So, too, where the court granting it has no jurisdiction.™ 

The acts of a wrongful administrator are wholly void, and he can, therefore, 
bring no action. There cannot be an administrator of his own wrong. 

2696. When several persons have a joint legal interest in a contract, not 
running with the land, and they are all living, they must join in an action for 
the breach of it. When one of them is dead, then the survivors must sue, and 
the executor of the deceased cannot be joined with them; in such case the 
declaration, and indeed the writ, ought to show the fact of the death. 

In the case of a joint contract, the executor of the deceased cannot sue, 
although the beneficial interest was in his testator.” But when the interest of 
the obligees is several, the executor of the deceased may maintain an action for 
the share which was due or owing to his testator. It has been holden that 
where a contract was made to three who had a joint interest, and two of them 
were paid their shares, the third might afterward sue alone for his proportion ;® 
in such case the executor would, upon principle, have the right to sue for such 
share. The reason why such suit can be maintained is, that the parties have 
agreed to sever the contract, and make what was a joint a several agreement. 

2697. When the contract is assignable at law, the assignee should sue in his 
own name. In general, a simple or merely personal contract, being a mere 
chose in action, is not assignable at law; but for the promotion of commerce, 
many such contracts may be so assigned, such as bills of exchange, promissory 
notes for the payment of money, and, by statute, bonds for the payment of 
money, mortgages, bail bonds, and replevin bonds, so as to convey to the as- 
signee the right to sue in his own name. And covenants running with the 
land pass with the tenure, though not made with assigns. 

2608, Though not assignable at law, most choses in action are assignable in 
- equity, and the assignee may sue on them in the name of the assignor for his 
own use without the consent of the assignor; but in these cases the defendant, 
in general, has a right to set off any equitable claim he had against the assignor 
at the time he first had notice of the assignment. 

2699. For a breach of a covenant running with an estate in land, an as- 
eignee of such estate must be the plaintiff for any breach committed after the 
assignment, and this without proving any attornment, but the assignee is not 
entitled to maintain an action for any breach before the assignment. 

2700. When the reversion has been assigned in several parts, or when it 
descends to several heirs, each is entitled to his proportion of the rent, and may 
maintain a separate action upon it. 

270L When a party to a contract becomes bankrupt, or is discharged under 
the insolvent laws, all his estate is assigned by operation of law, and vested in 
assignees. Unlike voluntary assignees of choses in actions not assignable at 
law, they in all cases are entitled to the legal right to sue on a contract made by 
the bankrupt or insolvents in their own names. | 

2702. To entitle a foreign government to sue in its own name it must have 
been recognized by the government of the United States.” 


® Patton’s Appeal, 31 Penn. St. 495; Bulkley v. Redmond, 2 Bradf. Surr. N. Y. 281. 

r 2 an v. Suffolk Savings Bank, 3 All. Mass. 87; Moore v. Smith, 11 Rich. So. 
* Langworthy v. Baker, 28 Il. 484. % Peters v. Davis, 7 Mass. 257. 
Garret v. Taylor, 1 Exp. 117; Baker v. Jewell, 6 Mass, 460; Austin v. Walsh, 2 Mass. 

401; Beach v. Hotchkiss, 2 Conn. 697. 

* Gelston v. Hoyt, 3 Wheat. 824; Story, Eq. Pl. 2 55. 
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2703. A corporation may sue in its corporate name on all contracts made in 
its behalf by its officers or agents; and if a mistake has been made in its 
name in making the contract, it may sue in its true name,” and it can sue only 
in the name and style given to it by law.” 

In general, a corporation chartered by the laws of one state can sue in the 
courts of another.” 

A corporation a: te, being in its corporate capacity a citizen, can sue in 
the courts of the i nited States a citizen of another state than the one in which 
it is located.” 

Two corporations may join in an action to recover a joint claim; as, where 
money was deposited ina bank to their joint names.” But although they may be 
tenants in common, if they can maintain each a separate action, they cannot join.” 

2704. The subject of defendants in actions ex contractu will be treated in the 
same order as that of plaintiffs, and we will consider who are to be defendants, 
when the action is between the original parties, when there are several liable, 
when a female obligor is married, in the case of executors and administrators, 
when one of several obligors is dead, when there has been a change of credit, 
and when covenants run with the land, and when the obligor is bankrupt, in- 
solvent, or a corporation. 

2705. At law, we have seen, a party cannot sue who has a mere equitable 
right; to entitle him to an action he must have a legal right. In order to 
sustain an action against a defendant, he must, therefore, be subject to a legal 
liability. A cestui que trust cannot, as such, sustain an action at law against 
his trustee; his remedy is in equity unless otherwise provided for by the statutes 
of the states where the suit is brought, except, indeed, where the trustee has 
settled an account and the law raises from that act a promise to pay.” 

2706. The party upon an express contract is he by whom it was concluded, 
and this, though the contract inured to another’s advantage, and the suit must 
in general be brought against him, whether it was made by him personally or 
by his agent. l 

The agent, when it clearly appears that he acted within the scope of his 
authority, and entered into the obligation or engagement in the name of his 
principal, is not liable on such contract. But where he concealed his principal 
and acted in his own name, or where he entered into a personal obligation and 
engaged to fulfil the contract himself, as, where he accepted a bill of exchange 


2 Bowen v. Morris, 2 Taunt. 374; Binney v. Plumley, 5 Vt. 500; Bradley v. Richardson, 
23 id. 720; Delaware Cor. v. Irick, 3 Zabr. N. J. 321; Bradley v. Richardson, 2 Blatchf. C. 
C. 343; St. Andrew’s Co. v. Mitchell, 4 Fla. 200. And even where a note has been made 
payable to the cashier, treasurer, or other officer, the suit may be in the name of the cor- 

ration if proper averments of interest are made. Commercial Bank v. French, 21 Pick. 
Mass. 486; Leonardsville Bank v. Willard, 25 N. Y. 574. 

% Middleton v. McCormick, 2 Penn. 500; Hagerstown Turnpike ‘v. Creeger, 5 Harr. & 
J. Md. 122; Alloway’s Creek v. String, 5 Halst. N. J. 823; Berks and Dauphin Co. v. 
Myers, 6 Serg. & R. Penn. 16. f 

» Porter v. Neckervis, 4 Rand. Va. 359; Bank of Commerce v. Mudd, 82 Mo. 218; 
Campbell v. Brunk, 25 Ill. 225. Where there has been a change of name it should sue in 
its new name with proper averments. Groux’s, ete., Co. v. Cooper, 8 C. B. N.s. 800; Griffin 
v. Macaulay, 7 Gratt. Va. 476. 

* Louisville R. R. v. Letson, 2 How. 558; Marshall v. Baltimore R. R. 16 id. 314; Lafayette 
Ins. Co. v. French, 18 id. 404; see Bank of Augusta v. Earle, 13 Pet. 519; Waterville Mfg. 
Co. v. Bryan, 14 Barb. N. Y. 182; Bank v. Simonton, 2 Tex. 531; Cumberland Co. v. Hott- 
man Co. 30 Barb. N. Y. 159. 

* Hope Ins. Co. v. Boardman, 5 Cranch, 57; Bank of U. 8. v. Deveaux, 5 Cranch, 61. 

ee Canal Co. v. Fulton Bank, 7 Wend. N. Y. 412. See Ohio R. R. v. Wheeler, 1 
Black, 286. 

™ Rehoboth and Seekonk v. Hunt, 1 Pick. Mass. 228. 

% Bartlett v. Dimond, 14 Mees. & W. Exch. 407. 
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generally in his own name,” he is liable, except in the case of a person acting 
in the capacity of agent for the government.” 

An exception to this general rule is the case where the master of a ship con- 
tracts for necessaries for his ship; he and his owners are both liable if the 
necessaries were furnished abroad or in this country, unless furnished on the 
credit of the owners; and he or his owners are liable upon a bill of lading, or 
for a loss of goods, unless the contract was made, not by the master, but the 
owners themselves.” 

2707. Upon implied contracts the party is equally liable as upon an express 
agreement. 

The consignor or shipper of goods is liable for the freight, and may, there- 
fore, be sued for it, unless he stipulates to the contrary.” 

And the consignee may become liable by receiving the goods under a claim 
by the carrier to hold him for the freight. The mere receipt of goods by him, 
however, is only evidence from which, if uncontradicted, the jury may find an 
agreement to pay freight, and this agreement is a new cause of action, distinct 
from that implied from the shipment of the oe 

But if the consignee refuse, he will not be liable, unless upon some other 
ground than the mere shipment.'” 

And in the same way the indorsee of a bill of lading may become liable by 
accepting the goods ;'* but this he must do asa principal, for in neither of 
these cases will the person who accepts the goods be liable if he declares at the 
time of the acceptance that he acts as an agent.’ 

2708. The law raises a contract whenever any one obtains possession of 
another’s property and unjustly detains it, whether he took it from the owner 
himself or from a third person, and whether he knew at the time that it belonged 
to another or not; as, where A took the goods of Band sold them to C, B may 
sue A or C, at his choice, for goods sold.™ 

2709. The party to a deed, whether it be made by himself or his agent, is in 
general responsible, as on a simple contract. But if the contract be made by an 

nt, and he covenants for the acts of another, though he describes himself as 
agent, he will be personally liable; as, where he covenants in this form, “I, A, 
agent and attorney in fact of B, do hereby covenant with C,” for here the 
covenant is not that of B, the principal, but of A, the agent or attorney. 

2710. In an action founded on a judgment, the defendant in the action in 
which judgment was recovered must, if living, be made defendant. 

ali. Where there are more obligors than one the liability may be joint, or 
joint and several, or several, according to the terms of the contract. If the 
obligation be joint, all must be joined as defendants.” If joint and several, 
the plaintiff may proceed at his election against all jointly, or against the parties 
severally. He cannot proceed against a part of the obligors jointly.” And 


* Thomas v. Bishop, Strange, 955. “ Hodgson v. Dexter, 1 Cranch, 345. 

%® Boson v. Sandford, Carth. 58. 

® Moore v. Wilson, 1 Term, 659; Domett v. Beckford, 5 Barnew. & Ad. 521; Strong v. 
Hart, 6 Barnew. & C. 160; Wooster v. Tarr, 8 All. Mass. 270; Barker v. Havens, 17 Johns. 
N. Y. 23. 

10 Saunders v. Vanzeller, 4 Q. B. 260; Young v. Möller, 5 Ell. & B. 755; Cock v. Taylor, 
13 East, 399; Blanchard v. Page, 8 Gray, Mass. 291; Wooster v. Tarr, 8 All. Mass. 270. 
See Trask v. Duval, 4 Wash. C. C. 181. 

10! Christy v. Row, 1 Taunt. 300. 102 Cock v. Taylor, 2 Campb. 587, 13 East, 399. 
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E. 207. See Haight v. Langham, 3 Lev. 303. 
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An elected to proceed jointly he is bound by his election, and cannot have 
several judgments." Where one of the parties is dead his representatives are 
not to be joined.'* And a discharge in bankruptcy is in England good reason 
for not joining a party jointly bound.™? 

2712. The question, whether the obligation is joint, several, or joint and 
several, is to be determined from the character of the obligation, and not from 
the nature of the interest of the parties in the subject matter, or the manner of 
entering into the obligation. Thus, an obligation may be joint when incurred 
at first by one, and others afterward join. The form of expression used, how- 
ever, may be material, as terms indicating an express intention may make a 
contract several which would otherwise be joint." 

2713. As instances of implied joint contract the following cases may be 
mentioned: where several persons, as a club, dine at a tavern, they are jointly 
chargeable with the entire reckoning, and not merely each for his share."* And 
where two employ an attorney to sue out a writ there is an implied joint con- 
tract that they will pay him his fees."* But there may be an implied several 
contract made by many under certain circumstances.'"* On all implied contracts 
by a firm or partnership all the partners must be sued. 

2714. The rules in relation to express joint contracts are the same with in- 
dependent contracts under seal. A man will not be held to be a party to a deed 
whose name is introduced into it as a co-contractor unless he sealed and de- 
livered it, for the execution of it by his companion without authority is not 
binding on him. A joint delivery does not make that a joint deed which in 
its terms is several, or vice vers.” 

2715. When a judgment has been rendered against two or more the liability 
is always joint, and the original demand which is merged in it will make no 
difference, whether it was joint or not." But a distinction must be observed 
between a judgment rendered on a right which becomes merged and a judgment 
in scire facias, which is a mere award of execution. In the latter case the 
original right is not merged; therefore, when a judgment in scire facias has 
been given against two bail on their recognizance, debt lies afterward against 
one only, since it is sued on the recognizance, not on the judgment.'” 

2716. When, by the terms of the contract, the contractors are only severally 
bound, they cannot be joined in the same action, though the parties may stand 
in the same relative situations." It must, therefore, appear upon the face of 
the proceedings in an action ez contractu that their contract was joint, and the 
fact must be proved on the trial. If too many persons are joined and the ac- 
tion cannot be supported as to some of them, it will fail as to the whole; when 
such defect appears upon the pleadings, the defendants may take advantage of 
it by demurrer, motion in arrest of judgment, or by writ of error; and when it 
does not appear and the plaintiff cannot sustain his allegation by proof, he will 
be aed n the trial. 

When one of several defendants is not liable in point of law, as in the case of 
an infant or married woman, and he is included with those who are sued, the 
plaintiff will be nonsuited, because the contract at the time it was entered into was ` 


1 Stearns v. Aguirre, 6 Cal. 176. See Judson v. Gibbons, 5 Wend. N. Y. 224. 

19 Engs v. Dorrinthorne, 2 Burr. 1196; Whelpdale’s Case, 1 Coke, 519; Calder v. Ruther- 
ford, 3 Brod. & B. 302; Voorhis v. Baxter, 18 Barb. N. Y. 592. 
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m Foster v. Taylor, 8 Campb. 49. See Wathen v. Sandys, 2 Campb. 640. 
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not binding on them; but if one of the defendants, having been liable, becomes 
discharged by some after act, as, by bankruptcy, the plaintiff may enter a nolle 
prosequi as to him. When the action is brought only against the persons who 
are responsible in point of law, and the defendants plead in abatement the non- 
joinder of such a person, as an infant or a feme covert, the plaintiff may reply 
the infancy or coverture. 

2717. By her marriage the legal existence of a married woman is merged in 
that of her husband, so that she cannot defend any action brought against her 
on her contract, and when a suit is brought against her alone, she must plead 
her coverture. When she marries pending an action against her, the suit does 
not abate, but goes on as if nothing had happened, for she shall not be able to 
defeat the plaintiff by her own act. 

The law, by the effect of statutes in the several states, is so various, and, on 
man points, unsettled, that it would be impossible within the limits which can 
be allowed to the subject in accordance with the general plan of this work to 
state accurately the present condition of the law in the different states. It seems 
better, therefore, to give the rules under the common law, referring the reader 
to the statutes and decisions of the particular states. The general effect of 
these statutes is to render the married woman capable of controlling her own 
property for her own benefit free from the interference and control of her hus- 

nd, empowering her to make contracts with reference thereto, and subjecting 
her to suit independently of him. 

It will be convenient to consider when the husband and wife must be joined, 
when the husband may be sued alone, when the wife must be sued alone, when 
the husband and wife may be joined or not at the election of the plaintiff, and 
who is to be sued in case of the death of the husband or wife. 

2718. Where the wife entered into a several contract, dum sola, she and her 
husband must be joined in an action for a breach of it; and where she is a joint 
obligee with others, she and her husband must be joined in actions for the 
breach of such joint contract. As the wife can make no valid contract during 
the coverture without her husband’s authority, it follows that she cannot be 
joined with her husband as a defendant in an action on such contract. 

For causes in alieno jure where the wife alone represents the estate from 
which they are due, she must be joined as co-defendant. 

2719. The husband must be sued alone when the wife cannot be considered 
either in person or property as creating the cause of action, as in the case of a 
mere personal contract during coverture, even when made exclusively for her 
benefit; as when, in consequence of the misconduct of her husband, the wife is 
compelled to buy goods which are within the meaning of necessaries of life; the 
husband is liable in those cases, although he may have given notice to the 
tradesmen not to trust her. 

The term necessaries is not confined to the mere necessities of life, but in- 
cludes such ornaments and superfluities of dress as are usually worn by women 
of the rank and appearance of the defendant’s wife, or rather that which he 
allows her to assume."® But in case the wife is in fault, as, if she goes away 
with an adulterer, the husband will not be liable. 

2720. The wife may be sued alone upon her own contracts made dum sola 
when the husband is civiliter mortuus, for otherwise the creditor would have no 
remedy. 

2721. The husband and wife may be joined in a case where the contract was 
made by the wife before the coverture, although the husband may afterward, 
upon a new consideration, as forbearance, have agreed to pay the debt, and he 


"9 Waithman v. Wakefield, 1 Campb. 120. 
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may be sued alone upon such new promise.'” And when rent becomes due by 
the wife on a lease made to her, or there is a breach of covenant during the 
coverture, the action may be against both, or the husband alone. 

2722. The responsibility of the husband for the wife’s debts continues only 
during the coverture, and, therefore, when the husband survives, he is not lia- 
ble to be sued in that character for any contract of the feme before coverture. 
But if judgment has once been obtained against the husband and wife jointly 
during coverture, the husband will be responsible on that, and he may be sued 
alone. He may be sued alone also for rent on a lease to the wife, incurred 
during the coverture.” 

When the husband has neglected to collect her choses in action during the 
coverture, they belong to the administrator of the wife, and he may be sued for 
a debt by her before the marriage.'* 

2723. When the wife survives, she may be sued upon all her unsatisfied con- 
tracts made before coverture. But although they may not have been paid, yet, 
if they have been discharged by the bankruptcy and certificate of the husband 
when they could have been proved under the commission, she will be discharged 
from all liability on account of such debts. 

2724, Executors and administrators are liable to suit as such upon all con- 
tracts and covenants of the deceased broken during his lifetime, md upon such 
as did not call for the exercise of personal qualities broken after his death. 

2125. We have seen who may sue as executors and administrators when they 
have claims as such against others. Those same persons may in general be 
sued upon the breach of contract of the deceased. 

2728. All persons named as executors in the will may be sued jointly, whether 
they have all administered or not ; or at the choice of the plaintiff thuse who 
have not interfered may be omitted. All who have administered must be sued 
jointly, but a mistake or omission in this respect can be objected to only by a 
plea in abatement. And if the testator has appointed several executors, some 
to administer one part of his estate and others to manage another, although with 
regard to each other they are perfectly separate and independent, yet quoad 
creditors, they are to be considered but as one, and may all be jointly sued.™ 
An executor de son tort, who became so before probate, may be sued jointly 
with the rightful executor, but not an administrator. 

When there are several administrators they must all be sued, or the defend- 
ant may plead in abatement. 

2727. Executors and administrators may be sued on all simple contracts 
broken by him whom they represent,” aa they are bound to perform those 
unbroken when they have assets, unless they are of an entirely personal nature ; 
as, where the deceased had undertaken to paint a picture or teach an appren- 
tice.'* But if the thing to be done may be accomplished by the executor as 
well as by the testator, the executor is bound to fulfil the contract if he has 
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assets ; as, where the testator agreed to build a house by a certain day and he 
died before the day, his executor may build it. In like manner, although the 
executor cannot teach an apprentice, yet, if the master dies, the executor may 
procure some one to teach him; where the engagement was to teach him or 
cause him to be taught, it is the duty of the executor to cause him to be taught, 
and to fulfil other covenants toward him if he has assets. 

2728. An executor is liable for breach of covenants annexed to an estate in 
one way when the breach occurred before the estate passed to him, that is, in 
the lifetime of the testator, and in another when it happened afterward. 

In the first case the executor is liable for a breach of the covenant generally 
to the extent of the assets in hands applicable to such claim, because, had the 
executor lived, his personal estate must have repaired it, and that is equally 
chargeable in the hands of his representative, who is in law the same person 
with himself. 

When a term with covenants annexed to the land passes to the executor, and 
he enters, he must perform them so far as the after profits of the land extend, 
for by law these are to be applied in fulfilling them, and not in the discharge 
of other demands against the testator, though of a higher nature. His liability 
is in general restricted to the assets he has in his hands, and if sued as assignee, 
he may plead the actual state of the case. His peculiar liability depends upon 
his retaining possession, for when he assigns the term to another he is liable 
only as having general assets, as if he had never entered. 

3729. When the obligors were bound by a joint contract and one of them diee, 
his executor or administrator is discharged at law from all liability, and the 
survivor alone can be sued.'® And if the deceased was a mere surety, his ex- 
ecutors are not generally liable even in equity.™ 

If the contract were several, or joint and several, the executor of the de- 
ceased may be sued in a separate action, but he cannot be sued jointly with the 
survivor, because, if for no other reason, the executor is to be charged de bonis 
testatoris and the survivor de bonis propriis, and the judgment could not be so 
rendered. 

2730. The action for the breach of a mere personal contract must be brought 
against the contracting party, and not the one to whom he has assigned his in- 
terest, because there exists no privity between such plaintiff and the assignee ; 
as, if one demise goods, and the lessee covenant for himself and his assigns to 
deliver the goods at the end of the term, and, before that time, assigns the 
goods to a third person, the assignee cannot be sued by the lessor for want of 
privity. 

But when, by the agreement of the parties, there has been a change of credit, 
so as to transfer the liability from the original contracting party to another, or 
to only one of several obligors, then a separate action may be brought upon this 
new engagement. 

2731. When a covenant running with the land has been assigned, as, for ex- 
ample, where a lease, in which there is a covenant to pay rent, has been assigned 
by the lessee, the assignee is liable for all the rent which may thereafter accrue 
while he retains the lease.'® But his liability ceases when he assigns his in- 


te Billinghurst v. Spearman, 1 Salk. 297; Remnant v. Bremridge, 8 Taunt. 191; 2 J. B. 
oore, 94. 

10 Bacon, Abr. Obligation, D, 4; Viner, Abr. Obligation, P, 20; Postan v. Stanway, 5 
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insolvent an action might be maintained against the executor of the deceased. 
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terest, though even purposely to an insolvent person,” because he is liable only 
in respect of the estate. 

On an express covenant in a lease to pay rent, or to perform any other act, 
the covenantor and his personal representatives, having assets, are liable to an 
action of covenant during the lease, although they may have assigned their in- 
terest before any breach, because this is a personal covenant. And this liability 
remains, although the lessor or covenantee may have accepted rent from the 
assignee.“ But a distinction must be observed: when the covenant of the lessee 
is only implied, and the lessor has accepted rent of the assignee, his right of 
action against the lessee is gone.’ And an action of debt cannot be maintained 
against the lessee after assignment of the lease by him and acceptance of rent 
from the lessee, even upon his express covenant, the proper action being 
covenant.'” 

2732, When the sole contracting has been discharged as a bankru 
and obtained his certificate, he is in general discharged from all debts due at the 
time of the bankruptcy, which could have been proved under the commission. 
But if the plaintiff can declare for a tort, the bankrupt is still liable.” Anda 
ee discharge is not a bar to a proceeding in rem to enforce a mechanic’s 

en. 

When there is a joint debt and one of the debtors has been discharged as a 
bankrupt, the action may be brought against the solvent partner, though if 
commenced against both, upon a plea of the certificate in bar, the plaintiff may 
enter a nolle prosequi as to him, and proceed against the other.” 

2733. Under the insolvent laws a discharge of the debtor operated generally 
to release him from all liability to future suits founded on debts, including con- 
tract debts and judgment debts, though the judgment was founded on a tort. 

In most of the states having insolvent laws the effect of a discharge in insol- 
vency is the same as a discharge in bankruptcy upon all matters over which 
the state giving the discharge has jurisdiction. 

A corporation when liable to an action must be sued in its true 
name.'* l 

It may be sued upon its express contracts, whether under seal or not, though 
formerly it are the solemnity of a seal to bind the corporation. The 
ancient rule that a corporation can make a contract only by its corporate seal 
has been changed, and now an action of assumpsit lies against a corporation 
aggregate, upon an express or implied promise.“ The rule now appears to be 

e same in England. “If the corporation have helped themselves to another 
man’s money,” says a learned judge, “ it would be absurd to say they must bind 
themselves under seal to return it.” 1% 
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2735. We now come to the consideration of who are to be made parties, 
plaintiff or defendant, in actions ex delicto, that is, actions which are funded 
on some wrong or injury. It will be convenient to observe the same order as 
in treating of actions ex contractu, and to consider the interest required in the 
plaintiff to maintain an action; the effect of an assignment of the interest; the 
number of persons interested ; the effect of the death of the sole party injured ; 
the effect of the death of one of several parties injured; and the joinder of 
married women. 

2736. Civil actions are brought to repair some loss sustained ; the party to 
whose use the fruits of the suit are to be appropriated, and whose interests have 
been impaired, should therefore be made the plaintiffs. In general, the action 
must be in the name of the party whose legal right has been affected, and one 
neve only an equitable interest cannot, in gencral, sue in a court of common 

wW. i 
It is to be observed, however, that actions may be brought for injuries affect- 
ing the possessory right of the plaintiff, although the legal ownership may be 
in another party. Thus, a cestui que trust in possession of land may sue for an 
injury to his possession.“ And a bailee for hire in possession of personal prop- 
erty may have his action for a wrong done, and so in many other cases. 

3737. The numerous injuries which affect a man’s interest, and for which the 
law gives an action, may be classed into those by positive misfeasance; those 
which arise from a breach of public duty ; those which are the effect of omis- 
sion of some private obligation ; those where the party injured may sue in form 
ex contractu or ex delicto ; and those which are remedied by particular statutes. 

2738. Injuries by positive misfeasance are to the person or personal rights ; 
to property ; or to the relative rights. 

An injury to the absolute rights of a person my consist of an assault, a 
battery, menace, imprisonment, doing an injury by letting loose a dangerous 
animal, or erecting a nuisance and impairing one’s health, by wrongs to his rep- 
utation, as by libel or slander, and by malicious prosecution. In all these cases 
but little difficulty attends the choice of suitors. ‘The party who has received 
the injury must be made plaintiff, and he who has committed it, defendant. 

. The wrongs to property for which an action will lie are trespass, ob- 
structing incorporeal rights, deceit on sales, misrepresenting another’s circum- 
stances, slander of title, rescue, excessive or irregular distress, and impairing 
property bailed or on a lease. It is not always easy in these cases to say b 
whom the action should be brought. Examples may be found in the following 


cases : 
2740. When the right of a pew is disturbed the proprietor, and not the par- 
son or the trustees of the a, ought to be the plaintiff.” 

When the injury complained of is to the possession, the party entitled to the 
possession must bring suit; when it is to the reversion, the reversioner must be 
plaintiff; for example, a man enters on land leased by A to B, and cuts down 
trecs, rendering the property less valuable; A may bring an action for the injury 
he has sustained, and B may institute an action of trespass for the wrong to his 
possession.’ 

The form of action in the particular case is of course determined by the 
general rules.'# 

When goods are sent to order by a carrier, the carrier, though not named by 
the vendee, receives them as his agent, and so the property is vested in the ven- 


16 2 Wms., Saund. 47, d. 11 Frances v. Ley, Croke, Jac. 366. 
148 Queen’s College v. Hallett, 14 East, 439. 
19 Butcher v. Butcher, 7 Barnew. & C. 402; Holmes v. Wilson, 10 Ad. & E. 508; Young 
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dee on delivery to the carrier, and for any injury to the goods while in the 
carrier's hands the vendee must sue.™ - 

The indorsement of a bill of lading without consideration does not transfer 
its contents; hence such an indorsement to an agent, that he may receive the 
goods mentioned in it, does not entitle him to bring trover for them in his own 
name. 

2741. When an injury has been committed to the relative rights the superior 
may maintain an action for a wrong to the inferior, but not vice versd ; for ex- 
ample, when one has committed a battery upon the wife, or had criminal con- 
nection with her, the husband may have an action against the wrong doer. But 
if an assault and battery be committed upon the husband, or a woman has had 
a criminal connection with him, the wife has no remedy. Soa man may have 
an action for the seduction of his child or servant, and for violence or threats 
toward him, or for enticing him away; the child or servant, on the contrary, 
can have no action for any of these acts against the father or master. 

2742. Certain persons are required by their situation to perform a variety of 
acts toward others, for the breach or non-performance of which an action ac- 
crues to the party who is injured thereby. Such are false returns of writs, or 
neglect to execute them; unlawfully to permit a rescue or the escape of a pris- 
oner; a sheriff taking insufficient pledges, or none, when required by law to 
take them; the refusal by a common carrier to take a passenger when he has 
ability, and the fee is properly tendered or a ; neglect or refusal to receive 
goods by such carrier, or injuring them after having received them ; the refusal 
by an innkeeper to receive a guest when he has room; the unskilful treatment 
of diseases by surgeons; and the sale of unwholesome provisions by victuallers. 

2743. The person injured may maintain an action oe one who commits 
waste contrary to his duty as tenant of the land, or neglects to repair a division 
fence which he is bound to keep up, or for using his property in any way to the 
detriment or injury of his neighbor. 

2744, There are some cases where the plaintiff may at his choice sue for a 
breach of contract, as to the form of action, but no further, as well ex delicto as 
ez contractu ; thus for negligence in an attorney, case or assumpsit lies, and the 
same for a breach of warranty, or where a party having hired a horse for a par- 
ticular journey goes another, and does an injury to him, killing him, for example. 
In these cases the plaintiff cannot change the liability of the parties by merely 
adopting a different form of action; a single case will illustrate this rule. An 
infant hired a horse to go on a particular journey and went another, and by un- 
skilful treatment killed him; he was sued for the tort, but the plaintiff was not 
allowed to recover, because the cause of action arose out of a contract.” But 
an infant was held liable in trover, although the goods were delivered to him 
under a contract, and although they were not converted actually to his own 

153 


2745. In general, the party to whom an action is given under a remedial 
statute is marked out by its provisions, and he is usually the person injured, 
and, in that case, it is immaterial whether he has the legal or the equitable 
right to property on account of which the remedy is given.™ 

When an action is given by the statute to any one who will sue for the same, 
the party who brings the first suit has a right to maintain his action. In such case, 
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when the penalty is to be recovered partly for the benefit of the informer, and 
partly for the use of the government, the suit instituted for its recovery is 
called an action qui tam. 

2746. It will be remembered that rights of action, arising ex contractu, can- 
not be assigned, except under special circumstances or in particular cases; the 
same rule holds as to actions arising ex delicto, whether the injury be to the 
person, personal or real property. But sometimes there is a transfer in fact, 
and, at other times, only in appearance, of the property relating to which the 
action arises; in these cases it is not always easy to make a proper choice of 
suitors. 

When incorporeal real property is granted, the grantee’s right and possessory 
title are coeval, both being conferred by the instrument of conveyance; any 
tort, therefore, committed after the grant, is an injury to the tee, upon 
which he may have an action. But when the real property granted is corporeal, 
his possession is not united to his rights until he has entered upon the land, 
either in fact or in contemplation of law. And if, between the time of the grant 
and of his taking possession, an injury is committed against the premises, the 
grantor, and not the grantee, will be the proper person to bring the suit, because 

possession is not title sufficient to redress a possessory injury. 

The absolute owner of personal property, when entitled to the possession, is 
in law considered as if actually possessed, although in fact he may not be so, 
according to the maxim that absolute property in the personalty draws to 
it the possession ;“° and in such case he is the proper person to bring the 
action. 

It has been said formerly that there was an exception to this rule in a case 
where goods were consigned ta a factor." This can, however, hardly be con- 
sidered true, at least when so broadly stated, for the owner of goods may main- 
tain an action for injury done them when in transit to a factor or other con- 
signee.” And where the factor is a mere agent his possession may be regarded 
as that of the general owner, and a suit for a tort can be maintained by the 
latter. 

2747. When an injury is done to property belonging to two or more joint 
owners, they must in general join in an action for damages." Where there is 
an entire joint damage, they may join though their interests be several.'” But 
where the interest and damage are several, though only one chattel may have 
been injured, or though the injuries may have been inflicted at the same time 
and by the same act, the parties must sever.’ 

2748, An injury to several persons by positive misfeasance may be either to 
the person and personal rights; to property ; or to the relative rights. 

2749. When two persons are beaten with the same stroke, the act by which 
they are injured is one ; but as the consequences of the act, and not the act itself, 
must be redressed, the injury is several, and the two cannot bring a joint action, 
because one does not share in the suffering of the other. And so if two are 
slandered by the same speech, as “ You, Peter and Paul, murdered John,” or 
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where several are unlawfully imprisoned by the same act, each must bring his 
separate action. | 

2750. When several persons are possessed jointly of real or personal prop- 
erty as joint tenants, tenants in common, or bare occupants, they are jointly 
aggrieved by a tres or other injury to it. Thus it was held that tenants in 
common ’® are jointly injured by disturbing an incorporeal hereditament annexed 
to their land, upon the same principle that they are so to the land itself.'© 
And, in the somewhat celebrated case of the Dippers at Tunbridge Wells,™ it 
was held that persons who had separate rights, but were entitled to joint profits, 
might maintain a joint action against one who caused a damage to those profits.'® 
When partners are slandered in their trade, the injury is joint, because the means 
of acquiring property is the object impaired, and in those means all the partners 
are concerned. If, in addition to the general damages, one of the partners has 
sustained special damages, he may bring a separate action. 

275L When two or more persons stand in the same relation toward another, 
and one has an action against a third person for an injury to his relative rights, 
the rest may join with him in such action ; as, where a servant, who was jointly 
engaged to several masters, was beaten, and all the masters have suffered Joss, 
they may join, because all share the damages occasioned. But if the servant was 
in their separate employment, the actions are several.'® 

2752. When an injury arises from the neglect of a public duty, as for permit- 
ting an escape, if the party escaped was a prisoner at the suit of several jointly, 
all are jointly aggrieved, since the damage is common to all. So where two 
church wardens sued a mandamus to an officer to swear them in, and, on his 
making a false return, joined in an action against him, the joinder was held 
right, though it was objected that the office of one not being the office of the 
other, neither was the injury done to one done to the other. But the court held 
that the injury was joint, because the false return had rendered useless a writ 
sued at their joint expense.'” 

2753. When a party who ought to have been joined as plaintiff is omitted in 
an action ex delicto, the objection can be taken only by plea in abatement, or by 
way of apportionment of the damages on the trial. Tn an action of this nature, 
the defendant cannot, as in actions ex contractu, give evidence of the non-joinder 
for the pur of defeating the action." And if one of several part owners 
of a chattel sue alone for a tort, and recover damages, this will be no bar to a 
suit by the other; for, in the first action, the defendant ought to have pleaded 
the non-joinder in abatement.'” 

When too many persons are joined as plaintiffs, and the objection appears on 
the record, it may be taken advantage of by demurrer, in arrest of judgment, 
or writ of error; if it do not appear on the record, the mistake may be a ground 
of non-suit on the trial, for the plaintiffs do not prove a right to what they 
claim, as some of them have no right at all. 

2754. In case of contracts where the party who had a cause of action dies, his 
personal representatives have in general the right to sue and recover what was 
owing to him; but in the case of torts, when the action must be in form ex 
delicto, and the plea not guilty, the rule at common law was otherwise, it being 
a maxim that a personal action dies with the person: actio personalis moritur 
cum persona. But the meaning of this rule must be somewhat restricted. In 
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a large and extended sense, all actions, except those for the recovery of real 
property, may be called personal; this is not the meaning of the maxim. It 
extends to all wrongs attended with actual force, whether they affect the person 
or property ; and to all injuries to the person only, without actual force. 

55. When the wrong is altogether personal, as where the deceased has been 
injured by assault, battery, false imprisonment, libel, slander, or otherwise, no 
action can be supported by his personal representatives. This rule appears to 
have been adopted for the purpose of preventing actions where the principal 
object would have been the gratification of revengeful feelings. Though a 
promise of marriage may be considered as a contract, yet it is so far personal 
that no action can be maintained by the executor of the promisee for a breach 
of it, unless perhaps the testator sustained special damages.'” 

2756. Where the injury was done to personal property, and either the wrong 
doer or the party injured died, at common law there was no remedy by or 
against the personal representative, when the action must have been in form ex 
delicto, and the plea not guilty.'™ But if any contract can be implied, the ex- 
ecutor of the injured party may bring a suit and recover damages; as, if the 
wrong doer convert goods into money, an action of assumpsit may be brought 
against him by the executor.” 

By statute of the English king 4 Edw. III, c. 7, an action is given to an 
executor for an injury done to the personal property of his testator in his life- 
time; and this right was extended to the executor of an executor, by statute of 
25 Edw. III, c. 5; and by the 31 Edw. III, c. 11, administrators have the 
same remedy as executors. The principles of these statutes have been adopted 
by our courts as a part of the common law. 

2757. No personal representative can support an action arising ex delicto for 
any injury to real property, for the statutes just mentioned have been confined 
in their operation to injuries to personal property. An executor cannot, there- 
fore, maintain an action of trespass quare clausum fregit,’ nor merely for cut- 
ting down trees, or committing other waste in the lifetime of the testator.’ 

58. When several persons were jointly interested in the property injured, 
and one of them is dead, the action ought to be in the name of the survivor, and 
the executor of the deceased cannot be joined, nor can he sue separately. 

If one of several plaintiffs in an action, in form ez delicto, dies pending the 
action, the suit does not abate, and the survivor may prosecute it to judgment.” 

2759. For an injury to the person or personal property of her husband, the 
wife cannot sue alone, nor can she join him, for she has no legal interest in 
either.’ She may join him, it is true, when they have been jointly maliciously 
prosecuted, but this is because she herself had rights which were invaded ; but 
in this case the husband, if he will, may sue alone.” 

2760. For injuries committed before marriage, either to the person, personal 
or real property of the wife, when the cause of action would survive to the wife, 
she must join in the action. 
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For injuries committed before coverture to the property of the wife, held by 
her in alieno jure, the wife must always be joined ; as, for a trespass to property 
held by the wife as executrix, when committed before marriage. 

2761. When a wrong is committed against the person of the wife during 
coverture, as by beating her person, or slandering her reputation, or by a ma- 
licious prosecution, she cannot sue alone, the suit must be by herself and her 
husband, for in that case the right to damages will survive to the wife. But 
when the injury to the wife deprives the husband for any time of her company 
or assistance, or if she be maliciously indicted or imprisoned, and the husband 
is put to expense on those accounts, he may bring a separate action in his own 
name for these consequential injuries, which are, indeed, wrongs done to himself 
alone,'” and for this reason he may, in the same action, proceed for a battery 
committed upon himself. And whenever, on account of an injury to the wife, 
he has sustained special damages, he may bring a separate action. 

2762. For an injury during coverture to the wife's personal property not re- 
duced to possession, in fact or in law, by the husband, the husband and the wife 
must join; and so in an action for disturbing a private office or employment 
- filled by the wife alone.” 

When the wrong committed toward the wife’s property had its inception be- 
fore marriage, but was consummated after, the husband and wife may join, or the 
husband may sue alone; as, in case of trover before marriage and conver- 
sion afterward, or of rent due before marriage and a rescue afterward. For the 
same reason, it is the better opinion that the wife must be joined in replevin for 
her goods taken while sole, though it is said in this case the husband may sue 
alone.’ 

2763. For the recovery of the land of the wife, and in a writ of waste to it, 
the husband and wife must join. But when the action is merely for the re- 
covery of damages to the land during coverture, the husband may sue alone, or 
the wife may be joined. — 

2764. When a feme covert sues in auter droit, as, for example, as executrix, 
she and her husband must join.™ 

2765. When the wife dies the surviving husband may maintain an action for 
an injury to the land of the wife committed during the coverture.’* But his 
remedy for- injuries to her person does not survive.” 

2766. When the husband dies and the wife survives, any action for a tort 
committed to her, or to her personal or real property before marriage, or to her 
personal or real estate during the coverture, will survive to her. 

2767. In considering the matter of defendants in actions ex delicto, it is con- 
venient to consider liabilities as between the original parties, in case of assign- 
ment, the number of persons liable, the effect of the death of the wrong doer, 
and the effect of the marriage of the wrong doer. 

The injuries committed by an individual may be classified as positive wrongs 
or common injuries, injuries arising from a breach of public duty, injuries which 
are the effect of an omission of some private obligation, and injuries consequent 
upon a breach of contract. i 


180 Rogers v. Smith, 17 Ind. 323; Tibb v. Brown, 2 Grant, Cas. Penn. 39; Johnson v. 


Dicken, 25 Mo. 580; McKinney v. Western Stage Co. 4 Iowa, 420; Gazynski v. Colburn, 
11 Cush. Mass. 10. 


181 Weller v. Baker, 2 Wils. 423. 
12 Watterman v. Matteson, 4 R. I. 539. It is even held that in replevin for goods of the 


LAs ry during coverture, the husband and wife should join. Brown v. Fifield, 4 
ich. 322. 


4 Bellars v. McGinnis, 17 Ind. 64. 
1 Wentworth, Off. Ex. 207; Buckley v. Collier, Salk. 114. 
1% Comyn, Dig. Baron & Feme, Z. 5 1% See Long v. Morrison, 14 Ind. 99. 
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2768. Positive wrongs may be either to the person, or personal rights, or to 
property. All natural persons who have legal capacity to sue are liable to be 
sued for tortious acts unconnected with or in disaffirmance of a contract; and, 
therefore, an infant may be sued like an adult for torts committed by him, as 
for slanders, assaults, batteries, trespasses, and the like. But a slave, who is 
not in general considered a person, but a thing, cannot be sued for a tort, as 
an action against him would be wholly fruitless, and though his master may 
in some cases be hable for the injury he has committed to property, he cannot 
be made responsible for his slander. | i 

2169. The person doing the injury is the party liable, and whether he com- 
mits the wrong by his own hands or those of another, he is the one who does 
the injury, for he who acts by another acts himself: qui facit per alium facit per 
se.'™ But there are some cases where it is not so easy to make a choice of par- 
ties; as, when one man causes an injury to another at the instigation of a third 
person, or where the injury arises from executing an authority in law, whether 
the same be real or fictitious. 

2770. When without intention one man prejudices another by hig wrongful 
act at the suggestion of a third, if he had the choice whether to interfere or not, 
he has no excuse; if, therefore, a servant by the command of his master injures 
another man, the latter may maintain an action against him.’® But to render 
him thus responsible, he must be active in doing the mischief, and not bea 
mere instrument in the hands of another, for he cannot be said to commit an 
injury if he had no knowledge of it. A servant who should carry a sealed 
libellous letter to a printer to be published, not knowing its contents, would 
not be guilty of the publication of the libel; and a servant who delivers to the 
sheriff an illegal writ inclosed in a letter, not knowing its contents, is not an- 
swerable to him against whom it is executed.” But when the agent knew, or 
ought to have known, that he was forwarding the illegal affair, he is liable, 
though he may not have been the immediate actor in the matter; as, where an 
attorney at the request of his client issued an illegal writ, for example, an exe- 
cution before he had a judgment.’ 

A master or principal is liable, in some cases, for the acts of his servant or 
agent, although he did not know anything about them; he is answerable for 
their negligence or unskilfulness while acting in the course of his employ.™ 
But he is not answerable for the injury if the servant at the time wilfully com- 
mitted it on his own account; as, if he wilfully drove his carriage against an- 
other." An exception to this rule is made on the ground of public policy in 


1 Gilbert v. Beach, 5 Bosw. N. Y. 445. Some cases of much nicety arise where torta 
are committed by persons employed in acts which are to be beneficial to an owner of real 
estate, in distinguishing whether the party committing the tort is the servant or agent of 
the owner or of an intermediate contractor. See Gilbert v. Beach, 5 Bosw. N. Y. 445; 
Hilliard v. Richardson, 3 Gray, Mass. 349; Stone v. Codman, 15 Pick. Mass. 297; Lowell 
v. Boston Railroad, 23 id. 24; Blake v. Ferris, 1 N. Y. 48; Stevens v. Armstrong, 2 id. 435; 
Batty v. Duxbury, 24 Vt. 155; Wiswall v. Brinson, 10 Ired. No. C. 554; De Forrest v. 
Wright, 2 Mich. 368; Lesher v. Wabash Nav. Co., 14 Ill. 85; Cincinnati v. Stone, 5 Ohio 
St. 38; Clark v. Vermont R. R. Co., 28 Vt. 103; Bush v. Steinman, 1 Bos. & P. 404; Bur- 
gess v. Gray, 1 C. B. 578; Peachey v. Rowland, 13 id. 182. 

18 Bennett v. Ives, 30 Conn. 829. 

1® Coles v. Wright, 4 Taunt. 198. 

19 See Barker v. Braham, 3 Wils. 368. 

#1 Scammon v. Chicago, 25 Ill. 424; Althorpe v. Wolfe, 22 N. Y. 855; Wolfe v. Merse- 
Pu 4 Du. N. Y. 473; Luttrell v. Hazen, 3 Sneed, Term, 20. See Sloan v. State, 8 Ind. 

10. 

2 Weldon v. Harlem R. R. Co., 5 Bosw. N. Y. 576; Snodgrass v. Bradley, 2 Grant, Cas. 
Penn. 43; Wesson v. Seabord, ete., R. R. Co., 4 Jones, No. C. 379; Lyons v. Martin, 8 Ad. 
& E. 512; Lamb v. Palk, 9 Carr. & P. 629; McManus v. Crickett, 1 Éast, 106. 
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relation to sheriffs, innkeepers, and common carriers, who are responsible for 
their agents.'* 

When an injury has been committed by an animal, the owner will be respon- 
sible if he knew of the animal’s evil propensity and the injury has happened 
through his fault.™ 

When an injury arises from the execution of an authority in law, the 
wrong doer is liable, whether it be caused by executing a lawful writ in an un- 
lawful manner, an illegal writ, from acting upon ‘a groundless complaint, re- 
ceiving as an officer a person as a prisoner who has been illegally taken, or aid- 
ing a legal authority. 

An officer who executes a lawful writ in an unlawful way, though inno- 
cently, under the direction of his superior, will be liable for the injurious act ;™ 
and if the plaintiff directed the manner of executing it, he will also be respon- 
sible. 

The execution of the process of a court having jurisdiction of the parties and 
matter on which it is founded, and regular on its face, may be justified by an 
officer, because, although such process may be void, he is not allowed to judge 
of that, and may be punished for contempt if he do not execute it.'” But the 
plaintiff and his attorney are liable.” 

A justice of the peace who causes one to be arrested criminally, when he has 
jaristiction, will be safe if it does not appear that he acted knowingly in viola- 
tion of law; as, where he issued a warrant of arrest without a previous oath. 
But although his process may be illegal, it will justify the constable, who can- 
not inquire into its illegality if the magistrate had jurisdiction.™ 

A jailer will be responsible for a false imprisonment, and may be sued for it 
if it appear upon the commitment that it is illegal.™ 

The sheriff may, in the execution of a lawful writ, call to his assistance the 

comitatus, that is, the aid of such citizens as may be requisite to enable 

im to execute such writ.™ And in such case, although the sheriff may be 

acting without authority, yet it would seem that any person obeying his com- 
mad. unless aware of that fact, will be protected. 

2772. An action lics against one who commits a trespass or any injury to 
personal property, or for appropriating it to the party’s use, as in the case of 
trover and conversion. And in all cases where he would be liable to an action 
for a trespass committed by his agent or servant to the person of another, he 
will be responsible for their acts; when committing an injury to the personal 
property of the plaintiff. 


1 Weed v. Panama R. R. Co., 17 N. Y. 862. See Hibbard v. New York, ete., R. R. Co., 
15 N. Y. 455; Blackwall v. Wiswall, 24 Barb. N. Y. 355. 

1% By the Roman law, when the master was sued for a wrong committed by his slave, or 
the owner for a trespass committed by his animal, he might abandon them to the person 
injured, and thereby save himself from further responsibility. Inst. 4,9; Dig. 9, 1; Ib. 
21, 1, 40. Similar provisions have been adopted in Louisiana. La. Code, Art. 180, 181, 
2301. 

% Everett v. Herrin, 48 Me. 537 ;. Ewings v. Walker, 9 Gray, Mass. 95; Gilleland v. 
Rhoades, 34 Penn. St. 187. 

1% See Menham v. Edmonson, 1 Bos. &. P. 869. 

m Mower v. Stickney, 5 Minn. 897; Dwinnells v. Boynton, 8 All. Mass. 310; Neth v. 
Crofut, 30 Conn. 580; Brainard v. Head, 15 La. Ann. 489; Bogert v. Phelps, 14 Wisc. 88; 
Slomer v. People, 25 Ill. 70. So where the statute under which a warrant was issued was 
subsequently repealed. Robinson v. Barrows, 48 Me. 186. 

i Barker v. Braham, 8 Wils. 868; Young v. Bircher, 31 Mo. 186; McNeeley v. Hunton, 
30 id. 332; Gibson v. Chillicothe Bank, 11 Ohio St. 311. 

19 Outlaw v. Davis, 27 Ill. 467; Hetfield v. Tousley, 3 Iowa, 584; Keniston v. Little, 21 
N. H. 318. See La Roe v. Roesser, 8 Mich. 537. | 

æ Or if the court has no jurisdiction. Patterson v. Prior, 18 Ind. 440. 

m Viner, Abr. Sheriff, B. 
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With respect to real property a man may be sued for his misfeasance or mal- 
feasance, as for obstructing ancient lights, neglect to repair fences, private ways, 
etc., when he is bound so todo. Such actions may be against the occupier of 
the premises, and not the owner of the land, unless he covenanted to repair.” 

When an injury arises in consequence of the neglect of a public duty, 
the person who filled the office in question is the party who is alone to be sued, 
for the duty was imposed upon him alone. But it is here to be observed that 
a judicial officer while acting within his jurisdiction is not liable to any action 
for any apparent neglect of his duty, nor for any mistake he may commit in the 
execution of his office. 

A ministerial officer, who is one acting by the authority of his superior, may 
be sued for the abuse of the authority given him; and he is generally respon- 
sible for the acts of his deputies. 

2774. When a party is required by the situation in which he is placed to 
perform certrin things, and he neglects to do so, by which an injury accrues to 
the plaintiff, he may in general bring an action for the redress of the wrong. 
The following cases exemplify this rule: 

When premises are wasted, the party liable is he who stood in the relation of 
tenant to the plaintiff at the time. If, therefore, Primus Jease to Secundus, and 
Secundus demise to Tertius, who wastes the tenement, case in the nature of 
waste lies by Primus against Secundus, not against Tertius; because Primus’ 
action being for a breach of private duty connected with a tenure, and no tenure 
subsistiug between Primus and Tertius, no duty is owing from one to the other. 
Tf, however, Tertius’ misfeasance is commissive, and not permissive, waste, Pri- 
mus may sue him for injuring his reversionary estate, unless he has already 
sued or is suing Secundus.” 

The occupant of a close, the owner of which is bound to maintain the fence 
which divides it from another, is liable to the neighboring landholder for dam- 
ages sustained in consequence of the fence going to decay, whatever agreement 
he may have made with a third person about ai te it 

A person in possession of premises upon which a nuisance has been placed is 
liable, whether he raised it or not.™ 

2775. A common carrier and an innkeeper are insurers for the safety of the 
Junk intrusted to them, and are, therefore, liable for any neglect or misconduct 

y which an injury accrues to them ; and if they employ persons to assist them, 
they are responsible for their acts. A carrier, for example, must deliver the 
goods to their address; if he forward them by a porter, the latter is his agent, 
and he is liable for his acts, unless there is an express or implied agreement 
that he may do so.™ 

2776. It isa common principle of justice that no one can be answerable for 
an injury, unless it has been committed by his express or implied command, or 
by his own act. The assignee of an estate is not liable, therefore, for a nuisance, 
committed upon it before he became the owner; but if he continue the nuisance 
he may be sued for such continuance. In such case, however, there should be 
a request to remove the nuisance.” 


™ Payne v. Rogers, 2 H. Blackst. 350. See Bell v. Josselyn, 3 Gray, Maas. 309. 

*$ See Berry v. Heard, Croke, Car. 242; Cudlop v. Rundall, 4 Mod. 9. 

7 Payne v. Rogers, 2 H. Blackst. 349. 

æ Tenant v. Goldwin, 1 Salk. 360. See McDonough v. Gilman, 3 All. Mass. 264; Cald- 
well v. Gale, 11 Mich. 77; Brown +. Illius, 27 Conn. 84; Beckwith v. Griswold, 29 Barb. 
N. Y. 291; Owings v. Jones, 9 Md. 108; Draper v. Sperring, 11 C. B. N. 8. 113. 

æ Hyde v. The Trent and Mersey Nav. Company, 5 Term, 396. 

%7 Comyn, Dig. Nuisance, B; Caldweil v. Gale, 11 Mich. 77; Hubbard v. Russell, 24 
Barb. N. Y. 404; Beavers v. Trimmer, 1 Dutch, N. J. 97; Brown v. Cayuga, etc. R. R. Co., 
12 N. Y. 486. P 
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2771. Joint liabilities may arise for common injuries, for negleet of public 
duty, and for neglect of private obligations. 

2778. When several persons join in an offence or injury, they may generally 
be sued jointly, or any number less than the whole may be sued, or each one 
may be sued separately. Each is liable for himself, because the entire dam- 
ages sustained were occasioned by each, each sanctioning the acts of the others, 
so that by suing one alone, he is not charged beyond his just proportion. Any 
number less than the whole may be sued, because each is answerable for his 
companion’s acts. Thus a joint action may be brought against several for an 
assault and battery, or for composing and publishing a libel.™ 

But to this rule that for a joint injury a joint action may be brought, there is 
an exception, namely, that no joint action can be maintained for a joint slander ; 
this exception seems to proceed upon the ground that each man’s slander is his 
own, and it cannot by any means be considered that of another. Although this 
exception appears to be fully established, yet it is difficult to see the reason of 
it; when one of several trespassers gives the blow, he is considered as acting for 
the others, and, if they acted jointly, they may be jointly sued; why not con- 
sider the speaker, when acting in concert with others, as the actor for the whole 
in uttering the words? The blow is no more that of the person who did not 
give it than the words are the words of him who only united with the other in 
an agreement that they should be spoken. In either case, upon principle, the 
maxim, qui facit per alium facit per se, ought to have its force. Such, however, 
is not the law. | 

2779. There is a distinction between mere personal actions for torts and such 
as concern real property. If a tenant in common be sued for a tort, for any 
thing respecting the land held in common, he may plead the tenancy in common 
in abatement. 

2780. When several officers join in their neglect of a public duty, or in doing 
an injurious act, for which they may be sued, they may be sued jointly or 
severally.™' And if carriers act together as partners, and injure a customer by 
ae te their duty, as by losing his goods in their charge, they must be sued 
jointly. 

: 2781 When the injury results from the neglect of a private obligation, as to 

ir a dividing fence, the rule, as far as respects strangers, seems to be that 
a oonP ye the land charged with the repair, whether as tenants or bare oc- 
cupants, are liable jointly, each may be sued separately, or any number less than 
the whole may be made joint defendants, because a stranger cannot know the 
state of the property. So if a nuisance be upon the land, and the owner sells 
it, after which the nuisance is continued, the former owner and the purchaser 
may be jointly sued.*% 

2782. We have seen that when the injured party dies, it is a general rule 
that no action can be maintained by his executors for the mere personal injury 
done to him, the maxim in such cases being actio personalis moritur cum per- 
sona. The same rule prevails when the wrong doer dies; in general, no action 


lies against his personal representatives. 
2783, If the wrong doer dies before judgment, there is no remedy for any 


= Williams v. Sheldon, 10 Wend. N. Y. 654. 
ae Saund. 117, a; Bacon, Abr. Actions in General, C; Harris v. Huntington, 2 TyL 

t. ; 

™© Low v. Mumford, 14 Johns. N. Y. 426; Sumner v. Tileston, 4 Pick. Mass. 809. See 
Converse v. Symmes, 10 Mass. 878. 

™ Rich Sir Peter v. Pilkinton, Carth. 171. 

n3 Buddle v. Wilson, 6 Term, 369. 

ond 88. 
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injury done to the person of the plaintiff; nor can an action be maintained 
against the executors of one who has broken his promise to marry. 

2784. For an injury committed by a testator to personal property, no action 
can in general be sustained against his executor; though if the testator con- 
verted the property into money, assumpsit may be maintained against the ex- 
ecutor ; and if the property remains in specie in the hands of the latter, trover 
would lie against him, but not in his character of executor. 

2785. When the injury is against real property, no action will in general lie 
against the executor of the wrong doer; though if trees or other parts of the 
freehold be taken or converted into money, assumpsit will lie against the per- 
sonal representatives ; or if the trees remain in specie, trover may be maintained 
against him.” 

2786. When there are several wrong doers and one dies, the action may be 
brought against the survivor, or any number of them the plaintiff may select, 
or against one only. 

2787. The marriage of a woman changes her Ha and liabilities so far that 
she cannot alone enforce the former, nor can she alone be sued for the latter ; in 
general, her husband must be joined in actions by and against her.” 

2788. When she commits a tort before marriage, the action must be against 
the husband and wife jointly.” For torts committed by her during the cover- 
ture, as for slander, battery, and the like, the husband and wife must be 
joined ;7” but they cannot be sued jointly for the slander uttered by both of 
them, because she cannot be made responsible for the slander uttered by her 
husband. : 

When the tort is joint, and she could be sued if she were a common person, 
then the action may be against them both jointly ; as, where the husband and 
wife committed an assault and battery ;7"* or in such case the husband may be 
sued alone. Trover may be supported against husband and wife for a con- 
version of s before marriage,”* and for a conversion by husband and wife, 
the husband may be sued alone.™ 


at Hambly v. Trott, Cowp. 373; 1 Saund. 216, a. 

ns Jillson v. Wilbur, 41 N. H. 106. 

26 Bacon, Abr. Baron & Feme, L; Hauk v. Harman, 5 Binn. Penn. 48. 

17 Matthews v. Fiestel, 2 E. D. Smith, N. Y. 90; Corn v. Brazelton, 2 Swan, Tenn. 273; 
Austin v. Wilson, 4 Cush. Mass. 273; Roadcap v. Sipe, 6 Gratt, Va. 213. 

418 Roadcap v. Sipe, 6 Gratt. Va. 213. 

19 2 Saund. 47 h, i. 08 70 2 Saund, 47 i. 


CHAPTER V. 


PROCESS AND APPEARANCE. 


2789. 
. The process. 

. The general nature of process. 

. The different kinds of process. 

. The summons, 

. The capias. 

. Against whom a capias may issue, 


The proceedings in an action. 


Absolute privilege from arrest. 


. Limited privilege from arrest. 

. For what causes a capias may issue. 
. How a capias is to be executed. 

. Proceedings after arrest. 


. Bail below, or bail to the sheriff. 
. Special bail, or bail above. 

. The return of the capias. 

2809. The attachment. ` 

2814. The appearance. 


2789. We have seen that when a legal right has been invaded the plaintiff 
is entitled to his remedy, for the redress of the injury, by an action; and hav- 
ing ascertuined who are the ns who must be made both ae and de- 
fendants, our task now will be to consider the proceedings which usually take 
place in an action or suit at law. In the discussion of this subject it will be 
necessary to inquire what is the proper form of the process; what is an appear- 
ance; into the pleadings; the declaration; the defence; the pleas; the replica- 
tions ; the rejoinder and subsequent pleadings; the demurrers; the nature of a 
case stated; the trial; the arrest of judgment, new trial; the judgment; the 
proceedings in the nature of appeals ; anid the execution of the judgment. 

2790. The writ or judicial means by which a defendant is brought in or 
called upon to answer to the complaint of the plaintiff is called process. It is 
so called because it proceeds, or issues forth, in order to bring the defendant 
into court, to answer the charge preferred against him.' 

279L According to the English law, the kin is theoretically the fountain of 
all justice, and he is represented in chancery by the lord chancellor. Before 
the courts can have any jurisdiction a writ must be issued out of chancery in 
the king’s name, by which the defendant. is commanded to satisfy the plaintiff, 
or else to appear in a court of law therein named and answer for his default ; 
this is called the original writ, and is required to give the law court jurisdiction 
of the case; it is a species of commission authorizing such a court to try the 
cause. All the writs which are issued between the return of the original, until 
Links ieee has been obtained, are called mesne writs; and all which issue after- 

are denominated final writs. 

The original writ is issued under the great seal and tested, that is, it concludes 


1 United States v. No 1 Paine, C. C. 368. 
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with an attesting clause in the name of the king himself, “ witness ourself.” 
All the other writs in the cause bear teste in the name of the chief justice, and 
these last writs are called judicial writs, by way of distinction from the original 
one obtained out of chancery. 

In modern practice the original writ is frequently dispensed with by means 
of a fiction, and a proceeding by bill is substituted.? 

2792. In the United States, the original writ, as in England, is generally 
dispensed with, the constitutions of the several states giving power to issue 
writs, so that with us, what are called the mesne writs in England are here 
original writs, and we have also final writs, into which two kinds all our writs 
are divided, there being no mesne or middle writs as in England. 

The several constitutions of the states have provided the mode of issuing 
writs and process. They are generally issued in the name of “the common- 
wealth,” “the people,” or “the state,” as the constitution requires. These 
writs must be in writing or printing, signed by the clerk or prothonotary of 
the court, or in the name of, and attested by, the presiding judge, and sealed 
with the seal of the court.? They must be directed to the officer by whom they 
are to be served,‘ and should be dated,’ and state the time when they are to be 
returned, which is called the return day.’ 

There must be a proper description of the plaintiff,’ of the defendant,’ and of 
the cause of action. 

2793. The usual mode of suing out a writ of process is by filing a præcipe 
with the clerk or prothonotary. The precipe is a brief written order, requirin 
that officer to issue a writ therein named, containing the names of the plainti 
and the defendant, and stating for what action. It is made by the attorney of 
the plaintiff in general, but it may be made by the plaintiff himself. On the 
receipt of the precipe the clerk or prothonotary makes out the writ, which is 
handed to the plaintiff.° This writ is delivered to the proper ministerial 
officer to be executed. When these writs issue out of the courts of the 
United States, they are directed to the marshal; when out of. the state courts, 
to the sheriff. . 

In some of the states provision is made by statute requiring writs sued out 


* Stephen, Pl. 54. 

3 State v. Dozier, 2 Speers, So. C. 211. The seal is essential, and the want of it cannot 
be cured by amendment. Foss v. Isett, 4 Greene, Iowa, 78; Churchill v. Marsh, 4 E. D. 
S Y. 369; Williams v. Vanmetre, 19 Ill. 293; but see Johnston v. Hamburger, 13 

isc. 175. 

t Wood v. Ross, 11 Mass. 271. The omission of the proper direction is not fatal. Parker 
v. Barker, 43 N. H. 35. 

6 Smith v. Winthrop, 1 Ala. 878. 

ê Stating the return day in the wrong term is fatal. Rigsbee v. Bowler, 17 Ind. 167; 
Hildreth v. Hough, 20 Ill. 331. 

1 It seems that naming the plaintiff by initials merely is sufficient. Sistermans v. Field, 
9 Gray, Mass. 331. | 

8 In general, under the statute provisions, much less certainty is required in ER 
the defendant by his exact name than the plaintiff. But there must be a description whic 
can be made certain. Thus describing the defendants as “heirs of A. B.” is insufficient. 
Reynolds v. May, 4 Greene, Iowa, 283; see Smith v. Morris, 29 Ga. 339; Graham v. Rob- 
erts, 1 Head, Tenn. 56. 

° Moody v. Taylor, 12 Iowa, 71. 

10 This practice is not universal. In some of the states the writs are filled up by the 
attorney. Slater v. Carter, 35 Ala. N. s. 679. Under the New York code the action is 
commenced by service of a copy of the petition or complaint with a summons signed by 
the plaintiff’s attorney without process from the court unless an arrest or attachment is 
desired. And in most of the states where the action is commenced by writ the use of the 
precipe is unknown, or unusual. The writs are commonly issued in blank by the clerk, 
and filled up by the attorney. 
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by non-resident plaintiffs to be indorsed by a resident of the state, who there- 
upon becomes liable for the costs if the defendant prevails." The indorsement 
is made by putting a signature on the back of the writ, and is in practice usu- 
ally made by the attorney. The words, “from the office of A. B.,” are a good 
indorsement.” 

2794. On the receipt of the writ the ministerial officer is required to serve it 
according to its exigency, and make a return of it to the court, with a statement 
indorsed upon it, setting forth what he has done; this statement is also called 
the return. | | 

In the service of the writ the sheriff or marshal has the right, when resisted, 
to call the posse comitatus, that is, the aid of such individuals as will enable him 
to execute it according to its exigency and the commands of the law. But with 
respect to writs which issue, in the first instance, to arrest in civil suits, the 
sheriff is not bound to take the posse comitatus to assist him in the execution of 
them ; though he may, if he pleases, on forcible resistance to the execution of 
the process.“ Before the sheriff uses any force, however, he ought to make a 
demand, for force ought to-follow, not precede, the commands of the law. 

2795. The effect of the sheriff’s return is different when it regards himself 
and when it affects others. It is conclusive against him and he cannot gainsay 
it ;* and when it is in his favor, as a return to a fieri facias, setting forth a valid 
excuse for not having sold goods, such as that they were destroyed by fire, or 
that the proceedings were stayed by a judge’s ea or the like, it is primd 
facie evidence of the fact in his favor.” As between the parties to the suit, 
the return cannot be traversed, it being conclusive.’ If false, the sheriff is 
liable to an action for making a false return.” 

The sheriff is allowed to amend his return in certain cases, but never when 
manifest injustice will be done to either of the parties; and he may be com- 
pelled to make a sufficient return by attachment for contempt when he neglects 
or refuses to make it upon or after the return day. , 

2796. The usual processes to bring a party into court so that judgment may 
be rendered against him are, the summons, the capias, and the attachment. 

2797. In form, the summons is a writ commanding the sheriff to summon, 
that is, notify, the defendant, if within his jurisdiction, commonly called his 
bailiwick, to appear in court on a certain day to answer the charge of the 
plaintiff. It may be issued at any time during term time or in vacation, but 
it is usually tested, that is, dated, as of a day dane term, for it is presumed 
to have been issued by the immediate order of the court, as was probably the 
case in former times,” and it is made returnable on the first day of the next 
term, which, as has been observed, is the general return day ; aad the term to 
which the defendant is required to appear is called the appearance term. 

The act of notifying the defendant that a summons has been issued against 


n Scruton v. Deming, 36 N. H. 432. 

12 Wheeler v. Lynde, 1 All. Mass. 402. 

3 2 Inst. 193; 3 Inst. 161. 

4 Hustick v. Allen, Coxe, N. J. 168; Murrell v. Smith, 8 Dan. Ky. 462; Blue v. Com- 
monwealth, 2 J. J. Marsh. Ky. 26; Commonwealth v. Fuqua, 8 Litt. Ky. 41. 

3 Browning v. Harford, 7 Hill, N. Y. 120; Polley v. Lenox Iron Works, 4 All. Mass. 
329; Foster v. Dryfus, 16 Ind. 158; Kingsbury v. Buchanan, 11 Iowa, 387. 

% Wilson v. Hurst, 1 Pet. C. C. 441; Diller v. Roberts, 13 Serg. & R. Penn. 60; Bott v. 
Burnell, 11 Mass. 163; Whitaker v. Sumner, 7 Pick. Mass. 551; Lawrence v. Pond, 17 
Mass. 433; Reeves v. Reeves, 33 Mo. 28; Tullis v. Brawley, 8 Minn. 277; but see Owens 
v. Ranstead, 22 Fll. 161. 

1 Stenson v. Snow, 13 Me. 263. 

18 22 Viner, Abr. 42. 

® Considerable diversity appears to exist as to the date of writs; in some of the states 
they are tested, or dated, on the day they issue, whether the same be in term or vacation. 
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him is performed by reading the summons to him by the sheriff or his deputy, 
or by delivering him a copy of the writ; the former is called personal service 
of the writ, aad the latter a service by copy.” This service may be made at 
any time after the writ comes into the hands of the sheriff, and not later than 
the day fixed by statute, which may be the return day or a certain time before. 
The sheriff is bound in this, as in every other case, to use due diligence in the 
execution of his writ; if he knows that the defendant is within his territorial 
jurisdiction, and he neglects to serve the writ, and he returns that he could not 
nd the defendant he will be liable for all consequential damages. 

After having served the summons, it is his duty to return it to the court 
whence it issued, with what he has done. If the defendant has been served, 
he returns it “ served.” If, on the contrary, he has not been able to find him, 
his return is non est inventus, usually abbreviated “ N. E. I.,” that the defen- 
dant could not be found within his jurisdiction. 

When the return of non est inventus has been made, the plaintiff may issue a 
second summons, returnable at another term, which is called an alias summons; 
if this should also be returned non est inventus, a third may be issued, which is 
called a pluries summons; and if a fourth or fifth summons should be wanted, 
they are denominated respectively second pluries summons, third pluries sum- 
mons, and so on, numbering each future pluries in the order they are issued, until 
one has been served, and the proceedings go on as if the defendant had been 
summoned on the first writ.” 

In some of the states, if, after summons has been issued, the defendant re- 
moves into another county in the same state, a writ may be issued directed to 
the sheriff of the county to which the defendant has removed, commanding him 
to summon the defendant to appear in the court whence the summons has been 
issued ; this is culled a testatum summons, differing from the common summons 
only in stating the fact of such removal.” 

8. The capias, or more properly the capias ad respondendum, is a writ 
commanding the sheriff to take the body of the defendant and have him before 
the court to answer the charge of the plaintiff. It is called a capias ad respon- 
dendum, or a writ of arrest to answer, to distinguish it from the capias ad satis- 
faciendum, commonly abbreviated ca. sa., which is a writ of arrest to satisfy ; 
this last is issued only after judgment, and is the most astringent writ of ex- 
ecution. The capias ad respondendum may be issued in term time, or in vaca- 
tion, and, like a summons, it may be tested either during some day of the term, 
which is called the teste day, or at the time it is issued in vacation, as is pro- 
vided for by the statute of the state. Let us now inquire against whom it may 
be issued ; for what causes; how it is to be executed ; what is to be done after 
the arrest ; and as to the return of the writ. 

2799. When a proper cause of action exists, a capias may be issued in general 
against all persons; but there are many cases where it would be injurious to the 
public interest that certain persons should be arrested in a civil action, and 
although, in our free country, we have abolished all personal privileges, yet 


* Where the defendant has a usual place of residence in the jurisdiction, the service 
wy under the statutes of many of the states be made by leaving the summons or copy at 
such place of residence. Feasel v. Cooper, 15 La. Ann. 462; Miller v. Mills, 29 Il. 431; 
Sturgis v. Fay, 16 Ind. 429. 

21 3 Sharswood, Blackst. Comm. 283. 

* Walker, Intr. 516; 3 Sharswood, Blackst. Comm. 283. Under the practice stated in 
the text, where the defendant resides out of the county, it is usual to issue the festatum 
summons in the first instance to avoid the loss of a term. But in many of the states writs 
are directed to any sheriff and run throughout the state. Where the defendant resides out 
of the state, service is sometimes made under statute provisions by advertisement in a 
newspaper under an order of court. i 
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where the public good requires it, privileges will be allowed, not indeed to the 
individual, but to the situation in which he is found. These privileges are 
either general and absolute, or limited and qualified.” 

2800. Those who are absolutely exempted from arrest may be divided into the 
following classes : 

Ambassadors and their servants, when the debt or duty for which they are 
sued has been contracted by the latter since they entered into the service of such 
ambassador. l 

Bankrupts, who have been finally discharged, for any debt which might have 
been proved by the creditor under the bankrupt proceedings. 

Insolvent debtors, for any debt which was due or owing at the time of the 
insolvent’s discharge. 

Executors and administrators, when sued in their representative character.” 
Mae some states women are exempt from arrest for any debt contracted by 

em. 

280L The classes of persons who are erempted from arrest in civil cases, for 
a limited time, are the following: 

Members of congress. This privilege is not only that of the member, but 
also that of his constituents, and of the house of which he is a member; and 
every man is bound to know and take notice of this privilege.” The same 
privilege is extended to the members of the different state legislatures in their 
own state. The time during which this privilege exists includes all the session 
of congress, or in case of the members of the state legislatures, during the scssion 
of their body, and a reasonable time for going to and returning from the seat 
of government.” 

lectors; under the constitution and laws of the United States, or of any state, 
are protected from arrest for any civil cause, while in, the performance of their 
duty as such, and eundo, morando, et redeundo, that is, in going, staying at, or 
returning from an election. 

Militia men, while in the performance of military duty,” and sailors and 
soldiers in the service of the United States, or of the state, and ewndo, morando, 
et redeundo. 

All persons who, either necessarily or of right, are attending in any court or 
forum of justice, whether as judge, attorney, juror, party interested, or witness, 
and ewndo, morando, et redeundo. 

2802. A capias can be issued only in cases where the plaintiff is entitled to 
bail, and cannot, as a summons, be issued of course where the plaintiff has a 


% A distinction is to be made between persons against whom a capias cannot issue and 
those against whom it cannot be served. In some of the states a capias is joined with a 
summons or attachment, but no arrest is made except by special direction. As a general 
rule it may be stated that a capias issued against persons absolutely exempt from arrest, or 
against a corporation which it is physically impossible to arrest, is bad, and will be abated. 
But a capias issued against persons having only limited privileges which they may waive 
is not void. An arrest under it will be a trespass and illegal, but it may be served without 
arrest if such provision is made by statute, and the effect of such service is governed by 
other rules. | 

* But see Fitzsimmons v. Salomon, 2 Binn. Penn. 440. 

$ Hatheway v. Jones, 20 Ark. 109. In some of the states the defendant cannot be ar- 
rested for debt, unless there is strong presumption of fraud first established, for any con- 
tract the defendant may have entered into. 

* Jefferson, Man. 33; Comyn, Dig. Parliament, D, 17. 

T Story, Const. 33 856 to 862. 
io This privilege does not extend out of the state. Manchester v. Manchester, 6 R. I. 

2 Hammerskold v. Rose, 7 Jones, No. C. 629; Henegar v. Spangler, 29 Ga. 217; Wood 
v. Neale, 5 Gray, Mass. 538; see Page v. Randall, 6 Cal. 32. 
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cause of action. This is regulated by the local laws; in some of the states a 
defendant may be held to bail in all cases of debt; in others he can be held to 
bail only where a primd facie case of concealment of property is made to ap- 
pear. Generally he may be arrested for his torts, either upon an affidavit of 
the cause of action being previously made, or upon its being made to appear 
after the arrest; in this latter case the arrest is made at the risk of the plaintiff. 
And if a defendant be arrested, and upon an investigation it ghee ward appear 
that the arrest has béen improperly made, either the writ will be quashed, that 
is, annulled, or the defendant will be discharged on common bail, that is, by 
entering an appearance. ‘This common bail is a formal entry of fictitious sure- 
ties in the proper office of the court. It is in the same form as special bail, but 
differs from it in this, that the sureties are fictitious persons, as, John Doe and 
Richard Roe.” 

2803. The service of this writ is made by arresting the defendant ; by arrest 
is meant the detention of the defendant by the officer who is required to execute 
_ the writ, so that he has the defendant in his powerand the latter submits to him. 
To constitute an arrest it is usual to seize or touch the person of the defendant, 
and that is certainly the safest mode to pursue," yet it has been held that no 
manual touching of the body or force is requisite when the defendant is within 
the power of the officer and submits to his authority ;* as, if the bailiff come 
into the room and tell the defendant he arrests him and locks the door.* But 
an arrest cannot be made by words only. 

Once in the power of the officer, if the defendant escape, he may be retaken, 
and for this purpose the officer is justified in breaking not only an inner, but an 
outer door. Before his arrest the officer cannot break an outer door in order to 
effect it ;“ after his arrest and escape he may break such a door, not, however, 
until a demand has been made to open it; for the law, ever anxious to pre- 
serve the peace, will permit no violence unless it is impossible to avoid it. But 
this privilege of protecting the outer inlet from being broken in a civil case is 
limited to the house of the defendant alone, and will not screen the house of 
another where the defendant, with the owner’s consent, flies for protection from 


a civil process.” 

2804. When the defendant has been arrested and he is in custody, he must 
put in bail or be imprisoned. This leads us to consider the nature and kinds 
of bail. 

2805. We have seen that common bail consists in the formal entry on the 
record of fictitious names in order to enter an appearance. The object of the 
arrest being to compel an appearance, the defendant is required upon his arrest 
either to go to prison or to give a bail bond to the sheriff conditioned that he 
will appear; this the sheriff is authorized, or indeed required, to take with suf- 
ficient sureties ; this species of bail is called bail below, or bail to the sheriff. If 
the defendant do not appear according to the condition of the bond, the plain- 
tiff is entitled to rule the sheriff to bring the body into court, or to ake an 
assignment of the bail bond and sue the defendant and his sureties upon that 
instrument. 


% Stephen, Pl. 56, 7; Graham, Pract. 155; Highmore, Rail, 18. 

3 3 Sharswood, Blackst. Comm. 288; Huntingdon v. Blaisdell, 8 N. H. 318. It is an 
arrest if the officer lay his hands on a person with the intention of arresting him, though 
he do not succeed in stopping and holding him. Whitehead v. Keyes, 3 Al Mass. 495. 

3: Gold v. Bissell, 1 Wend. N. Y. 215; Courtoy v. Dozier, 20 Ga. 369. 

s Williams v. Jones, Cas. temp. Hardw. 01; 4 Bos. & P. 211; Buller, Nisi. P. 82; 
Strout v. Gooch, 8 Me. 127. 

* F. Moore, 917, p. 668; Cooke’s Case, W. Jones, 429. 

5 Semayne’s Case, 5 Coke, 98. See Still v. Wilson, Wright, Ohio, 505. 
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On failure to give a sufficient bail bond, the sheriff may commit the defend- 
ant to prison. 

2806. By special bail is understood a izance entered in the case, in 
which the defendant and his sureties become bound in double the amount of 
the claim, with a condition that if the plaintiff shall recover in the suit, the de- 
fendant shall either pay the judgment and costs, or surrender himself to the 
sheriff, or that his sureties will do it for him. This is entering bail to the 
action, and is equivalent to an appearance. It is called special because it par- 
ticularly states what the sureties are bound to do, and it is called bad above to 
distinguish it from bail below, or bail to the sheriff. 

After special bail has been entered, the plaintiff may object to their sufficiency, 
when the sureties are required to justify, that is, show that they are of pecuni- 
ary ability to pay the plaintiff’s demand. 

2807. The meaning of the word bail is to deliver, and the defendant is pre- 
sumed to have been delivered into the custody of the sureties. If the sureties 
become dissatisfied, they may obtain a certificate from the clerk or prothonotary 
of the court that they became bail for the defendant, which certificate, called a 
bail piece, when formally made under the seal of the court, is evidence of that 
fact, and authorizes the securities, also called the bail, to arrest the defendant 
and commit him to prison in discharge of their obligation or recognizance, and 
entitles them to have an exoneratur, or an entry made on the record that the 
defendant has been so surrendered or committed to prison, which, when law- 
fully made, discharges them. | 

2808. The return of the capias must be made according to the facts; if the 
writ has been served, the defendant has been arrested, the return is simply cepi 
corpus ; if the defendant has been discharged on bail, cept corpus and bail bond, 
or C. C. B. B. If the defendant could not be found, non est inventus, and if 
found and he is sick, cepi corpus et languidus,” and if he has been rescued, the 
sheriff may return that fact. 

2809. An attachment, as a civil proceeding, is a writ issued by a court of 
competent jurisdiction, commanding the sheriff or other proper officer, to seize 
any property, credit, or right belonging to the defendant, in whose hands soever 
the same may be found, to satisfy the demand which the plaintiff has against 


This writ always issues before judgment, and its object is to compel an ap- 
pearance of the defendant; in this respect it differs from an execution, and it is 
unlike it in another respect, that the property attached cannot be sold without 
another process. 

In some of the states this process can be issued only against absconding 
debtors, or those who conceal themselves, so that a summons or capias cannot 
reach them ;% in others it is issued in the first instance, so that the property at- 
tached may respond to the exigency of the writ, and satisfy the judgment. 


= See, for a form of this return, 3 Chitty, Gen. Pr. 249, n. 

* Ross v. Clark, 32 Mo. 296. In Iowa against non-residents. Wiltse v. Stearns, 13 Iowa, 
282. The plaintiff is generally in these states required to give a bond to pay all damages 
arising from the attachment if he does not maintain his action. 

In New York, by virtue of the new code of procedure, a summons may be issued against 
a non-resident, which is to be served by a publication in the public newspapers, and by 
marag a copy of it, directed to the defendant’s place of residence, when known. It issues 
only when it is made to appear that the defendant is a resident of the state or has property 
therein. The defendant may come in and make defence at any time before judgment; and 
if, after judgment, he satisfies the court he had no notice before judgment, he may make 
a defence at any time within one year after notice of the judgment, or within seven years 
after its rendition. 

* In Minnesota in all actions for the “ recovery of money.” Minn. Comp. St. 8 142, 144; 
Morrison v. Lovejoy, 6 Minn. 183. 
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When the property attached is a chose in action a new party is introduced ; 
the person who is indebted is called the garnishee, who is so denominated be- 
cause he has notice of theattachment. From the time the garnishee has notice 
of the attachment he is bound to keep the property in his hands, to answer the 
plaintiff’s claim, until the attachment is dissolved, or he is otherwise discharged.” 

2810. The attachments assume different forms, according to the provisions of 
the laws of the different states. In Pennsylvania there are two kinds of attach- 
ments, namely, the foreign, which is a proceeding by a creditor against the prop- 
erty of his debtor, when the latter is out of the jurisdiction of the state, and is 
not an inhabitant of the same. The object of this process is in the first in- 
stance to compel an appearance by the debtor, though his property thus attached 
may be made gentually Hable for the plaintiff’s claim. This attachment is for 
the sole benefit of the plaintiff. The other form is the domestic attachment, 
which may be issued against any debtor being an inhabitant of the common- 
wealth when he has absconded from the place of his usual abode. Under this 
proceeding the goods attached are to be divided among the creditors of the de- 
fendant pro rata. | 

2811. By the code of practice of Louisiana an attachment in the hands of 
third persons is declared to be a mandate which a creditor obtains from a com- 
petent officer, commanding the seizure of any property, credit, or right belong- 
ing to his debtor, in whatever hands it may be found, to satisfy the demand 
which he intends to bring against him. A creditor may obtain such attachment 
of the property of his debtor in the following cases: 

When such debtor is about leaving permanently the state, without there 
being a possibility, in the ordinary course of judicial proceedings, of obtaining 
any judgment against him previous to his departure, or even when such debtor 
has already left the state never again to return. 

When such debtor resides out of the state. 

When he conceals himself to avoid being cited and forced to answer to the 
suit intended to be brought against him.” 

2812. By the local laws of some of the New England states, particularly of 
the states of Massachusetts, New Hampshire, and Maine, personal property and 
real estate may be attached upon original process to respond to the exigency of 
the writ and satisfy the judgment.“ In such case it isa common practice for 


® The garnishee process arises from the custom of London, and is known in New Eng- 
land as the trustee process. It may be used against a resident or non-resident defendant. 
The attaching plaintiff acquires no greater rights against the garnishee than the defendant 
had. But one who holds personal property conveyed to him in fraud of creditors, he being 
a party to the fraud, has been held as trustee. Blodgett v. Chaplin, 48 Me. 322. This de- 
cision is somewhat at variance with the general current of authorities, which hold that the 
demand must be a clear legal demand for which the defendant might maintain an action 
at oo against the garnishee. Baltimore R. R. v. Wheeler, 18 Md. 372; Burton v. Warren, 
11 Iowa, 166. 

The liability of the garnishee is established by his answer under oath or by other proof. 
In some states his answers to interrogatories are conclusive. Chase v. North, 4 Minn. 381; 
Meeker v. Sanders, 6 Iowa, 61. Executors may be garnisheed for legacies. Lorenz r. 
King, 38 Penn. St. 93, but not for debts due from the testator, nor can persons deriving their 
authority from the law and obliged to execute it according to the law. Taylor v. Gillean, 
23 Tex. 308. Service of process on the garnishee is a valid attachment of the property in 
his hands, and constitutes a lien on it until properly dissolved. It continues in general 
until judgment, and after judgment against the defendant, satisfaction can be made out 
of the property so attached. Such satisfaction is a defence to any future action of the 
defendant against the garnishee. Webster v. Lowell, 2 All. Mass. 123; Gunn v. Howell, 
35 Ala. N. 8. 144. 

i A Code, art. 239, 240. See Harris v. Dennie, 3 Pet. 292; Blanchard v. Cole, 8 La. 
53. 
“| The process of attachment at common law was only to compel the appearance of the 
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the officer to bail the goods attached to some person, who is usually a friend to 
the debtor, upon an express or implied agreement on his part to have them 
forthcoming on demand, of in time to respond to the judgment when the ex- 
ecution thereon shall be issued. 

2813. In most of the states where the writ of attachment to compel an a 
pearance is in use, the defendant may at any time before judgment dissolve the 
attachment by entering special bail to the action; in which case the property 
attached is released from the operation of the writ, and the suit goes on as if a 
capias had been issued and special bail had been entered.“ 

2814. The object of all the writs issued in commencing an action is to com- 
pel the appearance of the defendant. At the same time the plaintiff also ap- 
pears, and then the pleadings commence.“ 

In former times in England, from which country we have derived so much 
of our law, the parties actually appeared in court in term time, on the return 
day of the writ, for all the pleadings and proceedings took place in court in 
term, and never in vacation. This appearance in court was either by the de- 
fendant himself, or by his attorney, but always in open court. 

The parties being both in court personally, or represented by their attorneys, 
then made their several allegations before the + and the court received 
information as to the nature of the plaintiff’s claim and the defendant’s defence, 
which was then called the loquela, and these allegations, on either side, have 
since acquired the denomination of pleading or pleadings. 

In modern practice the appearance of the parties is no longer by actual pres- 
ence in court, either by themselves or their attorneys; but still such an appear- . 
ance is supposed, and exists in contemplation of law. When the defendant has 
not been arrested, an appearance is effected on the part of the defendant by 
making certain formal entries in the proper office of the court, expressing his 
appearance, as by the attorney’s writing his name on the margin of the docket 
opposite that of the defendant. When the defendant has been arrested under a 
capias, the entry of special bail to the action is considered an appearance.” No 


defendant, and when he had appeared the attachment was dissolved. There was no lien 
on the goods to secure the debt. But the attachment in New England is now for the sole 
purpose of securing the payment of the debt. The defendant, having been served with 
process, may appear or not; if he does not, he is defaulted. But the attachment consti- 
tutes a lien on the goods for the payment of the claim sued on, which may be enforced by 
execution. 

“2 Story, Bailm. 3124. The person receiving the goods is known as the receiptor, and 
his ession is regarded as the possession of the officer, and does not discharge the lien 
of the attachment. In many states, the defendant may retain the property upon executing 
a bond that the property shall be “ forthcoming” when called for. In this case also the 
lien of the attachment still continues. Bill v. Western River Co., 3 Metc. Ky. 558; Rut- 
ledge v. Corbin, 10 Ohio, St. 478; Paul v. Arnold, 12 Ind. 197; Hyman v. Seaman, 33 
Miss. 185; contra Austin v. Burgett, 10 Iowa, 302. 

* A bond to dissolve an attachment under this provision discharges the lien on the prop- 
erty. Schuyler v. Sylvester, 4 Dutch. N. J. 487. 

4 At common law if the defendant did not appear, the plaintiff could procecd no fur- 
ther in the action, as in criminal cases no trial could be had if the prisoner refused to 
plead. He might resort to successive attachments or arrests until he overcame the de- 
fendant’s contumacy, but he could not get judgment without an appearance. By statute 
5 Geo. II, c. 27, if the defendant fails to appear, the plaintiff upon affidavit of ser- 
vice of process may enter a common appearance and proceed with the trial. An ap- 
pearance may be general or special. A special appearance is made for certain special 
purposes, as for the purpose of pleading to the jurisdiction, misnomer, want of service of 

rocess, or in abatement generally. A general appearance is a waiver of such objections. 
awrence v. Bassett, 5 All. Mass. 140; Brady v. Richardson, 18 Ind. 1; Lowe v. String- 
ham, 14 Wisc. 222; Frink v. Whicher, 4 Greene, Iowa, 382; Payne v. Farmers’ Bank, 29 
Conn. 415; Abbott v. Semple, 25 Ill. 107; Schenley v. Commonwealth, 36 Penn. &t. 29. 
Filing an answer is an appearance. Hayes v. Shattuck, 21 Cal. 51; or moving fora 
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formality is requisite on the part of the plaintiff to express his appearance ; 
upon the appearance of the defendant, as above described, both parties are con- 
sidered as in court. ? 

All persons may appear in person, and there are some classes who cannot 
appear by attorney, but must appear in person. These are persons who are not 
sui juris, and therefore have no capacity to appoint an attorney ; as, infants, who 
must appear personally or by guardian ; married women, when sued alone, must 
appear in person, when ued with their husbands, the husband appoints the at- 
torney for both ; and idiots, who having no capacity to appoint an attorney must 
appear in person, unless they have been placed under the care of a committee ; 
in this last case, the committee may appear for the idiot. 

When the defendant appears by attorney, there ought regularly, and there is 
always supposed to be, a warrant in writing executed by the defendant for that 

u : 
. The neglect to enter an appearance within four days after the return day, 
which time is called the quarto die post, will entitle the plaintiff to take a judg- 
ment for want of an appearance, unless the rules or the practice of the court 
have provided some other course. 


continuance; Stockdale v. Buckingham, 11 Iowa, 45; filing a demurrer; Knight v. Low, 
15 Ind. 374; making a motion in the cause; Tallman v. McCarty, 11 Wisc. 401; but there 
must be some entry of record; Scott v. Hull, 14 Ind. 136. 

“ See before, 2424. ve 
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. General nature of pleadings. 

. The regular pleadings. 

. The irregular pleadings. 

. The declaration. 

. The general requisites of a declaration. 
. The declaration must correspond with the writ. 
. The statement of all the essential facts. 
. The certainty and truth required. 

. Certainty as to parties. 

. Certainty as to time. 

. Certainty as to place. 

2827. 
. The form and parts of a declaration. 

. The title of the court and the term. 

. The venue. 

. The commencement of the declaration. 

. The statement of the cause of action. 

, Statement of the cause of action in assumpsit. 
. Special counts in assumpsit. 

. The inducement. 

. The consideration. 

. The statement of the contract. 

. Averments. 

. General and particular averments. 

. Material and immaterial averments. 

. The form of averments. 

. Averments, when required. 

. Averment of performance. 

. Averment of notice. 

. Averment of a request. 

. The breach of the contract. 

. The damages. 

. The common counts. 

. The indebitatus assumpeit. 

. The quantum meruit. 

. The quantum valebant. 

. The account stated. 

. Breach of the common counts. 

. Money lent. 

. Money paid.. 

2860. 
2861-2869. 
2862-2868. 

2864. 

2865. 

2867. 


Certainty as to the subject matter. 


Money had and received. 
The statement of the cause of action in debt. 
Form of the statement. 
In debt on a simple contract. 
In debt on a specialty. 
In debt on a record. 
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2868. In debt on a statute. 

2869. The breach. 

2870. The statement of the cause of action in covenant. 

2871-2876. The statement of the cause of action in actions ex delicto. 
2872. Statement of the thing or matter affected. 


. Statement of the plaintiff’s right. 
. Statement of the injury. 
. Statement of the damages. 
. Of several counts in one declaration. 
. Reason for having several counts. 
. When several counts may be joined. 
. In assumpsit. 
. In debt and covenant. 
. In actions for torts. 
. The form of the counts. 
2883. 
2884-2887. 


The effect of several counts. 
The conclusion of the declaration. 


2885. 
2886. 
2887. 
2888, 
2890. 


In what case damages should be laid. 
Amount of damages to be claimed. 
The form of the conclusion. 

The profert and pledges. 

Concluding remarks. 


2815. The parties being both in court, the next step to be wken is to plead. 
By pleading is meant the statement, in a logical and legal form, of the facts 
which constitute the plaintiff’s cause of action, or the defendant’s ground of de- 
fence; it is the formal mode of alleging that on record which would be the 
support or the defence of the party in evidence. In a general sense, it is what 
either party to a suit at law alleges for himself in a court, with respect to the 
subject matter of the cause, and the mode in which it is carried on, including 
the demand which is made by the plaintiff; but in strictness it is no more than 
setting forth those facts or arguments which show the justice or legal sufficiency 
of the plaintiff’s demand, and the defendant’s defence, without including the 
statement of the demand itself, which is contained in the declaration or count.! 

Formerly, these pleadings were delivered orally or in open court, but now 
they are drawn up in writing, and the attorneys of the opposite parties mutually 
deliver them to each other out of court, or file them in the proper office of the 
court. 

The science of pleading was designed to render the facts of each party’s case 
plain and intelligible, and to bring the matter in dispute between them to judg- 
ment.? It is, as has been well observed, admirably calculated for analyzing a 
cause, and extracting, like the roots of an equation, the true points in dispute, 
and referring them with simplicity to the court and jury.® 

2816. The parts of pleading have been classified under two heads, the reg- 
ular, or those which occur in the ordinary course of an action, and the irregular, 
or collateral, being those which are occasioned by mistakes in the pleadings on 
either side. 

2817. The regular pleadings are the declaration or count, which is a narrative 
of the plaintiff’s cause of action ;* the plea, which is an answer to the declar- 


1 Bacon, Abr. Pleas and Pleading. * Stephen, PI. 1. 

31 Hale, Com. Law, 301, n. In this and the following chapters, the reader is to bear in 
mind the changes which have taken place and are still going on in the rules of pleading. 
The most important changes are noticed in the note at the end of chapter 8. 

t In the states which have adopted the New York code the first pleading is called the 
complaint or petition, the second, the answer. 
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ation, and states the ground of the defendant’s defence; it is either to the 
jurisdiction of the court or suspending the action, as in the case of a parol 
demurrer, or in abatement, or in bar to the action, or in replevin, an avowry, 
and cognizance; the py sauteed which is an answer to some matters alleged in 
the plea, and in case of an evasive plea, a new assignment, or in replevin, the 
plea in bar to the avowry and cognizance; the rejoinder, or in replevin, the 
replication to the plea in bar; the sur-rejoinder, which in replevin is the re- 
Joinder ; the rebutter; the sur-rebutter; and pleas puis darrein continuance, 
when the matter of defence arises pending the suit. 

2818. The irregular or collateral; parts of pleading are: the demurrer to an 
part of the pleadings above mentioned, demurrer to evidence given at the trial, 
bills of exceptions, pleas in scire facias, and pleas in error.’ 

2819. The parties being in court, the next step taken in the cause is to as- 
certain by the pléadings of record what is the cause of their dispute. The nat- 
ural course is for the plaintiff to state the ground of his complaint; this is done 
by his declaration. 

A declaration, anciently called a tale, and now known by the name of nar- 
ratio, or usually abbreviated narr. or count, is a specification in a methodical 
and legal form of the circumstances which constitute the plaintiff’s cause of 
action.” Though declaration be the general term, yet in real actions it is more 
properly called a count.’ But this word count has still another meaning. It is 
derived from the French word conte, which signifies a narrative or tale, and 
though used in the old books as synonymous with declaration, yet this distinc- 
tion must be now observed: when the plaintiff’s complaint embraces only a 
single cause of action and he makes only one statement of it, that statement is 
called, indifferently, a declaration or count, though the former is the more 
usual term; but when the suit embraces two or more causes of action, (each of 
which of course requires a different statement,) or when the plaintiff makes two 
or more different statements of one and the same cause of action, each several 
statement is called a count, and all collectively a declaration. 

The declaration in an action at law answers to the bill in chancery, the libel 
of the civilians, and the allegation of the ecclesiastical courts. It may be con- 
sidered with regard to those general requisites or qualities which govern the. 
whole declaration, to its form, particular parts and requisites. 

2820. The general requisites of a declaration are that it must correspond 
with the writ, that it state all the principal facts, and that it be certain and 
true. 

2821, The first general requisite of a declaration is that it must correspond 
with the process, first, as to the names of the parties to the action ;° second, with 

yard to the number of parties, for if a writ is issued in the name of one plain- 
tiff and the declaration is in the names of several, it will be irregular;* third, 
when the plaintiff sues in one character, for example, as executor, he cannot 
declare generally, though if he merely styles himself executor without stating 
that he sues as executor, he may do so, because in this last case the demand is 
still the same ;" fourth, as to the cause of action; for example, if the cause of 


® Viner, Abr. Pleas and Pleadings, C. 

6 1 Chitty, Pl. 248; Bacon, Abr. Pleas, B; Comyn, Dig. Pleader, ©, 7; Stephen, Pl. 36; 
Coke, Litt. 17, a; 3 Blackstone, Comm. 293; Gould, Pl. c. 4, 2 1. 

1 Stephen, Pl. 36. 

8 Fitch v. Heise, Cheves, So. C. 185. But where the process describes the defendant 
under a wrong name and he appears in his right one, he may be declared against by the 
latter. Willard v. Missani, 1 Cow N. Y. 37; Donnelly v. Foote, 19 Wend. N. Y. 148. + 

* Rogers v. Jenkins, 1 Bos. & P. 383. 

» Rogers v. Jenkins, 1 Bos. & P. 883, note 2 

11 


2822-2824 THE DECLARATION. 


action in the writ be debt and in the declaration be assumpsit, or vice verad, the 
variation will be fatal, even after verdict.” 

But in general, the variance between the writ and declaration can be taken 
advantage of only by plea in abatement or by special demurrer.” 

2822. The second general requisite of the declaration is that it shall contain 
a statement of all the facts necessary in point of law to sustain the action, and no 
more ; for the plaintiff can recover only secundum allegata et probata, the alle- 
ae and the proof must be the same; he can, therefore, prove no material 

which the declaration does not allege. 

The declaration must show a title, or right of action, in the plaintiff at the 
time of bringing the suit; if it fail in this, it is insufficient to warrant a judg- 
ment in the plaintiff’s favor, for no subsequent allegation will entitle him to 
recover. He must recover upon the grounds on which he places his claim in 
the declaration, or not at all." i 

If the declaration shows that the plaintiff had no cause of action when the 
suit was commenced, as, if he declare upon a promissory note which was not 
. then due, he cannot recover; for the plaintiff cannot recover for any matter ac- 
cruing after the commencement of the suit except interest on demands carryin 
ae that being recoverable up to the time of judgment under the name o 

mages. 

very thing connected with the gist of the action, or that without which it 
cannot be supported ; all averments of any material facts; all conditions prece- 
dent, when the right of recovery depends upon them; and a request, when one 
is required to support the action, must be stated in the declaration.” 

2823. The circumstances must be stated with certainty and truth. The cer- 
tainty necessary in a declaration is to a certain intent in general, which should 
pervade the whole declaration, and is particularly required in setting forth the 
parties, the time, the place, and the subject matter. 

2824. It must be stated with certainty who are the parties to the cause, and 
therefore a declaration by or against “ A. B and Company,” not being a corpor- 
ation, is insufficient.” 


n Stamps v. Graves, 4 Hawks, No. C. 102. 

n Sargent v. Haynes, 2 Hill, So. C. 585; Haney v. Townsend, 1 M’Cord, So. C. 206; 
Young v. Grey. 1 id. 211. It is held in Alabama that where such a variance is not noticed 
in the pleading, the court may grant a new trial, but cannot order a nonsuit or discontinu- 
ance. Palmer v. Lesne, 8 Ala. N. 8. 741. 

B Coke, Litt. 303, a. “ Bacon, Abr. Pleas, B, 1. 

1 A declaration is good if it contains all that is necessary for the plaintiff to prove 
under a plea of the general issue, in order to entitle him to recover. Beardsley v. South- 
mayd, 2 Green, N. J. 534. All material facts are to be stated, but facts which are merely 
evidence are not to be stated. State v. Leonard, 6 Blackf. Ind. 163. a 

Where a foreign law is relied on to support an action it must be pleaded in the declara- 
tion, and so much of it as is material set out. Palfrey v. Portland R. R., 4 All. Mass. 55; 
Blecht v. Harris, 4 Minn. 504; Carey v. Cincinnati R. R., 5 Iowa, 357. 

16 Comyn, Dig. Pleader, C, 18. Revis v. Lamme, 3 Mo. 207; Burns v. Hall, 2 Penn. 984. 
There is of course no difficulty in stating the plaintiff’s name exactly, and his name must 
be used without regard to any assumed partnership or corporation name under which he 
carries on business. Walthormfechtel v. Dobyns, 32 Mo. 310. So proceedings in the name 
of “the estate of” are improper. Estate of Columbus v. Monti, 6 Minn. 568. In actions 
at law the legal party in interest must be plaintiff or defendant, without regard to equit- 
able interests, subject of course to statutes requiring the suit to be in the name of the real 
party in interest. Marsh v. Astoria Lodge, 27 [ll. 421. 

here the defendants have entered into contracts under an assumed business name, it 
is often a matter of difficulty to ascertain their names, and the statutes by some of the 
states provide that a partnership or association may be sued in the name of the firm or 
association, the names of the members being supplied when discovered. So if the de- 
fendant’s full name is not known, he may be partially described, a sufficient description 
being given for the purpose of deatikcation z 
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2825. In personal actions, the declaration must in general state a time when 
every material or traversable fact happened, and when a venue is required, time 
must also be mentioned.” But unless time constitute a material part of the con- 
tract declared upon, as where the date of a written contract or record is averred, 
or, in ejectment, in which the demise must be stated to have been made after 
the title of the lessor of the plaintiff and his right of entry accrued, the precise 
time is not in general material. In these cases, therefore, the pleader may as- 
sign any time he pleases to any given fact, and prove another, for time is then 
not traversable. This option is, however, subject to certain restrictions. 

If the pleader does not wish to be held to prove strictly the time laid in his 
declaration, he should lay it under a videlicet. The office of the videlicet is to 
show that the party does not mean to prove the precise time, or, in transitory 
action, the precise place; this is done by putting the words “to wit,” or “ that 
is to say ;” for example, “ And the said C D, afterward, to wit, on the day 
of 1851,” ete. 

He should not lay a time intrinsically impossible, or inconsistent with the 
fact to which it relates; for a time so laid would in general be ground of de- 
murrer ; but when such a time is laid to a fact not traversable, though the state- 
ment of time be impossible or inconsistent, it will do no harm, upon the principle 
that utile per inutile non vitiatur. 

There are instances where time forms a material point in the merits of the 
cause; and in these cases, if a traverse be taken, the time laid is of the substance 
of the issue, and must be strictly proved, and its being laid under a videlicit 
makes no difference. In cases of usury, time is of material importance, because 
upon that depends whether it exists or not; thus where the declaration stated a 
usurious contract, made on the 21st day of December, 1774, for giving the day 
of payment of a certain sum to the 23d day of December, 1776, and the proof 
was that the contract was made the 23d day of December, 1774, giving the day 
of payment for two years, it was held that the verdict must be for the defendant.” 

The third particular in which certainty in pleading is required is that 
of place. The consideration of this subject will be postponed till we come to 
treat of the venue, when discussing the several parts of a declaration.” 

2827. The next general particular which must be stated with certainty is the 
subject matter of the suit, and it embraces all the material facts which constitute 
the cause of action. This comprehends, according to the nature of the case, the 
contract declared upon, and the breach of it; or the wrong complained of, and 
its injurious consequences; or the property sought to be recovered, or in respect 
to which the alleged damages and injury have been done. But the requisite 
certainty relates only to the manner in which these particulars ought to be 
stated. When the facts necessary to be stated are known, they can be easily 
laid with certainty, which consists merely in alleging them so distinctly and 
explicitly as to exclude all ambiguity. It is not easy to say what degree of 
certainty is requisite in setting out the subject matter.” This will be more 
fally derd in the sequel. 


11 The King v. Holland, 5 Term, 620; Stephen, Pl. 311, 312. 

% Carlisle v. Trears, Cowp. 671; Gould, BI. c. 8, 266; Stephen, Pl. 313. If a material 
allegation is laid under a videlicet, it must be proved exactly as laid. Ladue v. Ladue, 16 
Vt. 189. 

In an action under statutes against a railroad for injury to cattle, the place where the 
accident occurred must be stated. Quick v. Hannibal R. R., 31 Mo. 399. So in an action 
for causing death, it is a necessary averment that the railroad was used in the state and 
county where the death took place. Chicago R. R. v. Morris, 26 Ill, 400; see Indianapolis 
E. R. v. Moore, 16 Ind. 43. 7 

æ 1 Chitty, Pl. 260, 261; Stephen, Pl. 342. -- 
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2828. The several parts of a declaration are: the title of the court and term, 
the venue, the commencement, the statement of the cause of action, the several 
counts, the conclusion, and the profert and pledges. 

2829. It must appear by the declaration in what court it has been filed ; 
this is done by simply heading the declaration with the name of the court, as, 
“In the Supreme Court for the Eastern District of Pennsylvania.” 

The pleadings, it will be remembered, were formerly ore tenus, and the title 
of the term with reference to the ancient proceeding is to be considered as a 
statement or memorandum of the time when the plaintiff comes into court and 
alleges his cause of complaint; and as this could only be in term time, when the 
defendant was in court, consequently the declaration must be entitled in term.” 

2830. The venue is the place from which the jury are to come who are to try 
the issue.” The statement of the venue follows in the margin, after the title 
of the declaration. 

According to the former constitution of trial by jury, the particularity of 
Ee was rendered absolutely essential in all issues which were to be decided 

y a jury, because the jury consisted of witnesses or of persons who were in 
some measure cognizant of their own knowledge of the matter in dispute. 
They were of course generally to be summoned from the particular place or 
neighborhood where the fact happened ;* and in order to know into what 
county the venire facias, or writ which commanded the sheriff to summon the 
jurors, should be directed, and to enable the sheriff to execute the writ, it was 
required that the issue, and, therefore, the pleadings out of which it arose, 
should show particularly what that place or neighborhood was.“ This place 
was called the venue or visne, from vicinetum, or neighborhood, and the state- 
ment in the pleadings obtained the same name; and to allege a place was said 
to lay the venue. ioe then the practice to summon the jurors from the im- 
mediate neighborhood where the facts to be tried arose, and, therefore, the 
venue was laid in the parish, town, or hamlet, as well as the county. But 
when the jurors were taken from the body of the county, and they were no 
longer witnesses, it was sufficient to lay the venue in the county. 

In the subsequent pleadings, the plea, the replication, and so forth, the venue 
must be laid to each affirmative traversable allegation, as in the declaration, 
according to the principles already stated, until issue joined. 

Another rule relating to the venue is that it must be laid truly. Formerly 
the venue was of course laid where the facts arose, and it was for this reason 
that written contracts bore date at a certain place.” But when, in consequence 
of the changes in the constitution of juries, the reason ceased to operate, the 
courts began to distinguish between cases in which the truth of the venue was 
material and those in which it was not so. A difference was now perceived 

between local and transitory actions, the nature of which has already been ex- 
` plained.” 

j In local actions the plaintiff must lay the venue in the action truly ; in a 
transitory one he may lay it in any county that he pleases.” 


2 It is not absolutely essential that the declaration should be entitled of any particular 
term. Evans v. Bridges, 13 Ala. 348. 

2 Gould, Pl. c. 8, 3102; Stephen, Pl. 398; Archbold, Civ. Pl. 86. 

® Harg. Co. Litt. 125, a, n. hy 

4 Fabrigas v. Mustyn, Cowp. 176,7; 2 H. Blackst. 161. 

3 Gilbert, Civ. Act. 84. * Before, 2648, 2649. 

n In England at common law the cause of action arose in transitory actions upon the 
vaintiff’s suing out his writ, and of course within the county in which he sued it out. 
‘his rule was adopted in this country, and the plaintiff might lay his venue and bring his 
writ in any county. This caused vexation to the defendant, as he was often sued in remote 
counties. The jurisdiction of the court man a measure, dependent on the venue. But 
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283L The commencement of the declaration is that part which follows the 
venue in the margin and precedes the circumstantial statement of the cause of 
action. It contains a statement, first, of the names of the parties to the suit, 
and if they sue or are sued in another right, or in a political capacity, for ex- 
ample, as executors, assignees, and the like, the character of right in which they 
sue must be stated ; second, of the mode in which the defondant was brought 
into court; as, “C D was attached or summoned,” as the case may be; third. a 
brief recital of the form of action to be proceeded in. The following is the 
formula in assumpsit in such cases: “C D was summoned [or attached, when 
the defendant has been holden to bail] to answer A B of a plea of trespass on 
the case upon promises,” etc. Of course the form must vary with the different 
forms of actions. 

2832. Certainty in the statement of the cause of action is of the utmost import- 
ance; but this statement necessarily varies, according to the circumstances of 
each particular case and the form of action. These will be briefly and separately 
considered. 

2833. The statement of the cause of action in assumpsit is either special or 

neral. 

P2834. The rules to be observed in the structure of special counts may be re- 
duced to six: those which relate to the inducement; to the consideration of the 
contract ; to the contract itself; to the requisite averments; to the breach; and 
to the damages. 

2835. Inducement is the statement of matter which is introductory to the 
principal subject of the declaration, and which is necessary to explain or elucidate 
it; such matter as is not introductory nor a ante to elucidate the substance or 
gist of the action, nor is collaterally applicable to it, is not inducement, but sur- 
plusage. The inducement is in the nature of a preamble, and is useful in 
making intelligible the statement of the facts in the declaration; for example, 
on a contract to pay money upon a consideration of forbearance, the declaration 
begins by stating the debt forborne, and the proceedings that were stayed.” 
The allegations in an inducement, when material, must be proved; when im- 
material, they may be rejected as surplusage. 

2836. It is generally necessary to state upon what consideration the contract 
upon which the action is brought is founded, unless it be on a contract which is 
presumed by the law to be founded on a valuable consideration, as upon a bill 
of exchange or a promissory note; but in other simple contracts the considera- 
tion must be stated, whatever may be the form of action. The consideration, as 
stated, must always correspond with the facts of the case, and be sufficient, in 
law, to support the promise as laid, and be coextensive with it.” 


now in many if not all of the states, the jurisdiction of the courts is by statute made to 
depend upon the residence of the parties, being limited to the county in which both or 
one live or do business. The substantial fact therefore is such residence; and this veing 
alleged, the jurisdiction is fixed, and the necessity of alleging any place for the arising o 
the cause of action is done away with. No special allegation of venue is made ‘now in 
pleading, and the allegations which take its place are decided by reterence to the statutes 
and rules of court. 

Under the old system, for instance, a declaration would allege that the defendant made 
his promissory note in the said county of Suffolk (the venue) to wit at New York, (the 
place where the note was actually made and dated.) But under the modern systems the 
place of making the note, being immaterial, would not be alleged at all. 

2 Stephen, PI. 47. 

2 1 Chitty, Pl. 293; Stephen, Pl. 257; Gould, Pl. c. 3,39; Lawes, Pl. 66, 67; Bacon, 
Abr. Pleas, I, 2; 14 Viner, Abr. 405; 20 id. 845. 

» Jones v. Ashburnham, 4 East, 464; Moore v. Ross, 7 N. H. 528; Wills v. Kempt, 17 
Cal. 98. The consideration must be stated under the New York code. Spear v. Downing, 
34 Barb. N. Y. 522. But not in Iowa, in a suit on a written contract of guaranty. Iowa, 
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2837. Next to the statement of the consideration, the contract itself is usually 
alleged, and this must be done by setting it forth in some part of the declaration, 
either in the words in which it was made or according to its legal effect, and if 
there be a variance, it will be fatal.” It must be stated or described as it operates 
or takes effect in law, although such statement or description should vary, 
literally or in form, from the matter of fact to be shown in evidence. Where 
the contract is fbunded upon a legal liability, and implied, it is sufficient to state 
such liability, without alleging formally that the defendant promised; as, in as- 
sumpsit on a bill of exchange.” It is, however, more correct in all cases to 
state that the defendant undertook, super se assumpsit, or words to that effect. 

2838. In stating the consideration, the whole of it must be mentioned, and it 
must be set forth in the declaration ;* but in stating the contract, it is sufficient 
merely to state the parts of the promise the breach of which is complained of; 
and it is not requisite to state in the declaration other parts not qualifying or 
varying in any respect those the breach of which is complained of. 

When a contract is in the alternative, it must not be stated as an absolute 
contract, though the option may be in the party pleading. 

On a contract in writing, the words of the contract must be pursued, when 
they are concise and intelligible, and when their effect is doubtful; that is the 
better course; but the plaintiff is not required to set forth even the material 
parts in letters and words; the statement of the substance and legal effect will 
be sufficient.” 

When there is a variance between the declaration and the proof, that is, a 
disagreement or difference between them, its effect will be fatal when the 
variance is in relation to something material ; but when it relates merely to a 
matter of form, or an immaterial matter, it will not be.so regarded.” 

2839. By averment is meant a positive statement of facts in opposition to 
argument or inference.” Lord Coke says, averments are twofold, namely, 
general and particular. 

2840. A general averment is that which is at the conclusion of an offer to 
make good, or prove, whole pleas containing new affirmative matter, (but this 
sort of averment applies only to pleas, replications, and subsequent pleadings; 
for counts in avowry, which are in the nature of counts, need not be averred,) 
the form of such averments being et hoc paratus est verificare. 


Code, 2 975; Henderson v. Booth, 11 Iowa, 212. In assumpsit on a warranty of chattels, 
it is sufficient to aver a sale at and for a certain price, without specifying the amount 
actually paid. M’Millan v. Theaker, 12 Ohio, 24. 
3t King v. Pippet, 1 Term, 240; Andrews v. Williams, 11 Conn. 326; Dorr v. Fenno, 12 
eS Mass. 521; Churchill v. Merchants’ Bank, 19 Pick. Mass. 532; Lent v. Padelford, 10 
asa, 230. 
32 Elsee v. Gatward, 5 Term, 145. Enough must be stated to show a legal liability. 
Thus in a suit against a warehouseman for non-delivery, the plaintiff must allege that the 
oods belonged to him or that the defendant was under an obligation to deliver them to 
im. Thurber v». Jones, 14 Wisc. 16. It is sufficient to state facts from which the law im- 
ee a promise. Jordan Co. v. Morley, 23 N. Y. 552; contra Wingo v. Brown, 12 Rich. 
. ©. 279. Omission to state that the defendant promised is cured by judgment. Hoard 
v. Little, 7 Mich. 468. 
3 Brooke r. Lowrie, 1 Nev. & M. 342. à 
% Miles v. Sheward, 8 East, 7; Clarke v. Grey, 6 East, 567. 
® Dorr v. Fenno, 12 Pick. Mass, 521; Lent v. Padelford, 10 Mass. 230; Andrews v. Wil- 
liams, 11 Conn, 326. If the contract is such as is required by the Statute of Frauds to be 
in writing, it is not necessary to annex a copy or aver that it is in writing. Booker v. 
Ray, 17 Ind. 522: Price v. Weaver, 13 Gray, Mass. 272; Rigby v. Norwood, 34 Ala. N. s. 
129; Walker v. Richards, 39 N. H. 259; Doggett v. Patterson, 18 Tex. 158. It seems to 
be otherwise under the New York code. Wentworth v. Wentworth, 2 Minn. 277. 
% Savage v. Smith, 2 W. Blackst. 1104; Ferguson v. Harwood, 7 Cranch. 408; Harrison 
v. Weaver, 11 Ala. 542. 
7 Rex ve. Horne, Cowp. 683, 684. 
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2841. Particular averments are assurances of the truth of particular facts, as, 
where the life of tenant, or tenant in tail, is averred ; and in these, says Lord 
Coke, et hoc, etc., are not used. Again, in a particular averment the party 
merely protests and avows the truth of the fact or facts averred, but in general 
averments he makes an offer to prove and make good by evidence what he 
asserts. 

2842. Considered with regard to their effect, averments may be classed into 
material and immaterial averments, An averment is material when it is of the 
gist of the action, when the action cannot be supported without it; an immate- 
rial averment is the statement of unnecessary particulars in connection with, 
and as descriptive of, what is material.” A distinction was formerly made be- 
tween immaterial and impertinent averments; the former must in many cases 
have been proved, as in the following case: In an action brought on the statute 
of 8 Anne, c. 14, § 1, by a landlord against a sheriff, for taking in execution 
and removing from the demised premises the goods of the tenant without leav- 
ing effects to satisfy a year’s rent, the declaration stated the demise, which it 
described as reserving a certain annual rent, “payable by four even and equal 
quarterly payments,” etc. On the trial a parol demise was proved, and it a 
peared there was no stipulation with regard to the time or times of paying the 
rent; and for this cause the plaintiff was non-suited. Because, though it was 
confessedly unnecessary to state the time or times of payment in the declaration, 
and though this statement was immaterial, yet, as it was indispensably requisite 
to allege a contract reserving rent, and it had been stated as a whole contract, it 
must be proved.” An impertinent averment was one which was irrelevant and 
foreign to the cause and which might have been struck out as surplusage, as it 
need not have been proved. 

In modern times this distinction between immaterial and impertinent aver- 
ments has been considered as untenable, and the two terms are treated as being 
synonymous. A more correct distinction has been made between immaterial or 
impertinent averments and unnecessary averments. The former are those 
which need not be alleged, nor proved if alleged; the latter consist of matter 
which need not be alleged, but, being alleged, must be proved.” 

2843. Averments must contain not only matter, but form. (General aver- 
ments are always in the same form. The most common form of making partic- 
ular averments is in express and direct words, for example: And the party avers, 
or in fact saith, or although, or because, or with this or that, or being, etc. But 
they need not be in such words, for any words which necessarily imply the mat- 
ter intended to be averred are sufficient. 

2844. An averment is required when the obligation of the defendant to per- 
form his contract depends on an event which would not otherwise appear from 
the declaration to have occurred; for without an averment of such an event 
there would be no logical statement of the cause of action. In a special action 
of assumpsit these averments usually relate to the performance or the excuse 
for the non-performance of a condition precedent, to the defendant’s notice of 
such performance, and to the defendant’s having been requested to perform his 
contract. | 

2845. When the consideration of the defendant’s contract was executory, or 
his performance was to depend upon some act to be done or forborne by the 


æ Gould, Pl. c. 3, 2 185. 

* Bristow v. Wright, Dougl. 665. See 1 Chitty, Pl. 304; Gould, Pl. c. 3, 3186; Savage 
v. 8mith, 2 W. Blackst. 1101, 1104. 

# Williamson v. Allison, 2 East, 446; Twiss v. Baldwin, 9 Conn. 292; Parton v. Hol- 
land, 17 Johns, N. Y. 92; Fowles v. Miller, 3 Taunt. 137; Goodpaster v. Porter, 11 Iowa, 
161. 
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plaintiff, or on some other event, before the plaintiff can be entitled to sue he 
must have performed such precedent condition; for on such performance his right 
vests, unless he hasa good cause for non-performance, and he must therefore aver 
in his declaration that such condition precedent, whether it were in the afirma- 
tive or negative, or to be performed or observed by him or by the defendant, or 
by any other person, has actually been pe eee | or he must show some ex- 
cuse for the non-performance. And when there are mutual conditions to be 
performed at the same time, the plaintiff must aver the performance or the 
readiness to perform his part of the contract.“ 

2846. The rule as to notice appears to be this: when the matter alleged in 
the pleading is considered as lying more properly in the knowledge of the plain- 
tiff than that of the defendant, then the declaration ought to state that the de- 
fendant had notice of it; but when the matter does not lie more properly in 
the knowledge of the plaintiff than that of the defendant, notice need not be 
averred.” Notice of the non-payment of a bill of exchange must be averred, 
because that fact is more properly within the knowledge of the plaintiff than 
of the defendant; but if the defendant contracted to do a thing on the perform- 
ance of an act by a stranger, notice need not be averred; for whether the stranger 
has performed the act lies as much in the defendant’s as in the plaintiff’s know- 

ledge, and he ought to take notice at his peril. 
| 2847. A request must be stated in the declaration and proved upon trial, 
whenever it is essential to the cause of action that the plaintiff should have re- 
quested the defendant to perform his contract ; as, in an action for not delivering 
a horse sold by defendant to the plaintiff, it is requisite to aver a special 
Koe before action brought, or there must be some allegation to dispense 
with it.“ 

There are two forms of pleading a request, the special and the general. The 
former must state by whom, and the time when, and the place where, it was 
made; and when a request is essential to the support of the action, a special re- 
quest must be stated, and it must be shown by and to whom the same was 
made, and the time and place of making it, so as to enable the court to judge 
whether’ the request was sufficient.“ The latter, commonly called the licet 
sæpius requisitus, or “although often requested so to do,” without stating the 
time and place of request, though usually inserted in the breach to the money 
counts, is unnecessary, and the want of it will not vitiate the declaration.“ 

2848, That part of the declaration in which the violation of the defendant’s 
contract is stated is called the breach; this must in all cases be stated in the 
declaration, because it is the essential cause of action; when there has been no 
breach, there is no cause of action. 

In assumpsit, it is usual to introduce the statement of the particular breach, 


“ Joslyn v. Taylor, 33 Vt. 470; Basye v. Ambrose, 32 Mo. 484; Funk v. Hough, 29 Ill. 
145. It is not always sufficient that a declaration on a contract with concurrent covenants 
avers readiness to perform in the words of the covenant; it must aver a readiness to per- 
form according to the legal effect thereof. Washington v. Ogden, 1 Black, 450. 

“ Hillsborough v. Londonderry, 43 N. H. 451. In an action against a town for injury 
caused by a defective way, the plaintiff need not aver that he gave notice to the selectmen 
of the injury and his intention to claim satisfaction therefor, as required by statute, as 
such notice is no part of the cause of action. Kent v. Lincoln, 32 Vt. 591. 

€ Hodsden v. Harridge, 2 Saund. 62, a, n. 4; Cutler v. Southern, 1 Saund. 117, n. 2; 
Comyn, Dig. Pleader, C, 75. 

“ Bowdill v. Parsons, 10 East, 359. 

“© Whitton v. Whitton, 38 N. H. 127; Baker v. Fuller, 21 Pick. Mass. 318. 

“ Dyer v. Rich, 1 Mete. Mass. 180. Where, from the nature of the agreement, a special 
demand is necessary, but not averred in the declaration, such omission will be cured by 


ce and the sepius requisitus be held sufficient. Rodgers v. Love, 2 Humphr. Tenn. 
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with the allegation that the defendant, contriving and fraudulently intending, 
craftily and subtlely, to deceive the plaintiff, neglected and refused to perform, 
or did perform the particular act, contrary to his previous stipulation or agree- 
ment. The breach must obviously be governed by the nature of the engage- 
ment; it ought to be assigned in the words of the contract, either negatively or 
affirmatively, or in words which are coextensive with its import and effect. 

When the contract is in the disjunctive, as on a promise to deliver a horse by 
a particular day, or pay a sum of money, the breach ought to be assigned that 
the defendant did not do the one nor the other.“ 

2849. The breach should not vary from the sense and substance of the con- 
tract, and should be neither more limited nor larger than the covenant; and 
care should be taken not unnecessarily to narrow it, for in this last case the 
plaintiff may be required to prove more than would have otherwise been re- 
quired ; for example, where a breach of covenant was assigned that the defend- 
ant had not a farm in a husband-like manner, but on the contrary had . 
committed waste, it was held that the plaintiff could not give in evidence the 
defendant’s using the farm in an unhusband-like manner, if such misconduct 
did not amount to waste, though if the latter part of the breach had been omit- 
ted, the evidence would have been admissible. 

2850. In personal and mixed actions, but not in penal actions, for obvious 
reasons, the declaration must allege, in conclusion, that the injury is to the 
damage of the plaintiff, and must specify the amount of damage.” 

In personal actions there is a distinction between those which sound in 
damages and those that do not; but in either of these cases, it is equally the 
practice to lay damages. There is, however, this difference, that in the former 
case damages are the main object of the suit, and are, therefore, always laid high 
enough to cover the whole demand; but in the latter, the liquidated debt, or 
the chattel demanded, being the main object, damages are claimed in respect to 
the detention only of such debt or chattel, and are, therefore, laid in a small 
sum. 

The plaintiff cannot recover greater damages than he has laid or claimed in 
his declaration.” 

285L The common counts are certain general counts, not founded on any 
special contract, which are introduced in a declaration for the purpose of pre- 
venting a defeat of a just right by the accidental variance of the evidence. 
These, in an action of assumpsit, are founded on express or implied promises to 
pay money in consideration of a precedent debt, and are, hese. called money 
counts; they are of four descriptions: the indebitatus assumpsit; the quantum 


* Comyn, Dig. Pleader, C, 45-49; Wotton v. Hele, 2 Saund. 181, b. c. Thus in a peti- 
tion to recover the price of land sold, an averment, after setting forth the contract, that 
the plaintiff demanded payment in accordance with defendant’s bid, which payment 
defendant refused to make, is a sufficient statement of the breach. Gardner v. Armstrong, 
31 Mo. 535. It is not necessary that a breach should be set out in the words of the con- 
tract, but such words must be used as show that they cannot be true unless the contract is 
broken. Moxley v. Moxley, 2 Mete. Ky. 309. 

s Comyn, Dig. Pleader, È > 

sa omia, Dig. Pleader, C. 84; 10 Coke, 116, b. Thus a breach of covenant may be 
sufficiently averred negatively in the words of the covenant, but unless damages are also 
alleged, the plaintiff can recover only nominal damages. Jordan v. Blackmore, 20 Ind. 
419; Olmstead v. Burke, 25 Ill. 86. A general claim for damages for breach of contract 
will cover the damages which follow as of course from such breach, but all special damage 
must be specially alleged. Hill v. Smith, 32 Vt. 483; Warner v. Bacon, 8 Gray, Mass. 
397 ; Bristol Co. v. Gridley, 28 Conn. 201; Smith v. Whitaker, 23 Ill. 367. 

” Comyn, Dig. Pleader, C, 84; Viner, Abr. Damages, R; Tettee v. Prescott, 3 Miss. 686; 
Crabb v. Nashville Bank, 6 Yerg. Tenn. 333; Maupin v. Tripplett, 5 Miss. 422; Hayton v. 
Hope, 3 Mo. 58; Rives v. Kumler, 27 Il. mr 
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meru; the quantum valebant; und the account stated. There are other counts 
in assumpsit which are general in their form and are sometimes called common 
counts ; these are for money lent, money paid, and for money had and received. 

2852. The indebitatus assumpsit is that species of action of assumpsit in 
which the plaintiff alleges in his declaration, first a debt, and then a promise in 
consideration of the debt, that the defendant, being indebted, promised the 
plaintiff to pay him. The promise so laid is generally an implied one only." 

There is a striking conformity between the action of indebitatus as- 
sumpsit and the pactum constitute pecunie of the civil law. This latter was an 
agreement by hich a debtor agreed to pay his creditor what was due to him; 
whence there arose a new obligation, which did not destroy the former, by 
which he was already bound, but which was accessory to it; and by this mul- 
tiplicity of obligations the right of the cteditor was strengthened.” The pactum 
constitutes pecunie was a mere accessory obligation, and consisted in a promise 
to pay a subsisting debt, whether natural or civil, made in such a manner as 
not to extinguish the preceding obligation ; it was introduced by the prætor to 
obviate some formal difficulties The indebitatus assumpsit was invented to ob- 
viate a similar difficulty. To an action of debt, wager of law might have been 
opposed as a bar, but it could not to an action of indebitatus assumpsit." 

2854. When a person employs another to do work for him without any 
agreement as to his compensation, the law implies a promise from the employer 
to the workman that he will pay him for his services as much as he deserves or 
merits, In such case the plaintiff may suggest in his declaration that the de- 
fendant promised to pay him as much as he reasonably deserved, and then he 
avers that his trouble was worth such a sum of money, which the defendant has 
omitted to pay. This is called an action on a quantum meruit.4 When there 
is an express condition for a stipulated amount and mode of compensation for 
services, the plaintiff cannot abandon the contract and resort to an action for a 
quantum meruit on an implied assumpsit. 

An allegation that the plaintiff “charged” a certain sum for his services is 
not an allegation that his services were worth that sum, and does not admit 
proof of a claim for that or for any amount.” 

2855. When goods are sold without specifying any price, the law implies a 
promise from the buyer to the seller that he will pay him for them as much as 
they are worth. The plaintiff in such case suggests in his declaration that he 
sold goods to the defendant, that he “promised to pay him as much as the goods 
were reasonably worth, and then avers that they were worth so much, that the 
defendant had notice thereof, and that he refused to pay for the same.” This 
count differs from the quantum meruit in this, that the quantum valebant is con- 
fined to goods; in most other respects they are similar. 

2856. An action of assumpsit upon an account stated may be maintained 


511 Chitty, Pl. 334; 8 Reeves, Hist. C. L.; Yelv. 21, 70; Bacon, Abr. Assumpsit, G. 
This is the proper form on an executed contract when nothing remains but the payment 
of money by the defendant; or it may be used when a special contract has been waived 
or rescinded and the plaintiff sues for the value of his part performance. But it cannot 
be used when a special contract is still in force and exccutory. And it is to be observed 
that if this count is used in suing on an executed contract, the damages are to be governed 
by the contract, and cannot be assessed as quantum meruit or valebant, otherwise if the 
contract is waived or rescinded. 

82 Pothier, Obl. 457. 

6 4 Coke, 91, 94. See 3 Wood. 168, 169, note c; 1 Viner, Abr. 270; Brooke, Abr. Action 
sur le case, pl. 7, 69, 72; 6 Toullier, Dr. Civ. Fr. n. 388, 396; Inst. 4, 6,9; Dig. 18, 5; Code, 
4,18; Nov. 115, c. 6. 

4 2 Blackstone, Comm. 162, 163; 2 Phillippe, Ev. 82; 1 Viner, Abr. 846. 

& Farrington v. Wright, 1 Minn, 241. 

120 


THE DECLARATION, 2857-2859 


when there has been a settlement of their accounts between the parties and a 
balance struck in favor of one of them. A count on an account stated is almost 
invariably inserted in a declaration in usswmpsit for the recovery of a pecuniary 
demand. It is in general advisable to insert such a count unless the action is 
against persons who are incapable in law to state an account. It is not neces- 
sary to set out the subject matter of the original debt.” 

The usual form of a declaration on an account stated alleges that “the defend- 
ant on, etc., aforesaid, at, etc., aforesaid, accounted with the plaintiff of and con- 
cerning divers sums of money before then due by the defendant to the plaintiff, 
and then in arrear and unpaid, and that upon such accounting the defendant was 
found to be in arrezr to the plaintiff in a certain named sum, and that being so 
found in arrear and indebted, the defendant, in consideration thereof, under- 
took and faithfully promised the plaintiff to pay him the same on request.” ” 

2857. A breach of the money counts must be stated in order to show the 
plaintiff’s right to sue. Upon these counts the common breach is in general 
terms according to this formula: “ Yet the said defendant, not regarding his 
said promises and undertakings, but contriving, and craftily and subtlely in- 
tending to deceive and defraud the said plaintiff in that respect, hath not 
(although often requested so to do) as yet paid the said sums of money, or any 
part thereof, but has wholly neglected and refused, and still neglects and re- 
fuses so to do, to the damage of the plaintiff in the sum of dollars, 
and therefore he brings his suit, etc.” This breach necessarily varies in actions 
by and against partners, husband and wife, executors, etc. 

These allegations of deceits, craftiness, subtlety, and fraud, though usual, do 
not seem to be essential in such a breach. 

2858. Money lent may be recovered under the common count for money lent, 
charging that the defendant promised to pay the plaintiff for money lent. To 
recover the plaintiff must prove that the defendant received the money, but it 
is not indispensable that it should have been originally lent; if, for example, 
the money bad been advanced upon a special contract which had been aban- 
doned and rescinded, and which cannot be enforced, the law raises an implied 
promise from the person who holds the money to pay it back as money lent. 

2859. When one advances money for the use of another, with his consent or 
at his express request, although he be not benefited by the transaction,” the 
creditor may recover in an action of assumpsit, declaring for money paid for the 
defendant. But one cannot by a voluntary payment of another's debt without 
his consent, express or implied, make himself a creditor of that other.” As- 
sumpsit for money paid will not lie where property, not money, has been paid 
or received ;” nor can money which has been paid to the defendant, either for a 
just, legal, or equitable claim, although it could not have been enforced at law, 

recovered back as money paid. This rule appears to be the same in the civil 
law; for, according to that system, the payment to one of what is not due to 


6 Milward v. Ingraham, 2 Mod. 44; Buelder v. Reed, 11 Iowa, 182. 

& A count now in common use in some states is the account annexed. It differs from 
the account stated, in that no acceptance or agreement to the account need be shown. It 
takes the place to some extent of account render; when the sum sued on includes a num- 
ber of items on one or both sides, an account is annexed to the declaration or a bill of 

articulars or specification of items is filed, and this now forms one of the common counts 
In assumpsit. Upon this auditors are usually appointed under the rules of court, as in the 
old action of account vender. 

* Hassinger v. Solms, 5 Serg. & R. Penn. 9; Addison, Contr. 226. 

® Richardson v. McRay, 1 Const. So. C. 472; Ransselaer Glass Factory v. Reid, 5 Cow. 
N. Y. 603; Weakley v. Braham, 3 Ala. 500. ` 

© Morrison v. Berkey, 7 Serg. & R. Penn. 246, 14 id. 179. But see Ainslie v. Wilson, 7 
Cow. N T. 0o; Pearson v. Parker, 3 N. H. 366; McLellan v. Crofton, 6 Me. 333. 
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him, indebiti solutio, if made through any mistake in fact or even in law, enti- 
tles him who made the payment to an action against the receiver for repayment 
condictio indebiti. ‘This action does not lie if the sum paid was due ex equitate, 
or by natural obligation, or if he who made it knew that nothing was due, for 
qui consulto dat quod non debebat presumitur donare.” 

The form of declaring is “for money paid by the plaintiff for the use of the 
defendant, at his request.” ? 

. A count for money had and received is generally introduced in an 
action of assumpsit when money has been ive the decidant which, ex 
equo et bono, ought to be paid over to the plaintiff. This count has been likened 
to a bill in equity, and it will be sustained whenever the defendant himself has 
actually received money for the use of the plaintiff, or which in equity and 
good conscience he ought to pay over to him.“ The thing received must either 
Sh ed have been money or that which the parties have agreed to treat as 
such, or which may fairly be inferred to be money.* The plaintiff may waive 
all tort, trespass, and damages, and claim only money which the defendant has 
actually received. But this claim of the plaintiff is subject to any legal or 
aun. lien the defendant has upon it.” This count may be maintained 
where the money was delivered to the defendant for a particular purpose, to 
which he refused to apply it ;* or where the defendant obtained the money from 
the plaintiff by fraud or false pretenses ;” or where the money was obtained b 
duress, extorton, or imposition ;® or upon an illegal contract, if the plaintiff 
was not in pari delicto with the defendant.” 

2861. statement of the cause of action in debt will be next considered. 
We have already considered the requisities of a declaration with regard to the 
title of the court and term, the venue and the commencement, which apply 
generally to actions of debt as well as to actions of assumpsit. It will not be 
necessary now to reconsider these same matters. 

2862. The debt demanded should be clearly described, and it ought to be the 
aggregate of all the sums alleged to be due in the different counts. In general, 
the declaration should be in the debet and detinet; that is, it ought to state that 
the defendant owes and unjustly detains the debt or thing in question. It is so 
brought between the original contracting parties. But to this rule there is one 
exception, the writ must be in the detinet only, even between the original parties, 
when the action is instituted for the recovery of goods or chattels, as a horse, a 
ship, and the like, for it cannot be said a man owes a horse or a ship, but only 
that he detains them.” | 

The declaration should be in the detinet only when the defendant does not 
owe, but unjustly detains from the plaintiff the debt or thing for which the 
action is brought; this is the form of an action by an executor, because the debt 


“ Dig. 12,6; Code, 4,5. Money paid with full knowledge can be recovered back only 
when there has been duress or compulsion of some kind. Beckwith v. Frisbie, 32 Vt. 559; 
Sandford v. New York, 33 Barb. N. Y. 147; Baker v. Cincinnati, 11 Ohio St. 534. 

62 Alexander v. Vane, 1 Mees. & W. Exch. 511. 

® Lockwood v. Kelsea, 41 N. H. 185. 

& As to what shall be considered pains fiche Pickard v. Bankes, 13 East, 20: Lowndes v. 
Anderson, 13 East, N. Y. 130; Mason v. Waite, 17 Mass. 560; Gilchrist v. Cunningham, 8 
Wend. N. Y. 311; Arms v. Ashley, 4 Pick. Mass. 71; Floyd v. Day, 3 Mass. 405; Andrew 
v. Robinson, 3 Campb. 199. ` 

% Eddy v. Smith, 13 Wend. N. Y. 488; Clift v. Stockdon, 4 Litt. Ky. 217. 

® De Bernales v. Fuller, 14 East, 590, n. 

o v. Thompson, 4 Mass. 488; Lyon v. Annabfe, 4 Conn. 350; Hasser v. Willis, 1 
Salk. 28. 

8 Morgan v. Palmer, 2 Barnew. & C. 729. 

® 1 Stephen, Pl. 335. 

” 3 Blackstone, Comm. 153, 154; Bacon, TA Debt, F; 1 Lilly, Reg. 543. 
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or duty is not due to him, but it is unjustly detained from him.” Against an 
executor, when he is personally responsible, the declaration should be in the 
debet and detinet ;” when he is not personally liable, the declaration ought to be 
in the detinet only. 

2863. Debt lies for a sum certain, whether it have been ascertained by the 
agreement of the contracting parties or by judgment, or by statute; as, when 
this remedy is given for a penalty, or for the escape of a judgment debtor. 

2864. When the action is on a simple contract, the declaration must state 
the consideration of the agreement precisely as an assumpsit, and it should 
state either a legal liability or an express agreement, though not a promise to 
pay the debt. The formula is as follows: “For that the said defendant on, 
etc., was indebted to the plaintiff in dollars, for, [here state what the 
debt is for, as in assumpsit, ] which moneys were to be paid to the plaintiff upon 
request; whereby and by reason of the non-payment thereof an action hath ac- 
crued to the plaintiff, to demand and have from the said defendant the sums 
aforesaid, amounting in all to the sum of dollars, yet the said defend- 
ant hath not paid the same,” ete. 

2865. When the action is founded on a specialty the deed must in general 
be stated. No inducement or statement of the consideration is required, be- 
cause the consideration is presumed. But when the plaintiff claims as assignee, 
as in the case of a reversion, he must show by way of inducement how his title 
to the action arose. 

It must appear that the contract was under seal, but there are certain tech- 
nical words which import a contract under seal ; as, indenture, deed, or writing 


obligatory 

2868. When the plaintiff declares on a deed, or the defendant pleads a deed, 
he must do it with a profert in curid, by declaring or pleading that he.“ brings 
here into court the said writing obligatory,” or other eed. The object of this 
is to enable the court to inspect the instrument pleaded, the construction and 
legal effect of which is matter of law, and also to entitle the adverse party to 
oyer of it; but this must be understood with this restriction, that one who 
pleads a deed of any kind, without making title under it, is not bound to make 
a profert of it.” 

To the above rule, that he who declares on or pleads a deed, and makes title 
under it, must make a profert of it, there are several exceptions. 

A stranger to a deed may in general plead it and make title under it with- 
out a profert.” 

He who claims by operation of law under a deed to another may plead the 
deed without a proier. 

When the deed is in the hands of the opposite party, or destroyed by him, a 
profert need not be made. 

When it has been lost or destroyed by time or casualty no profert is necessary, 

When the deed is in the care of a public officer, as a public record, or, ın 
general, when the party pleading has no right to the custody of the deed. 

In all these cases, to excuse the want of a profert the special facts which bring 
the case within the exception should be alleged in the party’s pleading.” 

2867. When the action is brought on a record, it is in general sufficient to 
follow the words of the record; as, in the case of an action on a recognizance of 
bail, the declaration should follow the description in the entry of the recogni- 


n Jevens v. Harridge, 1 Saund. 1. ™ Bacon, Abr. Debt, F. 

33 10 Coke, 92, f; 1 Chitty, Pl. 414; 1 Archbold, Pr. 194. 

™ Gould, Pl. c. 7, part 2, 3 47. % Comyn, Pig, Pleader, O, 8. 

™ Lawes, Pl. 96; Jevens v. Harridge, 1 Saund. 9, a, note; Gould, P1. c. 8, part 2; Stephen, 
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zance, and should set forth in what court, and at whose suit, and for what sum 
or cause the defendant became bail.” . 

In declaring upon a judgment it is sufficient to state “ that heretofore, to wit, 
in such a term, in such a court, then holden at , the plaintiff, by the 
consideration and judgment of that court, recovered against the defendant the 
sum of dollars, which was adjudged by the said court to the plaintiff for 
his damages which he had sustained as well by reason of the non-performance 
by the said defendant of ċertain promises and undertakings made by him, the 
said plaintiff, as for his costs and charges by him about his suit in that behalf 
expended.” 3 

When the judgment is in debt the form of the declaration varies accordingly. 

2868. When an action of debt is brought on a statute at the suit of the party 
grieved, or by an informer, and the whole of the penalty is given to him, the 
commencement is the same as debt on a contract; but when the penalty is given 
to the government or to a body of men, as, the guardians of the poor, the com- 
mencement and other parts of the declaration usually state that the plaintiff 
sues qui tam, etc.; that is, that he sues for himself as well as for the government, 
ete.” The offence or act charged must be stated to have been committed or 
omitted by the defendant, and it must appear to have been within the provi- 
sions of the statute, and all the circumstances necessary to support the action 
must be alleged; for the conclusion contra formam statuti will not aid the 
omission.” | 

2869. The breach in debt is nearly the same whether the action be in debt on 
a simple contract, specialty, record, or statute. The usual formula is: “Yet the 
said defendant, although often requested so to do,” hath not as ha eae the said 

e plai 


sum of . dollars above demanded, or any part thereof, to t ntiff,” but 
hath hitherto wholly neglected and refused so to do, to the damage of the said 
plaintiff dollars, and therefore he brings his suit,” etc. 


The damages in debt are merely nominal, and a small sum only is inserted, 
and when the action is by a common informer, who is not entitled to damages, 
none should be claimed. 

2870. The action of covenant is brought on a deed. After stating the com- 
mencement, the declaration passes to the inducement, when that is required ; 
but that is seldom the case unless the action is by or E a person claiming 
or being sued in a derivative right, as at the suit of an heir or assignee. A con- 
sideration need not be stated unless it is a condition precedent, or unless a con- 
veyance operating under the statute of uses be pleaded. A profert of the deed 
or an excuse for the omission is required, as in debt on a specialty. No unne- 
cessary matter should be stated in setting out the contract. The averment by 


™ Comyn, Dig. Pleader, 2 W, 10. In an action upon a recognizance entered into upon 
an application by one arrested on execution, to take the poor debtor’s oath, the declaration 
need not aver affirmatively that the execution has not been paid. Webber v. Davis, 5 All. 
Mass. 393. The breach must be set out with a prout patet per recordum. Philbrick v. Bux- 
ton, 43 N. H. 462. 

® If the judgment has been assigned, the assignment must be set forth. Brookshire v. 
Lomax, 20 Ind. 512. 

7 Espinasse, Pen. act 5,6; 1 Viner, Abr. 197; Comyn, Dig. Action on Statute, E; Cron- 
cher v. Collins, 1 Saund. 186, n, 1. 

© King v. Dickenson, 1 Saund. 135, note 3. It must conclude “against the form of the 
statute,” or by words of similar import. United States v. Babson, Ware, Dist. Ct. 450; 
Jones v. Vanzandt, 2 M’Lean, C. C. 611; Hobbs v. Staples, 19 Me. 219. But sce Burnell 
v. Dodge, 33 Vt. 462. 

81 [t is necessary to allege a demand, but the omission to do so is cured by verdict. Lusk 
v. Cassell, 25 Ill. 209. 

8 When the action is gut tam, the form, instead of “to the plaintiff,” should be “to the 
said commonwealth, and to the said ——, who sues as aforesaid.” 
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the plaintiff of a condition precedent must be made as in other cases, and the 
breach must be stated as already mentioned. The conclusion is mere matter of 
form, and if left out the omission would not be fatal. The damages, being the 
principal object of the action, must be laid in a sum sufficiently high to cover 
the whole demand of the plaintiff. 

2871. When we come to discuss the different kinds of actions in form ex de- 
licto, some of the rules relating to each as to the form of the declaration will be 
considered. This will enable us now to pass over this part of the subject by 
examining only those rules connected with the statement and which relate to 
the matter or thing affected, the plaintiff’s right to it, the injury or wrong com- 
mitted, and the damages sustained. 

2872. In describing the matter or thing sey the pleader should use such 
terms in his declaration as are usually employed in law. The word tenement, 
we may remember, is any thing which may be holden, and it includes incorpo- 
real as well as corporeal hereditaments; it is properly used in stating the prem- 
ises in ejectment and trespass. The term close imports an interest in the soil, 
and not merely an enclosed field; and the word way is more technical than 


2873. When the declaration alleges any injury to goods and chattels, it is a 
general rule that their quality, quantity, and value or price be stated. For ex- 
ample, in an action of trespass for breaking the plaintiff’s close and taking 
away his fish without showing the number or nature of the fish, the declaration 
was held to bedefective.* With respect to value it should be specified in refer- 
ence to the current coin of the United States; as, “divers, to wit, two looking- 
glasses of great value, to wit, of the value of one hundred dollars, lawful money 
of the United States.” % 

But this rule is not so strictly construed but that sometimes it admits the 
specification of quality and quantity in a loose and general way. A declaration 
in trover for two packs of flax and two packs of hemp, without setting out the 
weight and quantity of a pack, was held good after verdict ;* and, upon the 
same pone a declaration in trover for a library of books, without express- 
ing what they were, has been allowed.” 

The evidence to support a declaration as to quantity and value need not ex- 
actly support the allegations contained in the declaration, and a variance between 
them is not fatal, for in these cases the plaintiff recovers according to his proof. 
But a verdict cannot, in general, be obtained for a larger quantity or value than 
is alleged. 

The allegation with regard to quality must, in general, be strictly proved as 
laid. 

2874. The plaintiff's right or interest in the thing affected ought to be clearly 
stated. It may arise from some particular duty of the defendant, or it may be 
implied by law, as the absolute rights of persons, or it may be a general right 
given by law; in these two last cases it is necessary to state such a right in the 


In trespass guare clausum it is not necessary for the plaintiff to describe his close by 
boundaries, or even by name. Palmer v. Tuttle, 39 N. H. 486. 

% 5 Coke, 34, b. See 7 Taunt. 642. 

æ% In pleading, the term value is applied to inanimate things, price to animated beings. 
2 Lilly, Abr. 629. A declaration in detinue is bad on general demurrer, if it do not aver 
the value of the property; but in trespass or trover the averment of value is merely matter 
of form. Hawkins v. Johnson, 3 Blackf. Ind. 46. 

% Taylor v. Wells, 2 Saund. 74, n, (1); Thornton v. Bernard, 2 Ld. Raym. 991. 

& A declaration in trespass, for breaking the plaintiff’s close and taking and cutting 
away his grain, grass, etc., is sufficient, without alleging the quantity and value of each 
article. Van Dyk v. Dodd, 1 Halst. N. J. 129. 
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declaration. In trespass to houses it is in general sufficient to state the posses- 
sion of the plaintiff. 

When the right of the plaintiff consists in an obligation on the part of the 
defendant to observe some particular duty, the declaration must state the nature 
of such duty. 

If the plaintiff’s right arise from a breach of duty in respect of the defend- 
ant’s particular character or situation, the particular situation of the defendant 
must be stated ; as, in an action against a common carrier, the declaration must 
state the particular situation of the defendant as such. : 

2875. The declaration for injuries ex delicto varies according to the circum- 
stances, whether the wrong has been committed with force and the injury is 
immediate, or whether it is consequential; and, again, whether it arose from 
malfeasance, misfeasance, or non-feasance. 

When the injury has been committed with force and is immediate, as in tres- 
pass, it is stated in the declaration, without any inducement of the defendant’s 
motive or intent, or the circumstances under which the injury was committed. 
In the statement of these injuries the words vi et armis should be adopted ; and 
the conclusion in trespass, or other forcible injury, is against the peace of the 
commonwealth.” 

In the declaration in an action on the case, when the injury is not immediate 
and with force, and the act or non-feasance complained of was not primd facie 
actionable, not only the injury but the circumstances under which it was com- 
mitted ought to be stated ; as, that the defendant, well knowing the mischievous 
propensity of his dog, permitted him to go at large.” 

The intent or motive of the defendant in committing the act in question is 
seldom necessary, but when it can be proved it is advisable, in aggravation of 
the damages, to state the defendant’s malicious intent; this is sufficiently done 
if it be substantially shown in general terms as wrongfully intending, and in 
action for a libel it is usual to charge that the defendant maliciously published 
it, but the word falsely is sufficient. | 

In actions of slander it is usual, in order to show the meaning of the words 
used, to explain this meaning by means of an innuendo, as “ he, (meaning the 
plaintiff”) The use of the innuendo is only explanatory of some matter ex- 
pressed ; it serves to apply the slander to the precedent matter, but cannot add, 
enlarge, extend, or change the sense of the previous words, and the matter to 
which it alludes must always appear from the antecedent parts of the declara- 
tion. 

The time when the injury was committed is seldom material,” and the place 
need be stated only in local actions; as, in trespass to land, and in replevin. 


æ Cowenhoven v. Brooklyn, 38 Barb. N. Y.9; Reed v. Price, 30 Mo. 442; Beach v. Liver- 
good, 15 Ind. 496. 

® The omission of the words force and arms is only a formal defect, of which advantage 
can be taken only by special demurrer. Griffin v. Gilbert, 28 Conn. 493. 

” Chiles v. Drake, 2 Metec. Ky. 146. If negligence on the part of the plaintiff can be 
pleaded in defence, the declaration must allege due care on the part of the plaintiff, as well 
as want of care on the part of the defendant. Buzzell v. Laconia Co., 48 Me. 113. A gen- 
eral allegation of the duty of care in all similar cases is sufficient, without alleging a par- 
ticular duty in the case at issue. Norwich v. Breed, 30 Conn. 535; Macey v. Titcombe, 19 
Ind. 135. But the allegation of a duty is insufficient, unless the facts necessary to raise a 
duty are alleged. McCune v. Norwich Co., 30 Conn. 521; Butler v. State, 17 Ind. 450. The 
allegation that the defendant “ falsely and fraudulently represented” is a sufficient allega- 
tion of the scienter. Thomas v. Beebe, 25 N. Y. 244. 

” Mix v. Woodward, 12 Conn, 262; Lindsey v. Smith, 7 Johns. N. Y. 359; Bowdish v. 
Peckham, 1 N. Chipm. Vt. 146; Caldwell v. Abbey, Hard. Ky. 529; Watts v. Greenleaf, 2 
Dev. No. C. 115; see Weir v. Hoss, 6 Ala. N. s. 881. 

” Knapp v. Slocumb, 9 Gray, Mass. 73. 
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In transitory actions the injury may be charged to have been committed in the 
county where the action is brought. 

When a trespass was of a continuous nature, or continually repeated, it was 
formerly the custom to allege the injury to have been committed by continua- 
tion from one day to another, (called laying the action with a continuando,) to 
prevent the necessity of bringing a multiplicity of suits. The object is now 
accomplished by alleging divers trespasses to have been committed between 
certain days.” In this form the time becomes material, although under some 
codes acts before the time alleged may be proved, if the defendant has not been 
misled.” 

2876. In actions for torts it is sometimes proper to state, in addition to the 
conclusion of the declaration ad damnum, etc., the damages resulting from the 
injury. These damages are either general, that is, such as the law implies, or 

ial, or such as really took place, and which are not implied by law. When 
the act is injurious in itself, and the plaintiff has sustained both general and 
special damages, the latter are aa A to the former.” 

On the contrary, when the law does not necessarily imply that the plaintiff 
has sustained damages by the act complained of, the declaration should show 
the resulting damages with particularity ; as, when a master sues for beating his 
servant, the allegation per quod servitium amisit is material.” 

A declaration in trespass concludes, generally, with an alia enormia “and 
other wrongs to the said plaintiff, then and there did against the peace,” ete.” 
Under this allegation some matters may be given in evidence in aggravation of 
damages, ilinek ‘ace specified in other parts of the declaration.” For a tres- 
pass in entering a house the plaintiff may, therefore, give in evidence as aggra- 
vation that the defendant debauched his daughter.” 

The damages which the plaintiff claims must be the legal and natural conse- 
quences of the act of the defendant, for in considering a breach of a contract, 
an injury, or a crime, the law looks to the immediate and not to any remote 
cause.'™ Therefore, in action for words it is not sufficient special damages to 
allege and prove a mere wrongful act of a third person, induced by the slander; 
as, that a number of persons seized the plaintiff, in consequence of the slander, 
and beat him. 

2877. The next matter to be considered is, how far several counts may be 
joined when the cause of action is the same.’ 

It may be laid down as a general rule that several counts may be joined to 
which the same plea may be pleaded, and on which the same judgment may be 
given. A count in tort cannot be joined with a count in contract.” 


* Cheswell v. Chapman, 42 N. H. 47, % Dubois v. Beaver, 25 N. Y. 128. 

% Peckham v. Holman, 11 Pick. Mass. 484. 

* Squier v. Gould, 14 Wend. N. Y. 159; Ryerson v. Marseillis, 1 Harr. Del. 450. And 
evidence of damages of a different character from that alleged is inadmissible. Roberts 
v. Hyde, 15 La. Ann. 51; Fuller v. Bowker, 11 Mich. 204. 

* A judgment in trover cannot be supported unless there is a claim for damages. Ster- 
ling v. Garritee, 18 Md. 468. But a conclusion “to the great damage ” is enough, without 
stating the amount of the damage. Mattingly v. Darwin, 23 Ill. 618. 

* Buller, Nisi P. 89; Bacon, Abr. Trespass, I. If circumstances are alleged in aggrava- 
tion of damages which are not proper to be proved, still, after verdict it will be presumec 
that damages were properly assessed, and such improper allegations will be rejected as 
surplusage. Richards v. Farnham, 13 Pick. Mass. 431. 

Russell v. Corn, 6 Mod. 127. 

10 Bacon, Max. Reg. 1; Bacon, Abr. Damages, E. 

*! In many of the modern codes the joinder of counts is expressly provided for, and 
must follow the statute. Under the New York code it would seem that the cause of action 
must be stated at large and singly, and no joinder of counts exists. ‘Provision is made for 
the joinder of different causes of action. 

** Howe v. Cook, 21 Wend. N. Y. 29; Rodley v. Roop, 6 Blackf. Ind. 158. 
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2878. In every case the plaintiff has a right to insert in his derlurution as 
many counts as he pleases; but as each count purports, upon its face, to disclose 
a distinct right of action, unconnected with that stated in any other count, each 
one must in itself be single.’ 

One object proposed in inserting two or more counts in one declaration when 
there is, in fact, but one cause of action, is, in some cases, to guard against the 
danger of an insufficient statement of the cause, where a doubt exists as to the 
focal sufficiency of one or another of two different modes of declaring ; but the 
more usual end of inserting more than one count in such case is to accommodate 
the statement of the cause, as far as may be, to the possible state of the proof 
on trial, or to guard against the hazard of the proof’s varying materially from 
the statement of the cause of action, so that if one of several counts be not 
adapted to the evidence some other may be so." . 

2879. In assumpsit it is usual to put several counts in the same declaration ; 
. for example, on a suit upon a promissory note a count is inserted on the note, 
and then the money counts follow, namely, a count for money lent, for money 
had and received, for money paid. And in a declaration on a contract to de- 
liver goods sold, if the agreement was to deliver within a certain time and at a 
particular place, the first count is adapted to such tacts, the second to deliver 
on request, and the third within a reasonable time, It is frequently advisable 
to declare in different counts, the one on an execuvwory and the other on an ex- 
ecuted consideration ; the first to admit evidence of the defendant’s agreement 
at the time of making the contract, the other of subsequent admissions or prom- 
ises.!”% 

2880. In- debt on specialties and records and in covenant one count is in 
anne sufficient, because the evidence does nct vary from the statement in the 

eclaration ; and in actions on a deed a profert of the deed is requisite, or an 
excuse must be stated for not making it. But in debt on simple contract, legal 
liabilities, and penal statutes it is frequently advisable to state the cause of 
action under several counts.” 

288L In actions for torts it is also advisable to state the same cause of action 
under several counts in different ways, and in actions for slander with innuen- 
does, so as to meet the probable evidence.” : 

A count for malpractice by a surgeon may be joined with a count alleging 
that the operator maliciously pretended that the operation would be beneficial, 
with a view to defraud the plaintiff of his money.'® A count in case against 
the sheriff for negligently executing a writ may be joined with one in trover for 
the value of the goods.” A count in debt for the statute penalty for cutting 
trees may be joined with debt for the value of the trees carried away." 

2882. The first count should fully state a complete cause of action. In fram- 
ing the subsequent counts for the same cause care should be taken to avoid un- 
necessary repetition of the same matter; by a proper inducement in the first count 
and concise reference in the subsequent to such inducement, much unnecessary 


Each count must, be good by itself. Leabo v. Detrick, 18 Ind. 414. 

™ Gould, Pl. c. 4, 34; Stephen, Pl. 279; Doctr. Pl. 178; Dane, Abr. Indez. 

1% Kirkpatrick v. Bethany, 1 Ala. N. 8. 201. 

1% Counts in debt on a specialty and on a simple contract may be joined. Van Deusen 
v T 18 Pick. Mass. 229; Eib v. Pindall, 5 Leigh, Va. 109; Brown v. Warnock, 5 Dan. 

v. 492. 

107 Tn actions for torts it is proper to join counts for trespass quare clausum and de bonis 
asportatis, Bishop v. Baker, 19 Pick. Mass. 517; case and trover, Horsley v. Branch, 1 
Humphr. Tenn. 199; trespass quare clausum and assault and battery, Arnold v. Maudlin, 6 
Blackf. Ind. 187. 

108 Cadwell v. Farwell, 28 TIl. 438. 10 Patterson v. Anderson, 40 Penn. St. 359. 

1o Elder v. Hilsheim, 35 Miss. 231. a 
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prolixity will be avoided." The second and subsequent counts may commence 
with the words, “ And whereas also,” which are sufficiently positive. 

If any one of the counts in a declaration be proved, although no evi- 
dence is given as to the others, the plaintiff is entitled to a verdict and judg- 
ment upon it unless it be radically insufficient in law. And when more than 
one count is proved, the jury may assess entire or distinct damages on each. If 
distinct damages are assessed, judgment may be given upon either of the counts; 
but if the jury find entire damages on all the counts, the judgment must be en- 
tire, in which case, if one of the counts be insufficient in law, the judgment may 
be arrested in toto, or a writ of error is sustainable."* When the defect is dis- 
covered before verdict, it is expedient to apply to the court for leave to strike 
out such defective count, or to amend, or to enter a nolle prosequi to such count, 
or at the trial to take a verdict only on the sufficient counts." 

2884. There are some actions where the object is to recover damages, and in 
others no damages can be recovered ; a certain amount of damages should be 
laid or claimed, and the consequences of laying too little may sometimes embar- 
rass the plaintiff; the damages should be laid according to a particular form ; 
these will be severally considered. 

2885. No damages should be laid in real actions. In personal and mixed 
actions the declaration should conclude to the damage, ad damnum: but to this 
there are exceptions. In seire facias upon a record, which is an action merely 
to obtain an execution on an ascertained right of record, and in a penal action 
at the suit of a common informer, no damages should be laid; in the latter case 
the plaintiff’s right to the penalty did not accrue until the bringing of the suit, 
and therefore he could have sustained no damage. 

In assumpsit, covenant, case, replevin, and trespass the object of the action is 
to recover damages. Although in debt that be not the principal object of the 
suit, still damages are recoverable. 

2886. In those cases where the principal object of the action is to recover 
damages, the amount laid in the declaration should be sufficient to cover the 
real demand ; for, as we have seen,'” the plaintiff cannot recover greater dam- 

than he has declared for and laid in the conclusion of his declaration; 
though when he left a blank for the damages, it was held good after the verdict, 
as in that case the blank in the declaration was supplied by the writ." 

When the verdict is greater than the amount laid in the declaration, a remit- 
titur should be entered for the surplus before judgment; that is, a formal entry 
should be made on the record by which the plaintiff abates or remits the excess 
of damages found by the jury beyond the sum laid in the declaration.” 

In debt it is usual to lay the damages in such a sum as will cover the interest, 
because the damages are merely nominal, the object of the action being to re- 
cover a sum of money eo nomine and in numero.! l 


ni Stiles v. Nokes, 7 East, 506. In an action for a penalty under a statute, each count 
must show by itself or by reference to other counts what statute has been violated, and 
setting forth the statutes in full in the first count, and referring to them in the subsequent 
counts as “said statutes,” is insufficient. Crawford v. New Jersey Co., 4 Dutch. N. J. 479. 

u? Hart v. Langfitt, 2 Ld. Raym. 842; Comyn, Dig Pleader, C, 33, 

13 Needham v. McAuley, 13 Vt. 68; Keirle v. Shriver, 11 Gill & J. Md. 405; Walker v. 
Sargeant, 11 Vt. 327; Dryden v. Dryden, 9 Pick. Mass. 546; Stevenson v. Hayden, 2 Mass. 
406; Barnes v. Hurd, 11 Mass. 50; State v. Bean, 19 Vt. 530. 

441 Chitty, Pl. 295. A misjoinder of counts may be taken advantage of on demurrer 
or writ of error. Pell v. Lovett, 19 Wend. N. Y. 546; or in arrest of judgment. Rodley v. 
Roop, 6 Blackf. Ind. 158. i 

Before, 2884. 46 Proctor v. Crozier, 6 B. Monr. Ky. 268. 

™ Duppa v. Mayo, 1 Saund. 285, n. 6; Fury v. Stone, 2 Dall. Penn. 184. 

= Ha ae tree 1 H. Blackst. 550; aoe v. Theobald, Cowp. 588. 
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2887. The form of the conclusion is, “ And therefore he brings his suit,” etc. 
In ancient times the plaintiff was required to establish the truth of his declara- 
tion in the first instance before it was called into question by the pleadings by 
the simultaneous production of his secta; that is, a number of persons as wit- 
nesses to confirm his allegations."*® The practice of thus producing a secta gave 
rise to the very ancient formula almost invariably used at the conclusion of a 
declaration ; as, entered of record, “and thereupon he brings his suit,” etc., et 
inde producit sectam, and though the actual production has for many centuries, 
even in England, fallen into disuse, the formula still remains. The count in a 
writ of right never concluded with the ordinary production of suit, nor did the 
count in dower.'” 

2888. We have seen when a profert is necessary when the action is founded 
on a deed of record ; a profert is also required in other cases, and it usually fol- 
lows immediately after the conclusion to the damages. This occurs in cases 
brought by executors or administrators; in order to show their title to sue they 
must make a profert of the letters testamentary or letters of administration, 
which are the Duniak of their authority. In a scire facias the profert may 
be made in the middle or at the end of the declaration. The omission of a pro- 
fert is now aided, unless the defendant demur specially for the defect." 

2889. It is not usual to insert pledges to prosecute. Anciently it was necessary 
to find pledges or sureties to prosecute a suit, and the names of the pledges were 
added at the foot of the declaration ; but in the course of time it became unne- 
cessary to find such pledges, because the plaintiff was no longer liable to be 
amerced, pro falsa clamore, and the pledges were merely nominal persons, and 
now John Doe and Richard Roe are the universal pledges; but they may be 
omitted altogether’? or inserted at any time before judgment.’ In case the 
plaintiff neglects to deliver or file his declaration within the time prescribed 
by law or ‘the rules of the court, or is guilty of other delays or defaults, he is 
adjudged not to follow his suit or his remedy as he ought to do, and thereupon 
a non suit or non prosequitur is entered, and he is said to be non pros’d. For 
suffering this non pros the plaintiff was formerly liable to be amerced to the 
king for making a false complaint, and to pay costs to the defendant.’ 

2890. Having pointed out the general requisites and the several parts of a 
declaration, it only remains to be observed that many defects in it may be cured 
by the acts of the defendant. This is the case particularly with those which are 
merely formal and not substantial; these may he aided either by a plea or by a 
verdict for the plaintiff.” After verdict, when the issue joined absolutely re- 
quired on the trial proof of the facts defectively or improperly stated or omitted, 
and without which it cannot be presumed the judge would have directed the 
jury to give, or that the jury would have given the verdict, such defect, imper- 
fection, or omission is cured by the verdict at common law. 


ne Bracton, 214, a. 

19 3 Blackstone, Comm. 395; Gilbert, Civ. Act. 48; Stephen, Pl. 427; 1 Chitty, Pl. 
899. 

m Profert and oyer are abolished in England by the Common Law Procedure Act, 15 & 
16 Vict. c. 76. In most of the United States profert has been abolished, and any written 
instrument relied on must be set out in the pleading either wholly or such part as is relied on. 

1% Archbold, Civ. Pl. 171; Tidd, Pract. 455; Beardsley v. Southmayd, 2 Green, N. J. 
534. Under the modern codes, pledges of prosecution are not in general required, and 
when required they are real, not nominal. Where the plaintiff is a non-resident, he is 
sometimes required to furnish security for costa; this is done by having his writ indorsed 
by a sufficient resident. 

1% Baker v. Phillips, 4 Johns, N. Y. 190. 

1% 3 Sharswood, Blackst. Comm. 295, 296. 

1% Comyn, Dig. Pleader, C, 85, 87. sai 
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2891 The plaintiff having stated his claim in his declaration, his opponent 
is now bound to set up his defence. By defence is meant the denial of the truth 
or validity of the complaint, and not a justification. It is a general assertion 
that the plaintiff has no ground of action, which assertion is afterward extended 
and maintained in the olai It is somewhat similar to the contestatio litis of 
i civil law, though the contestatio litis is rather the joinder of issue than a 

efence.? 

Defence is of two descriptions, first, half defence, which is as follows: “ venit 
et defendit vim et injuriam, et dicit,” etc.; or, second, full defence, “ venit et de- 
fendit vim æ injuriam, et dict,” etc., (meaning “ quando et ubi curia consider- 
avit,” or, when and where it shall behoove him,) “et damna et quickquid quod 
ipse defendere debet et dicit,” etc.» In strictness, the words quando, etc., ought 
not to be added when only half defence is.made, and after the words “ venit et 
defendit vim et injuriam,” the subject matter of the plea should be immediately 
stated.‘ 

It has now become the practice in-all cases, whether full defence or half de- 
fence be intended, to state it as follows: “ And the said A B, by C D, his 
attorney, comes and defends the wrong (or in trespass, force) and injury when, 
etc., and says,” which will be considered only as half defence where such de- 
fence should be made, and as full defence when the latter is necessary.’ 

If full defence were made expressly by the words ‘“ when and where it shall 
behoove him,” and “the damages and whatever else he ought to defend,” the 
defendant would be precluded from pleading to the jurisdiction or in abatement, 
for by defending when and where it shall behoove a the defendant acknow- 
ledges the jurisdiction of the court, and by defending the damages, he waives 
all objections to the person of the plaintiff. 

Although, formerly, defence was a matter of substance it is now only a matter 
of form, and the omission of it is aided by general demurrer.’ 


13 Sharswood, Blackst. Comm. 296; Coke, Litt. 127. 

? See 2 Brown, Civ. and Adm. Law, 358, n. 21; Code of Pr. of Louisiana, art. 357 ; Code 
3, 9, 1; Dig. 5, 1, 14, 1; Code 2, 59, 2. 

* Coke, Litt. 127, b; Bacon, Abr. Pleas, D. 

* Gilbert, Civ. Act. 188; 3 Bos. & P. 9, n. a. 

è Wilkes v. Williams, 8 Term, 633; Willis, 41; 2 Saund. 209, c; 8 Bos. & P. 9. 

* 2 Saund. 209, c; Bacon, Abr. Pleas, D; 3 Blackstone, Comm. 297, 298. 

T Hole v. Burgoigne, 3 Salk. 271. It is apprehended that in no state is it now of the 
slightest consequence whether the defendant commences his plea with the formula given 
in the text or not, or which he uses; and in the states which have adopted codes of practice 
neither of these forms is in use. 

132 


PLEAS. 2892-2894 


2892. Imparlance, from the French parler, to speak, or licentia loquendi, in 
its most general signification, means time given by the court to either party to 
answer the pleading of his opponent; as, either to plead, reply, rejoin, etc., and 
it is said to be nothing but the continuance of the cause till a further day.® 
But the more common signification of the term is time to plead.’ 

Formerly the parties were allowed time to speak or confer together, so that 
they might endeavor to settle the matter in dispute. Now, time for pleading 
is allowed in most cases by general rules of practice, without any formal entry 
of an imparlance. 

2893. Imparlances are of three kinds, a common or general imparlance; a 
special imparlance ; and a general special imparlance. 

A general imparlance is the entry of a general prayer and allowance of time 
to plead till the next term, without reserving to the defendant the benefit of 
any exception, so that after such general imparlance the defendant cannct object 
to the jurisdiction of the court, nor plead any matter in abatement. This kind 
of imparlance is always from one term to another. 

A special imparlance reserves to the defendant al] exceptions to the writ, bill, or 
count, and after it the defendant may plead in abatement, though not to the juris- 
diction of the court, because by praying an imparlance he admits its jurisdiction. 

A general special imparlance contains a saving of all exceptions whatsoever, 
so that the dekndant after this may plead not only in abatement, but also plead 
a plea which affects the jurisdiction of the court, as a privilege. He cannot 

lead a tender, and that he always was ready to pay, because, by craving time, 
he admits he is not ready, and so falsifies his plea.” The last two kinds of 
imparlances are, it seems, sometimes from one day to another in the same term. 

When, after an imparlance, the defendant pleads any thing which the impar- 
lance waives or falsifies, the plaintiff may sign judgment as for want of a plea, 
or apply to the court to set it aside, or demur, or finally specially reply the 
imparlance, by way of estoppel, that is, by showing in the replication that the 
defendant is precluded, by his own act appearing upon the record, from availing 
himself of the matter alleged in his plea.” 

2894. When an action is founded on a deed, pleaded with a profert in curid, 
as before explained, the defendant is entitled, upon demanding it, to oyer of the 
instrument, the original meaning of which is to hear it read. Over, then, is a 
prayer or petition to the court that the party may hear read to him the deed, 
stated in the pleadings of the opposite party, for such deed is by intendment of 


® Bacon, Abr. Pleas, C. ® Lawes, Civ. Pl. 93, 94; 2 Saund. 1, n. 2. 

1 Tidd, Pract. 418, 419. 

u Tidd, Pract. 419; 1 Chitty, Pl. 420, 424; Bacon, Abr. Pleas, C; Comyn, Dig. Pleader, 
D; 1 Sellon, Pract. 265; Gould, Pl. c. 2, 33 16, 20; Stephen, Pl. 90. In modern practice, 
the term imparlance is rarely used, and in most of the states the step taken by the defend- 
ant at this stage is an appearance. Under the statutes and rules of court the defendant 
must appear or enter an appearance within a certain time, either after the service of pro- 
cess or after the beginning of the return term or the entry of the action. The plea, answer, 
or demurrer, must le filed within a fixed time after the appearance, unless for cause shown 
upon motion the court allow further time, in which case the action may be continued to 
the next term. A general appearance has this effect of a general imparlance, that after it 
the defendant cannot plead in abatement. A special appearance is entered when the de- 
fendant intends to plead in abatement or other dilatory pleas. A general appearance is 
made by an entry of the name of the defendant or his attorney on the docket, or by filin 
his pleading, or in some states by filing an affidavit, that the defendant is advised an 
believes he has a good defence, and intends to bring the cause to trial. This is called an 
S of n or of defence. A special appearance may be by entry on the docket, or 

y a plea. 

A renea appearance waives all defects in the process. Free ~v. Haworth, 19 Ind. 404; 
Hayes v. Shattuck, 21 Cal. 51; State v. Doane, 14 Wisc. 483. All defecta in the service. 
Lawrence v. Bassett, 5 All. Mass. 140; nel: Bickle, 17 Ind. 325. 
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law in court, when pleaded with a profert. The origin of this sort of pleading, 
we are told, is that in ancient times the generality of defendants were them- 
selves incapable of reading.? By the modern practice, a compliance with the 
demand of oyer is to furnish the attorney of the opposite party with a copy of 
the deed, or file it in the proper office. 

Oyer is demandable in all actions, real, personal, and mixed. 

Though formerly oyer was demandable of the writ and of records, as well 
as of deeds, now it is not granted of a record or of the original writ, and can be 
had only in cases of deeds, probates, letters of administration, ete., of which 
profert is made on the other side. Oyer never was demandable of private 
writings not under seal.’ 

When the party is not bound to plead the specialty or instrument with a 
profert, as in the case of a promissory note, and he pleads it with one, such 
profert is mere surplusage, and the court will not compel him to give oyer of 
it. And if profert be omitted when it ought to have been made, the adversary 
cannot have oyer, but must demur. 

Oyer is allowed to enable the party to plead with a full understanding of his 
case, and therefore he has a right to it whenever a profert is properly made; 
and the refusal of oyer in such case is error, though it is not error to grant oyer 
where it is not demandable of right. For the ordering of oyer is supposed to 
have been no prejudice to the party giving it; but the refusal of it is presumed 
to have been injurious to him who demanded it, as he is supposed to have been 
unable to plead advantageously without it." 

2895. A plea is the defendant’s answer, by matter of fact, to the plaintiff’s 
declaration. It is distinguished from a demurrer, which opposes matter of law 
to the declaration.” l 

Pleas are divided into pleas dilatory, or those which delay the plaintiff’s 
remedy, not by questioning the cause of action, but the propriety of the suit, 
or the mode in which the remedy is sought; or peremptory, which deny the 
plaintiff’s cause of action. Pleas were thus divided in imitation of the division 
of exceptions in the civil law. Lxceptiones aut perpetuæ sunt, aut temporales et 
dilatoriæ. 

Subordinate to this there is another division; they are either to the jurisdic- 
tion of the court, in suspension of the writ, in abatement of the writ, or in bar 
to the action. The first three belong to the dilatory class, ghe last is of the 
peremptory kind.” 

The most natural order of pleading is that established by law, and which the 
defendant must pursue, to wit: first, to the jurisdiction of the court; second, 
to the disabilities of the parties; third, to the count or declaration; fourth, to 
the writ. 

This appears to be the natural order of pleading, because each subsequent 
plea admits that there is no foundation for the former. But although this is 
the order generally adopted in the United States, yet it is not universal, for the 
want of jurisdiction may be taken advantage of at any stage of the case. 

These various kinds of pleas will be separately considered ; and for that pur- 
pose this chapter will treat first of dilatory pleas, and, second, of pleas in bar.’ 


12 2 Sharswood, Blackst. Comm. 299; Stephen, PI. 87. 

13 Gatton v. Dimmitt, 27 Ill. 400; Mississippi R. R. v. Cross, 20 Ark. 443. 

% The doctrine of profert has no place under the New York code. Livingstone v. White, 
30 Barb. N. Y. 72. 

8 Stephen, Pl. 62. 6 Dig. 44, 1, 3. 

1 Stephen, Pl. 63; 1 Chitty, Pl. 425; Lawes, Pl. 36. 

18 A plea jointly pleaded by several for one of whom it is good, bat bad for the others, is 
bad as to all; otherwise where the plea is several. Clark v. Lathrop, 33 Vt. 140; Morton 
v. Morton, 10 Iowa, 58. r 
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2886. Pleas which have obtained the name of dilatory pleas are, to the jur- 
isdiction, in suspension of the action, and in abatement. 

2897. A plea to the jurisdiction is one which denies that the court has juris- 
diction of the canse.’? Such a plea, though in effect it abates the writ, yet 
differs from a plea in abatement, principally in three points: 1, it must be 
pleaded in person ; 2, only half defence must be made; 3, it should include sè 
curia cognoscere velit, if the court will have further cognizance of the said 
plea.” A plea to the jurisdiction is not properly a plea in abatement, because 
the court do not abate the writ, nor give any judgment for costs, but merely 
dismiss the case.” . 

These pleas will be considered with regard to the cases in which they are al- 
lowed, the mode of pleading them, and the time when they must be pleaded. 

2898. Pleas to the jurisdiction may arise from various causes: from the 
privilege of the defendant, by which he is exempted from liability to suits, from 
the fact that the cause of action arose out of the territorial jurisdiction of the 
court, and from a want of power in the court to take cognizance of the sub- 
ject matter of the suit. 

2899. Some persons are privileged from suits of every kind; of course the 
courts have no jurisdiction in such cases, and the case must be dismissed upon 
the plea of privilege being established. Ambassadors cannot be sued, and the 
act of congress, besides punishing all persons who may have been active in 
procuring any writ against them, declares any writ or process sued out against 
any ambassador received by the President of the United States to be void ;” 
and the consent of the defendant cannot give the court jurisdiction.” 

Members of congress are also privileged from suits while attending to their 
duties in congress, or going to and returning from the same; this peer is 
not only their own and that of their constituents, but also of the house of which 
they are members.” 

When the privilege is merely personal, it must be asserted seasonably, or it 
is waived. 

2900. Courts are divided into those of general and those of special or lim- 
ited jurisdiction. The first have cognizance of all transitory actions wherever 
the cause may have accrued, because all actions of that kind in general follow 
the person of the defendant.” / 

To the latter, or courts whose jurisdiction extends only to causes of action ac- 
tually arising within certain local limits, it is a good plea to the jurisdiction as 
well in transitory as in local actions that the cause of action did not accrue 


1 Bacon, Abr. Pleas, E, 1, 2; Gould, Pl. c. 5, 3 18; Stephen, Pl. 63; 1 Chitty, Pl. 427; 
Archbold, Civ. Pl. 290. 

2 Stephen, Pl. 393. 

™ Bacon, Abr. Pleas, E,1. A motion to dismiss can be sustained only where the want 
of jurisdiction is apparent on the face of the writ. For defects not so apparent the defend- 
ant must plead in abatement. Badger v. Towle, 48 Me. 20; Ames v. Winsor, 19 Pick. 
Mass. 247. And costs may now be awarded upon the abatement for want of jurisdiction 
as well as for any other cause. l 

2 Act of Congr., April 30, 1790, 3 25; 1 Stat. 117. See before, 2800. 

2 United States v. Benner, Baldw. C. C. 240. 

” Jefferson, Man. 2 3; Story, Const. 3% 856 to 862. See before, 2801. , 

3 At common law, the jurisdiction of the courts depended upon a personal service of 
process upon the defendant, and his appearance in court. The object of the process was 
merely to compel appearance. It followed, therefore, that any court of general juris- 
diction, which had by means of process compelled an appearance, had full jurisdiction in 
transitory actions. But as we have seen, (before, 2830, note,) jurisdiction is now b 
statutes made to depend upon the residence of the parties, and if the residence is suc 
as not to confer jurisdiction, this fact may be pleaded: in abatement. If it is apparent on 
the record, the court will dismiss the action on motion, or ez officio without motion. 
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within those limits.” In these last cases, however, it is not necessary to plead 
to the jurisdiction, for the exception may be taken advantage of under the gen- 
eral issue.” 

But even courts of general jurisdiction have no authority to try cases of a 
local nature arising in a foreign jurisdiction, or in any place where the process 
of the court cannot run,” and the defendant may plead to the jurisdiction. It 
seems, however, that where a local action not ae a judgment in rem, as 
trespass quare clausum fregit, for an injury to land lying in a foreign country, is 
brought, even in a superior court, exception may be taken to the jurisdiction 
under the general issue.” 

290L When the court has no cognizance over the subject matter of the suit, 
it is fatal to its jurisdiction, for it cannot under any circumstances undertake to 
try it, because it is not competent; as, if an action should be brought in the 
circuit court of the United States to recover a less sum than five hundred dol- 
lars, or if a cause exclusively of admiralty jurisdiction should be brought in a 
court of common law. In these cases it is not requisite to plead to the juris- 
diction, for the court would dismiss the cause on motion, or, even without mo- 
tion, ex officio, for the whole proceeding would be coram non judice and utterly 
void. 

2902. A difference must be observed between a plea to the jurisdiction in a 
court of limited and one of general jurisdiction. In pleading in a court of the 
first class it is only necessary to plead negatively, that is, to show by proper 
allegations that the court has no jurisdiction ; in pleading in a court of general 
jurisdiction, on the contrary, it is requisite, both at law and in equity, not only 
to show that the court has not jurisdiction, but also to designate specially some 
other court which has it. But this rule does not apply when the court has no 
jurisdiction of the subject matter. 

The plea to the jurisdiction must be signed by the defendant in person ; for 
if it be signed by attorney, it is presumed he did so by leave of court, and the 
asking leave is tacitly admitting the jurisdiction. But such implied admission 
cannot aid the jurisdiction except in cases in which the objection must be taken, 
if at all, by plea to the jurisdiction, and can be taken in no other way.” 

It has already been observed that the plea must conclude “if the court will 
have further cognizance of the said plea.” * 

2903. The plea to the jurisdiction must be the first act of the defendant in 
court. It must therefore be before a general or even a special imparlance; for 
if in a case of this kind the defendant refers any other question than that of its 
jurisdiction, of which it must of necessity judge, he admits the jurisdiction, and 
having so admitted it, he cannot afterward deny it.” 


æ% In regard to these courts, every vital fact tending to confer jurisdiction must be appar- 
ent on the face of the record, and will not be presumed. Rowan v. Lamb, 4 Greene, Iowa, 
468; Clark v. Norton, 6 Minn. 412. A plea to the jurisdiction of a superior court must 
clearly and specifically aver a want of it, as its jurisdiction is to be presumed. Diblee v. 
Davison, 25 Ill. 486. i 

7 Bacon, Abr. Pleas, E, 1. A plea alleging jurisdiction as to two of four defendants is 
bad. Lester v. Stevens, 29 Ill. 155. . 

3 Bacon, Abr. Pleas, E, 1. 2 10 Coke, 68, 76, b. 

* Black v. Black, 34 Penn. St. 354. Consent may give a court jurisdiction of the parties, 
but not of the subject matter. Brady v. Richardson, 18 Ind. 1; New Albany R. R. v. 
Wilson, 16 Ind. 402. 

3 Bacon, Abr. Pleas, FE, 2; Lawes, Pl. 91; Bacon, Abr. Abatement, A. A motion to dis- 
miss for want of jurisdiction is not technically a plea to the jurisdiction, and may be made 
by an attorney. Nye v. Liscomb, 21 Pick. Mass. 263. 

3 Bacon, Abr. Pleas, E, 1; Mosely v. Hunter, 3 Ired. No. 543. If it offers to verify and 
concludes to the country, it is bad. Elmer v. M’Kenzie, 5 Ala. N. 8. 617. 

5 Coke, Litt. 127, b; The Bee, Ware, Dist. Ct. 332. This of course does not apply where 
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A plea to the jurisdiction and a plea in abatement are repugnant, and if they 
are filed at the same time, the latter supersedes the former.” So if a plea in 
abatement and a plea in bar are filed together.” 

A plea in suspension of the action is one which shows some ground 
for not proceeding in the suit at the present period, and prays that the pleading 
may be stayed until that ground be removed. Of this class, which is very 
small even in England, is the parol demurrer, which, when an action of debt is 
brought against an infant heir fora debt of the ancestor, or a real action against 
the infant, is a suggestion of the non-age of-the infant, and a prayer that the 
proceedings may be stayed till he is of full age, when it is said the parol de- 
murs. This plea, it is believed, is unknown in this country. 

2905. A plea in abatement of the writ is one which shows some ground for 
abating or quashing the original writ, and makes a prayer to that effect. One 
of the cardinal rules relating to pleas in abatement is that the plea must give 
the plaintiff a better writ; for unless the defendant can do this, the plaintiff 
could not be certain of bringing another suit correctly.” Indeed, this is the 
criterion between a plea in abatement and a plea in bar. 

The various grounds for which a writ may be abated relate either to the dis- 
ability of the plaintiff to the disability of the defendant, to the count or decla- 
ration, or to the writ. 

2906. Pleas to the disability of the person do not strictly fall within the 
definition of pleas in abatement, for they do not pray “that the writ be 
quashed,” but pray judgment “if the plaintiff ought to be answered.” They 
are, however, classed among pleas in abatement. 

Pleas to the disability of the plaintiff must relate to the time of commencin 
or continuing his suit, and either deny his existence, as that he or one of severa 
plaintiffs at the commencement of the suit was a fictitious person, or dead ; ® 
and when a sole plaintiff dies pending the suit, his death may be pleaded in 
abatement; but by statute it is provided in several states, and perhaps in most 
of them, that his personal representatives shall be substituted ; in case one of 
several plaintiffs dies, the action, in general, abates at common law, for by join- 
ing in the suit they assert a joint right of recovery, which, as such, is destroyed 
by the death of either of them; but this last rule is qualified to some extent as 
to personal actions, which admit of summons and severance, and in which an 
entire indivisible thing is to be recovered ; for in such actions, after one of the 

laintiffs has been summoned and severed, he ceases to be a party, and the other 

mes the sole plaintiff, prosecuting for the whole amount or matter in de- 

mand, and, thereiore if the severed plaintiff dies pending the action, his death 
has no effect upon the suit.” 

It may be pleaded that the plaintiff is an alien enemy, for such a person can- 


there is no jurisdiction over the subject matter. In that case all the proceedings are void, 
and the objection may be suggested at any time. Eberly v. Moore, 24 How. 147. 
* Sherwood v. Stevenson, 25 Conn. 431. 
*® Preston v. Simons, 1 Rich. So. C. 262. And in this case the plea in abatement need 
not be replied to. Dean v. M’Kinstry, 11 Miss. 213. 
æ 3 Sharswood, Blackst. Comm. 300; Stephen, Pl. 64. Parol signifies in French, speech, 
in Latin, loquela, which was the most ancient appellation of leading. Stephen, Pl. 29. 
37 Fink v. Maples, 15 Ind. 297. 
æ Comyn, Dig. Abatement, E, 16,17; Bacon, Abr. Abatement, L. i 
» Bacon, Abr. Abatement, F. Summons and severance is a proceeding to separate one 
of several persons, who is a co-plaintiff, from the rest; this takes place when one of such 
rsons neglects or refuses to appear. He may then be summoned to appear, etc., and if 
e refuses to join in prosecuting the suit, he is separated from it by a judgment of sever- 
ance, or, as it is technically called, ad sequendum solum. See Bacon, Abr. Summons and 
Severance, F; Brooke, Abr. Summons and Severance; Archbold, Civ. Pl. 59; Coke, Litt. 189; 
Wentworth, Off. Ex. 96, 104. 
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not maintain an action while he so remains. When the husband sues alone in 
cases where his wife ought to be joined, the defendant may plead in abatement. 
When a woman marries pending a suit brought by her, she renders herself un- 
able to proceed any further, and the writ must abate at common law; but in 
some states, Connecticut and Massachusetts for example, if a feme sole plaintiff 
marries, pendente lite, her husband is authorized by statute to appear, suggest 
the marriage upon the record, and then jointly with her proceed in the suit. 

If one of several having joint rights sues alone, the non-joinder of the others 
must be pleaded in abatement if the defendant means to take advantage of it.® 
n 2907. Pleas in abatement to the person of the defendant are various, and re- 

te to: 

The misnomer of the defendant, and when this takes place, the writ must 
abate. But the defendant must be careful in such case not to admit by his 
plea or otherwise on the record that he is sued by his right name, or in a name 
by which he is known; when, therefore, the defendant pleads, “And the said 
C D comes and defends,” he admits he is the person sued; his plea should com- 
mence, “And A B, against whom the plaintiff has sued out his writ by the 
name of C D,” ete. 

When there are several defendants they must all be named in full, describ- 
ing each of them; and when sued as partners, they cannot be sued by the name 
of the firm; as, A B and Co. 

The coverture of the defendant may be pleaded in abatement when a feme 
covert is sued without her husband ; and, as she is incapable of appointing an 
attorney, she must plead this matter in person.” But when the husband is 
civiliter mortuus, or is an alien enemy residing abroad, this matter may be re- 
plied, and she will be considered as feme sole.“ The marriage of a feme sole 
defendant does not abate the writ, it being unreasonable that the defendant by 
her own act should defeat the action of the plaintiff. 

The death of a sole defendant at common law abated the suit; but that evil 
is remedied in all of the states by statutes which provide the substitution of 
personal representatives. And by the statute of 17 Car. II, c. 28, it is enacted 
that the death of either party “ between verdict and judgment shall not be 
alleged for error, so as judgment shall be entered within two terms after such 
verdict.” By the statute 8 and 9 W. III, c. 2, §§ 6 and 7, it is enacted “that 
if there be two or more plaintiffs or defendants and one of them should die, if 
the cause of such action should survive to the surviving plaintiff or plaintiffs, 
or against the surviving defendant or defendants, the writ of action shall not be 
thereby abated; but such death being suggested upon the record, the action 
shall proceed at the suit of the surviving plaintiff or plaintiffs against the sur- 
viving defendant or defendants.” 

The only question that can arise now in such a case is whether the cause of 
action survives. Actions on contracts survive in general, but to this there are 
exceptions; as, where the contract was to be performed personally by the party 


“ Hobbs v. Hatch, 48 Me. 55; White v. Brooks, 43 N. H. 402; Roop v. Seaton, 4 Greene, 
Iowa, 252. Held contra that non-joinder of plaintiffs may be taken advantage of in arrest 
of judgment under a plea of the general issue. Farni v. Tesson, 1 Black, 309. 

“ Miller v. Stettiner, 7 Bosw. N. Y. 692. Under the statutes of the various states allow- 
ing amendments, a writ will not generally abate if the defendant is named so that he can 
be identified. Anunimportant mistake will not be regarded. If the misnomer has caused 
doubt in the defendant’s mind whether he is the party intended, yet upon his appearance 
the plaintiff will be allowed to amend upon proper terms, so that the defendant will not 
be prejudiced. Chadsey v. McCreery, 27 Ill. 253; Adams v. Wiggin, 42 N. H. 653 

# Foxtwist v. Tremaine, 2 Saund. 209, c, n. 1. 

* Comyn, Dig. Abatement, F, 2; Gould, Pl. c. 5, 3 86; 1 Chitty, Pl. 438. 

“ Bacon, Abr. Abatement, F. Pa 
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deceased, or where the injury done by the breach was merely the Personal suf- 
fering of the deceased, as in case of breach of promise of marriage.” In regard 
to torts the rule varies. Actions to recover specific goods, as detinue and re- 
plevin, survive. So also in general do actions for injuries done to the personal 
property of the deceased. Actions for injury to the person do not in general 
survive. But by statutes the executor may now sue for injuries causing the 
death of the testator, if of such a nature that the testator would have had a 
cause of action. Where the defendant dies, the general rule is that the action 
survives if he has acquired a gain by his wrong doing. But this is not uni- 
versal. 

2908. There is no plea to the declaration alone but in bar.“ Formerly the 
defendant might demand oyer of the writ, and then, the same being set forth, 
if there was any variance between the writ and the count, or between the record, 
specially mentioned in the count, the defendant might plead such variance or 
demur, move an arrest of judgment or sustain a writ of error; but as oyer 
of the writ cannot be now demanded, such variance is no longer pleadable in 
abatement.” 

2900. Pleas in abatement of the writ have been greatly abridged, because 
oyer of the writ is no longer demandable, and it is only when an error is carried 
into the declaration that advantage can be taken of it. There are pleas in abate- 
ment of the writ which do not require an examination of the writ itself. For 
example, if in the declaration one only of two joint contractors is named de- 
fendant, this is sufficient to show that the same non-joinder exists in the writ; 
for as the variance between the writ and the declaration is a fault, the defendant 
is entitled to assume that they agree with each other, and he may consequently, 
without producing the writ, plead this non-joinder as certainly existing in this 
latter instrument. In all cases where no oyer is necessary, pleas in abatement 
of the writ may still be pleaded.* 

These pleas are to the writ and to the action of the writ. 

2910. Pleas to the form of the writ were formerly pleaded for matters appar- 
ent upon thé face of the writ, such as variance from the record, specialty, and 
the like; but as oyer can no longer be had, now pleas in abatement to the form 
of the writ are principally for matter dehors, existing at the time of suing out 
the writ, or arising afterward, such as misnomer of the plaintiff or defendant 
in the Christian or surname.“ Pleas to the form of the writ may also be plead- 
ed when persons suing or being sued as husband and wife are not married ; or 
one of the plaintiffs or defendants was a fictitious person, or dead at the time of 
suing the writ, or when other persons who are not sued ought to have been 
joined.” 

, 291L A plea to the action of the writ is one which shows that the action is 
misconceived, or that it is in one form when it ought to be in another, as where 


Smith v. Sherman, 4 Cush. Mass. 408. 

2 Saund. 209, d; Johnson v. Altham, 10 Mod. 210. 

1 Chitty, Pl. 439. In New Jersey, a defendant may avail himself of such variance, 
either by oyer and plea or by a motion to set aside the proceedings for irregularity. Bank 
of New Brunswick v. Arrowsmith, 4 Halst. N. J. 284. In South Carolina, by special de- 
murrer. Young v. Grey, 1 M’Cord, So. C. 211. 

+ Under cur systems of serving a writ by copy a material variance between the original 
and the copy may be pleaded in abatement of the writ. Gould v. Smith, 80 Conn. 88. 
But it will not be abated if the variance is not calculated to mislead. Union Co. v. Shep- 
herd, 2 Hill, N. Y. 413. And, in general, any defect in the service of the writ which is 
not repugnant to the return of the officer may be pleaded in abatement of the writ, pro- 
vided the defendant has not waived such defect by a general appearance. If the matter 
pleaded is repugnant to the return of the officer, the writ will not abate, but the defendant 
is remitted to his remedy against the officer for a false return. 

® Comyn, Dig. Abatement, H, 17. & Comyn, Dig. Abatement, E, H. 
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case is brought when trespass is the proper remedy; or it may be pleaded to a 
second action for the same cause, pending the first.’ In penal actions, however, 
when two actions are brought for the same cause, the plea is in bar, because the 
party who first sues is entitled to the penalty.” 

The pendency of a suit in a foreign court cannot be pleaded in abatement.® 

2912. Care must be taken that pleas have their proper forms, for although it 
is a general rule that a mere prayer of judgment, without poung out the ap- 
propriate judgment, is sufficient, because, the facts being shown to the court, ìt 
is bound to pronounce the proper judgment ;™ yet if the plea contain matter 
in bar of the action, and concludes in abatement, it is a plea in bar, and judg- 
ment shall be given upon it; for if the plaintiff can have no cause of action, he 
can have no writ.” But to discourage dilaton? pleas, the courts have departed 
from this rule in regard to the effect of the beginning and conclusion of such 
pleas. . 

A plea which contains matter only in abatement, concludes in bar, and is 
found against the defendant, is a plea in bar, and final judgment may be given, 
because, by praying judgment, if the plaintiff shall maintain his action, the 
defendant admits the writ to be good. And whena plea begins in bar, though 
it contains matter in abatement, and concludes in abatement,” it is a plea in bar, 
and final judgment may be given. 

2913. As to the title of the term, these pleas must in general be entitled of 
the term to which the action is brought, and before the defendant has done 
anything to admit the jurisdiction of the court, or the right of the plaintiff to 
sue. 

2914. The commencement of these pleas may be considered as to the state- 
ment of the appearance, the nature of the defence, and the prayer. 

Pleas of misnomer should not admit that the defendant has been pro ly 
sued in his proper name, as, “ And the said C D, sued by the name of E D.” 
Here, by using the word said, he admits he is the same person. The form 
should be, “ And C D, sued by the name of E D.”® 

The nature of defence has already been stated.” 

Pleas to the jurisdiction usually commence without any prayer of judgment, 
and conclude, “and this he, the said plaintiff, is ready to verify, wherefore he 
ae be judgment, if the said court here will or ought to take cognizance of the 
said plea.” ® 

A plea to the person of the plaintiff or defendant, in respect to the disability 
to sue or be sued, and not on account of misjoinder of one party, ought to 
conclude with a prayer, “if the plaintiff ought to be answered.” 

The plea in abatement of the writ, for matter apparent on the face of it, 
should begin and conclude by “ praying judgment of the writ, and that the 
same be quashed.” But where the plea is for matter dehors, as misnomer, the 
plea should conclude with that prayer.” 


61 Prosser v. Chapman, 29 Conn. 515. 

82 Combe v. Pitt, 3 Burr. 1423. 

5 Bradley v. Bank, 20 Ind. 528; Wurtz v. Hart, 13 Iowa, 515; Wood v. Lake, 13 Wisc. 
84; Cox v. Mitchell, 7 C. B. N. 8. 55. 

* Pitt v. Knight, 1 Saund. 97, n. 1. 

$ Foxtwist v. Tremaine, 2 Saund. 209, c; Casey v. Cleveland, 16 Ala. 445. So a plea 
commencing in bar and concluding in abatement is to be considered a plea in bar; and if 
it contain no sufficient matter in bar, it may be demurred to asa plea in bar. Hargis v. 
Ayres, 8 Yerg. Tenn. 467; Lowe v. Blair, 6 Blackf. Ind. 282. 

6 2 Saund. 209, d. 5 2 Saund. 209, c and d. 

8 2 Saund. 1, n. 2. e Before, 2891. 

© 2 Saund. 209, d; Bacon, Abr. Abatement, P; Comyn, Dig. Abatement, I, 12. 

& 1 Saund. 318, n. 
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2915. An affidavit of the truth of the facts stated in al] dilatory pleas must 

accompany them.” 
- 2816. A writ being divisible may be abated in part and remain good for the 
residue. The defendant may plead to part in abatement, and demur or plead 
in bar to the residue of the writ or declaration. When the matter contained in 
the plea goes to defeat only a part of the plaintiff’s cause of action, the plea in 
abatement should be confined to that part; a plea to the whole would be de- 
fective.* But when the matter goes only in part in abatement of the writ, and 
concludes with a prayer that the whole may be abated, the court may abate so 
much of the writ as the matter pleaded applies to, if there be a plea to other 
parts of the declaration.“ 

Great accuracy is required in framing dilatory pleas ;* they must be certain 
to every intent,” be pleaded without repugnancy, and must in general give the 
plaintiff a better writ, for this is the true criterion between a plea in abatement 
and a plea in bar. The commencement and conclusion of the plea should be 
correctly stated, otherwise the plaintiff may demur; where a plea concluded 
praying judgment if instead of of, the plea was held bad on demurrer, though 
the words, “and that the same may be quashed,” were also added. 

A plea in abatement speaks ordinarily of the time when it is pleaded, and 
not of the commencement of the suit.” | 

2917. After the defendant has pleaded a dilatory plea the plaintiff may con- 
sider whether he can sustain his suit or not; if he cannot deny the truth of the 
matter alleged, and it is sufficient in law to quash the writ, he may enter a cas- 
setur breve; that is, pray that the writ may be quashed to the intent that he 
may sue out a better one against the defendant. 

Although the plaintiff cannot tacitly abandon part of his demand, or his pro- 
ceedings against one of several defendants without discontinuing the whole suit, 
yet in some cases he may, by entering an express agreement or acknowledgment 
on record not further to prosecute his suit as to the whole or part only of the 
cause of action, or if there be several causes of action® or defendants, as to some 
or one of them, and proceed as to the rest.” This acknowledgment or agree- 
ment is called a nolle prosequi. 

In civil cases a nolle prosequi is considered, not in the nature of a retraxit, as 
was formerly supposed, but only an agreement not to proceed against some of 
the defendants, or as to part of the suit.” A nolle prosequi is now held to be 
no bar to a future action for the same cause, except in those cases where from 
the nature of the action judgment and execution against one is a satisfaction of 
all the damages sustained by the plaintiff.” 

If the plaintiff is satisfied he can never recover, he may enter a retraxit, or a 
withdrawal of his suit. It is called a retraxit from the fact that this was the 
principal word used when the proceedings were in Latin. 

A retraxit differs from a non-suit, the former being the act of the plaintiff 
himself, for it cannot be entered even by an attorney,” while the latter takes 


© A plea to the jurisdiction need not be verified. Howe v. Thayer, 24 Ill. 246. But 
leas in abatement must be, and that absolutely and not on belief merely. King v. Haines 
Ill. 340. An oath is, however, required to a plea to the jurisdiction where the want of 
jurisdiction does not appear on the face of the record. Ludwick v. Bechamire, 15 Ind. 198. 
Harries v. Jamison, 5 Term, 557. “ 2 Saund. 210, d. 
© Getchell v. Boyd, 44 Me. 482. 
* Ellis v. Ellis, 4 R. I. 110; Belden v. Laing, 8 Mich. 500. 
* Barker v. Remick, 43 N. H. 235. 8 7 Wend. N. Y. 301. 
œ 1 Pet. 80. 
% 1 Saund. 207, note (2), and the authorities there cited, 
n Cooper v. Tiffin, 3 Term, 511; Cooke v. Berry, 1 Wils. 98. 
Tn 8 Coke, 58; 3 Salk. 245. bas 
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place in consequence of the neglect of the plaintiff. A retraxit also differs from 
a nolle prosequi; the effect of a retraxit is a bar to all actions of a similar na- 
tare ;” a nolle prosequi is not a bar even in a criminal prosecution. 

If the pendency of another action is pleaded, the plaintiff may discontinue 
the first action and reply such discontinuance.” 

2918. If after a full examination the plaintiff declines to suffer a non-suit, 
enter a nolle prosequi or a retraxit, he may either demur, reply, sign judgment 
for want of a sufficient plea, or in some cases he may Seid either at common 
law or by virtue of a statute. 

When the plea is untrue in fact the plaintiff should reply, and the replication 
may begin without any allegation that the writ ought not to be quashed ; it 
must not be as toa plea in bar, because that would be a discontinuance, but 
should conclude to the country. If an issue in fact be joined upon the replica- 
tion and found for the plaintiff, the jury should assess the damages, and the 
judgment is peremptory for the delay that the plaintiff recover, quod recupered, 
and not that he answer over quod respondeat.” 

When the plaintiff demurs he is not required to assign any special cause, 
though it is safest to demur specially. In general, the judgment on the de- 
murrer in favor of the plaintiff to a plea in abatement or to a replication to 
such plea is only interlocutory, that the defendant answer over quod respondeat 
ouster.” But when a plea containing matter which can be pleaded only in 
abatement improperly commences or concludes in bar, the judgment or demurrer . 
may be final.” It is a rule that when the judgment is respondeat ouster no 
other plea in abatement will be allowed.” hen the judgment on a plea in 
abatement is for the defendant, it is that the writ or bill be quashed ; or if a 
temporary disability or privilege be pleaded, that the plaintiff remain without 
day, until, etc.” : 

A judgment may be signed by the plaintiff, as for want of a plea, in some 
cases where the plea is defective in substance; when the plea is defective in 
form the plaintiff should demur.™ 

When a misnomer has taken place, either of the plaintiff or defendant, and 
this is pleaded in abatement, the plaintiff may amend his declaration, and need 
not enter a cassetur breve. But when there is a non-joinder of one of several 
defendants, and this matter is pleaded, the plaintiff cannot amend, and must 
enter a cassetur before he commences a new action, or at least before the repli- 
cation of nul tiel record to a plea in such new action of autre action pendant.™ 

2919. When no dilatory plea has been offered, or if any, or all which the 
law allows, have been pleaded and overruled as insufficient, the defendant may 
then plead to the action; for no judgment can be rendered against him until 


% Bacon, Abr. Non-suit, A; Evans v. M’Mahan, 1 Ala. N. 8. 45. But the dismission of 
& case stated does not amount to a retrazit, and is no bar to a future suit for the same cause 
of action. Hoffman v. Porter, 2 Brock. C. C.156. If one of several plaintiffs in an action 
of tort enters a retraxit, the court will strike his name out and suffer the other plaintiffs to 
proceed. Wilkinson v. Gilchrist, 5 Ired. No. C. 228. 

14 Averill v. Patterson, 10 N. Y. 500. 

5 Comyn, Dig. Abatement, I, 14,15; Bacon, Abr. Abatement, P; 2 Saund. 210,n.8; Chase 
v. Deming, 42 N. H. 274; Mineral Point R. R. v. Keep, 22 Ill. 9. 

6 2 Saund. 210, n. 3. The writ will abate if a co-defendant set forth in the writ has not 
ees with process, although he is within the jurisdiction. Curtis v. Baldwin, 42 N. 


" Bacon, Abr. Abatement, P. 8 Houck v. Scott, 17 Ala. 169. 
™ A demurrer should not be filed to a defective plea to the aia ctinn the proper 
course is to set down the plea for hearing, when its sufficiency will be considered. Tei 
v. Stevens, 29 Ill. 155. 
® Gray v. Sidneff, 3 Bos. & P. 395; Hixon v. Binns, 3 Term, 185. 
a Graham, Pr. 98; Bouvier, Law. Dict. Lis Pendens. 
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he has been required to answer, and has had an opportunity to contest the 
merits or peat of the suit; and these he is not bound to answer until he 
has exhausted or waived his right to interpose all dilatory exceptions. B 
pann in bar to the action the defendant waives all dilatory pleas of which 

e could have taken advantage before so pleading in bar, though he does not 
waive a right to plead to matters which may afterward accrue.” By denying 
the cause of action itself he tacitly admits the mode in which the remedy is 
pursued to be correct. 

Pleas in bar will be considered as to their nature, as to their kinds, as to their 
qualities, their construction, and their form. 

2920. A plea in bar to the action is one which shows some ground for de- 
feating the action, and contains a prayer to that effect. Such a plea is unlike a 
dilatory plea, because it impugns the right of action altogether instead of merely 
diverting the proceedings to another jurisdiction, or suspending them, or abat- 
ing the particular writ; it is a conclusive answer to the action. Such a plea 
must, in general, deny all, or some essential part of the averments of facts in 
the declaration, or, admitting them to be true, allege new facts which obviate 
or repel their legal effect. In the first case, in the language of pleading, the 
defendant is said to traverse the matter of the declaration ; in the latter to con- 
fess and avoid it; pleas of this kind are, therefore, divided into pleas by way 
of traverse, and pleas by way of confession and avoidance.® 

2021. Pleas in bar are also classed into two other kinds: the general issue 
and special pleas in bar. 

The general issue denies in direct terms the whole declaration; as in 
personal actions where the defendant pleads nil debet, that he owes the plaintiff 
nothing ; or non culpabilis, that he is not guilty of the facts alleged in the whole 
declaration ; or in real actions, where the defendant pleads nul tort, no wrong 
done; or nw disseisin, no disseisin committed. These pleas and the like are 
called general issues; by importing an absolute and general denial of all mat- 
ters alleged in the declaration, they at once put them all in issue. 

Formerly, the general issue was seldom pleaded, except when the defendant 
meant wholly to deny the charge against him; for when he meant to avoid and 
peis the charge, it was usual for him to set forth the particular ground of 

is defence as a special plea, which appears to have been necessary to appraise 
the court and the plaintiff of the particular nature and circumstances of the 
defendant’s case, ne was originally intended to keep the law and the facts dis- 
tinct. And, even now, it is an invariable rule that every defence which cannot 
be specially pleaded may be given in evidence at the trial upon the general 
issue, so that the defendant is in many cases obliged to plead the particular cir- 
cumstances of his defence specially, and cannot give them in evidence on that 
general plea. But the science of special pleading having been frequently per- 
verted to the purpose of chicane and delay, the courts have in some instances, 


® Brown v. Illius, 27 Conn. 84. After filing plea in bar the defendants on motion were 
allowed to withdraw this plea, and to plead in abatement that the plaintiffs had falsely 
alleged themselves to be citizens of a different state from the defendants, and therefore the 
United States court had no jurisdiction, and this plea being sustained, the plaintiff’s 
PR was dismissed. Eberly v. Moore, 24 How. 147. It is held in Massachusetts that 

e court cannot allow an answer in abatement after an answer on the merits. Hastings 
v. Bolton, 1 All. Mass, 529. 

* Most of the modern codes have abolished special pleading. Where the general issue 
is used all special matters of defence may be in general set up by filing a specification. 
But in many states the answer has taken the place of all pleas in bar, and in this the de- 
fendant denies all material facts which he intends to traverse, and sets up all new matters 
which he intends to plead in avoidance. The answer should be as full and complete as a 
special plea at common law. Ayrault v. Ce Perian; 33 Barb. N. Y. 229. 
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and the legislature in others, permitted the general issue to be pleaded, and 

ial matter to be given in evidence under it at the trial, which at once in- 
cludes the facts, the equity, and the law of the case.“ In a writ of right the 
general issue is called the mise. 

As a general rule, the defendant is not allowed to plead specially such facts 
as amount to a total denial of the charge made against him, and may be given 
in evidence under the general issue, which, in such cases, must be pleaded.® 
But in many instances, where the defence consists of matter of law, the defend- 
ant may plead it specially, or give it in evidence under the general issue.” 

2923, Special pleas in bar are very various, according to the circumstances 
of the defendant’s case; as, in personal actions the defendant may plead any 
special matter in denial, avoidance, discharge, excuse, or justification of the 
matter alleged in the declaration, and which destroys the plaintiff’s action; or 
he may plead any matter which estops or precludes him from averring or in- 
sisting on any matter relied upon by the plaintiff in his declaration. 

These special pleas either deny the facts stated in the declaration, confess and 
avoid them, are in discharge, in excuse, in justification, or in estoppel. 

2924. When a special df denies the facts stated in the declaration, it is usu- 
ally called a special traverse. All pleas in denial are generally traverses, for the 
meaning of this word is a denial; and, therefore, in pleading to traverse is to 
deny or controvert any thing which is alleged in the declaration, plea, replica- 
tion, rejoinder, sur-rejoinder, or other pleading. But special traverses are not 
the only pleas which may properly be called special pleas in denial of the decla- 
ration, for the defendant may in his plea allege new matter in contradiction to 
what is expressly stated in the declaration, or what is necessary to support it, 
though not expressly mentioned in it; as, in an action on an arbitration bond, 
(that is, a bond given by a party to perform an award of arbitrators to be made 
of some matter left to their arbitration,) if the plaintiff declares, as he may, upon 
the penal part of the bond merely, without setting forth the condition of it, the 
defendant, after craving oyer of the condition, may set it forth in his plea and 
plead nullum fecerunt arbitrium, or that the arbitrators made no award. 

2925. Pleas in confession and avoidance are pleas which confess the matters 
contained in the declaration and avoid their effect by some new matter, which 
shows that the p.aintiff is not entitled to maintain his action; as, by admitting 
the contract declared upon and showing that it is void or voidable on account 
of the want of ability of one of the parties to make it, as, by coverture, or in- 
fancy, or the like; or by the mode in which the contract was executed, as b 
duress; or that it was contrary to law, as being against some statute winch 
eo void ; for these circumstances are sufficient to defeat the plaintiff’s 
claim. 

2926. Pleas in discharge are distinguished from those in avoidance. They 
are such as admit the demand, but instead of avoiding its payment or satisfac- 


% 3 Blackstone, Comm. 305, b; 2 Greenleaf, Ev. 2 9. 

® 3 Blackstone, Comm. 309. 

* Under the various codes of late years adopted by the several states there is no general 
issue technically so called. The defendant may plead a general denial of the whole de- 
claration or complaint, and under this may prove any thing which tends to controvert an 
of the material allegations of the declaration. Moorman v. Barton, 16 Ind. 206; Caldwe 
v. Bruggerman, 4 Minn. 270; Caldwell v. Gall, 11 Mich. 77; Hawkins v. Borland, 14 Cal. 
412. Other matter, such as want of consideration of a promissory note, must be specially 
pleaded. Bingham v. Kimball, 17 Ind. 396. 

*' Want of consideration must be specially pleaded. Frybarger v. Cockefair, 17 Ind. 
404; or fraud, Jenkins v. Long, 19 Ind. 28. A plea of fraud should allege a scienter, and 
the defendant’s reliance on the false representations. White v. Watkins, 23 IlL 480; 
O’Donald v. Evansville R. R., 14 Ind. 259. 
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tion, show that it has been discharged by some matter of fact or of law; as, by 
having been already paid or settled by the rendition of an award or judgment, 
or that the plaintiff has released the defendant, though he may not have given 
up his right, or that he cannot recover because of the defendant’s right of set-off. 
So the defendant may avail himself of the discharge of the plaintiff’s claim by 
matter of law, as alienage, or the bankruptcy of the plaintiff, or his having been 
himself discharged from the contract by bankruptcy, or its being too late to sue 
him by reason of the statute of limitations.™ 

2927. Pleas in excuse also admit the demand or complaint stated in the dec- 
laration, and excuse the non-compliance with the plaintiff’s claim or the com- 
mission of the acts of which he complains on account of the defendant’s having 
done all in his power to satisfy the former, or not having been the culpable 
author of the latter. The following are examples of pleas in excuse: 

A tender and refusal. Where the defendant tenders to the plaintiff what is 
due to him and the plaintiff refuses to accept it and afterward brings a suit for 
its recovery, the defendant in his plea may acknowledge the debt and plead the 
tender, adding that he has always been and is still ready to pay it; this is 
called a plea of tender and toujours et uncore prist, and, on payment of the money 
into court, if the issue is found for him, the defendant will be exonerated from 
costs and the plaintiff made justly liable for them. 

Self-defence. When an action is brought for an assault and battery, the de- 
fendant may plead that the plaintiff assaulted him first, which obliged him to 
defend himself, and that if any harm happened to the plaintiff from such de- 
fence, the same was occasioned by his own assault first made upon the defendant. - 
This is called a plea of son assault demesne. In like manner he may plead that 
the assault was committed in defence of those whom he had a right to defend 
on account of his relative position; as, in defence of his wife, children, or ser- 
vants. . 

The defendant may also plead that he has not performed a contract because 
he has been prevented by the plaintiff from fulfilling his engagement. 

In actions of trespass, he may plead that the injury occurred from inevitable 
accident, and without any fault in him. 

2928. Pleas in eg ai differ from pleasin excuse. In the latter the 
. defendant relies upon the plaintiff’s conduct as his apology for his dping or not 
doing the act in question ; in pleas of justification, on the contrary, the defend- 
ant professes purposely to have done the acts of which the plaintiff complains, 
not on account of his negligent or culpable conduct, but in order to exercise 
that right which he insists in point of law he might exercise, and in the exer- 
cise of which he conceives himself not merely excused but justified. The 
grounds of such justification seem to consist principally of matter of title, or 
interest in or respecting land, or matter of authority, mediately or immediately 
derived from the plaintiff, or the general operation of law from the particular 
circumstances of the case.” 

2929. In form, a plea of justification must show the authority under which 
the defendant acted,” in order that the court, who are alone the judges of the 


® Hammond, Nisi P. 118, 119. Arbitrament and award must be pleaded specially. 
Yingling v. Kohlhass, 18 Md. 148; Brown v. Perry, 14 Ind. 32. A plea of payment or of 
accord and satisfaction must show to whom payment or satisfaction was made. Nill v. 
Comparet, 15 Ind. 243. If a verbal release is pleaded the terms and consideration must 
be set out that the court may judge of its validity. Hosier v. Eliason, 14 Ind. 523. 

® Justification must be specially pleaded under the modern codes as well as at common 
law. Glazer v. Clift, 10 Cal. 303; Tomlinson v. Darnall, 2 Head, Tenn. 538; Briggs n 
Mason, 31 Vt. 433. 

® Coke, Litt. 283, a. 
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law, may decide on its sufficiency, and also that the plaintiff may know of its 
existence, and answer it if he can. The defendant is therefore required to set 
forth the instrument by which the authority was conferred, such as a writ or the 
like, and also its direction, to show that the defendant was authorized to exe- 
cute it,” and out of what court, and whence it emanated.” And a justification 
under it, showing it has been returned, must aver the fact with a prout patet per 
recordum, that is, with an averment that such matter appears of ae 6 which 
matter would be improper in a case where the defendant only alleged that the 
writ was sued out, because it is not a record until it is filed.” 

2930. A plea in estoppel is a preclusion in law which prevents a man from 
alleging or denying a fact in consequence of his own previous act, allegation, or 
denial of a contrary tenor.* Lord Coke says, “ Ap estoppel is when a man is 
concluded by his own act qr acceptance to say the truth.”* And Blackstone * 
defines “an estoppel to be a special plea in bar, which happens when a man has 
done an act, or executed some deed, which estops or precludes him from averring 
anything to the contrary.” ) 

A plea of this kind, like a plea in avoidance of the declaration, always ad- 
vances new matter; but it differs from the latter in this, that instead of confess- 
ing or avoiding the plaintiff’s allegations, it neither admits nor denies them, 
merely relying on the estoppel, and, after stating the previous act, allegation, or 
denial of the opposite party, prays judgment if he shall be received or admit- 
ted to aver contrary to what he before did or said. 

293L An estoppel may arise either from matter of record, from the deed of 
the party, or from matter in pays, that is, matter of fact. 

Any confession or admission made in pleading in a court of record, whether 
it be express or implied, from pleading over without a traverse, will for ever 
preclude the party from afterward contesting the same fact in any subsequent 
suit with his adversary.” This is called an estoppel by matter of record. 

As an instance of estoppel by deed may be mentioned the case of a bond re- 


e 


a Watkins v. West, Ld. Raym. 1530; De Forest v. Swan, 4 Greene, Iowa, 357; Wheeler 
v. McCorristen, 24 Ill. 40. 

% Gray v. Hart, Salk. 517. If it emanated from a court of limited jurisdiction, the facts 
a which the jurisdiction is grounded must be set out in detail. ys v. Lull, 9 Wisc. 


“ Brigstock v. Stanion, Ld. Raym. 108. Mr. Hammond, in his excellent work on Nisi 
Prius, gives the reason why a prout patet is necessary. He says: “The defendant, we will 
su e, concludes his pleading with a general verification, the effect of which is, that he 
will establish the allegations comprised in his plea to the satisfaction of a jury. This 
averment embraces every part of a plea, so that if it contains matter of record, the de- 
fendant has affirmed that he will submit the question, whether or not the record exists, to 
a jury; but this mode of proceeding is improper, inasmuch as that question must be de- 
cided by the court; therefore, he must single out the matter of record from the mass of 
the other allegations, and aver it with a prout patet, thereby affirming in effect that he will 
establish its existence by inspection of the court. The same rule will be observed in all 
other pleadings; and with regard to a count or deglaration, the conclusion, ‘and therefore 
he brings his suit,’ is, in substance, that he brings his witnesses to prove the truth of its 
contents; and as their testimony is not competent to establish a record, matters of that 
ponies must be averred here with a prout patet, the same as in other pleadings. How- 
ever, the omission of the averment in any case can only be objected to by demurring 
specially, because the opposite party may, notwithstanding, reply nul tiel record, and so is 
not inconvenienced by the omission.” Hammond, Nisi P. 115. 

If the time for the return of the writ has elapsed, the plea should aver such return, or 
Aa cause for not returning. Shippen v. Curry, 3 Metc. Ky. 184; Slomer v. People, 

If the time has not elapsed, of course the writ itself unreturned is sufficient. Kingsbury 
v. Buchanan, 11 Iowa, 387 

* Stephen, Pl. 239. ® Coke, Litt. 352, a. 

% 3 Blackstone, Comm. 308. " Comyn, Dig. Estoppel, A, 1. 
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citing a certain fact; the party executing that bond will be precluded from 
ote denying in any action brought upon that instrument the fact so 
recited. 

An example of an estoppel by matter in pays occurs when one man has ac- 
cepted rent of another ; he will be estopped from afterward denying in any 
action with that person that he was at the time of such acceptance his tenant.” 

Every estoppel ought to be reciprocal, that is, to bind both parties ; ® 
and this is the reason that regularly a stranger shall neither take advantage of 
nor be bound by an estoppel. But privies in blood, privies in estate, and privies 
in law are bound by aid may take advantage of estoppels. 

2933. There is a plea in bar which does not strictly fall under either of these 
denominations, called a special issue. It differs from a special plea in bar in 
this, that the latter is, universally, a plea advancing new matter, whereas the 
plea called the special issue never advances such matter, but merely denies some 
material allegation, the denial of which is in effect a denial of the entire cause 
of action. 

These several pleas are called indifferently pleas to the action, pleas in bar, 
or pleas in chief. 

Besides the general issue and special pleas there is another kind, 
known by the name of sham pleas. These are pleas known to be false, and are 
put in merely for the purpose of delay ; as, Fe een recovered, that is, a aie 
that judgment has already been recovered for the same cause of action. These 
pleas are generally discouraged by the courts, and are treated as nullities.’™ 

An issuable plea is one which goes in chief to the merits, upon which the 
plaintiff may take issue and go to trial; or a demurrer for some defect in sub- 
stance. 

2935. One of the principal rules relating to pleas by confession and avoid- 
ance is, that they must give color. By color is meant an ay aoa or primd facie 
right. The meaning of the rule that every plea in confession and avoidance 
must give color is, that it must admit an apparent right in the opposite party, 
and, therefore, rely on some new matter, by which that apparent right is de- 
feated. An example will render this familiar. Suppose that an action is 
brought for the breach of a covenant, and the declaration fully states it, to this 
declaration the defendant pleads a release; the tendency of this pua is to admit 
an apparent right in the laintiff namely, that the defendant did, as alleged in 
the declaration, execute the deed on which the action is founded, and breach 
therein contained, and would, therefore, prima facie, be chargeable with dam- 
ages on that ground ; but shows new matter not before disclosed, by which that 
apparent eae is done away, namely, that the plaintiff discharged him by ex- 
ecuting to him a release. But suppose, again, that the plaintiff should reply 
that the release was obtained by duress; here he would admit that the defendant 
had, primá facie, a good defence, namely, that the release was executed as alleged 
in the plea, and that, therefore, the defendant would be apparently discharged ; 
but he relies on new matter by which the effect of the plea is avoided, namely, 


* Comyn, Dig. Estoppel, A, 8. As to the necessity of pleading an estoppel in pais, see 
Hawley v. Middlebrook, 28 Conn. 527. It must aps led ander thec re Wisconsin. 
Gill v. Rice, 13 Wisc. 549; but not in Minnesota, Caldwell v. Auger, 4 Minn. 217. In tres- 

whatever admissions as to his own or to the plaintiff’s title the defendant may make 
in his special pleas, they have no effect as estoppels in pais, and do not estop him from 
pone the plaintiff to full proof of his title under the general issue. Child v. Allen, 38 

t. ; 

* Hempstead v. Easton, 33 Mo. 142; Schuhman v. Garratt, 16 Cal. 100. 
woe v. Bergen, 23 N. Y. 162; Gustorfs v. Taaffe, 18 Cal. 385; Morton v. Jackson, 2 
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that the release was obtained by duress. The plea in this case would give color 
to the declaration, and the railication to the plea. 

But let it be supposed that the plaintiff had replied that the release was ex- 
ecuted by him, but to another person and not to the defendant, it is evident he 
would not admit the apparent validity of the release, and the replication would 
be informal as wanting color, because if the release were not to the defendant, 
there would not exist an apparent defence, requiring the allegation of new 
matter to avoid it, and the plaintiff might have traversed the ai by denying 
that the deed stated in the plea was his deed. 

The color incident to all regular pleadings in confession and avoidance is 
called implied color, to distinguish it from another kind, which, though now 
unusual, is still sometimes inserted in the pleadings, and which is known by the 
name of express color. The term is HP applied to this latter kind. lor 
in this sense is defined to be a feigned matter, pleaded by the defendant in an 
action of trespass, from which a plaintiff seems to have a good cause of action, 
whereas he has in truth only an appearance or color of cause.'™ 

Express color was used for the purpose of enabling a party to spread out his 
title upon the record; when the plea wanted implied color then the pleader 
gave an express one by inserting a fictitious allegation of some colorable title 
in the plaintiff, which he at the same time avoided by showing a better title in 
the defendant.’ : 

2936. The qualities which express color ought to have are said to be— 

It ought to be matter of title doubtful to a Jury; as, where the defendant 
pleads that the plaintiff claiming by a deed of feoffment that is sufficient, for it 
$ a doubt for men unlearned in the law if land ought to pass by deed or by 

very. 

Color, as such, ought to have continuance, although it wants effect; as, if a 
defendant give color by color of a deed of demise to the plaintiff for the life 
of another, who, it appears by the pleadings, was dead before the e this 
is not sufficient, because the color does not continue, but the defendant may 
well deny the effect of it, namely, that the plaintiff claims by color of a deed 
of demise to him for life, whereas nothing passed by it, therefore there is a 
difference between the continuance of color and the effect of it. 

The color ought to be such that if it were of effect it would maintain the 
nature of the action ; as, in an action of assize, color of a freehold ought to be 

iven. 
> Color ought to be given by the first conveyance, otherwise the conveyance 
before will be waived ; and, therefore, where the defendant derived title to him- 
self, by divers mesne conveyances, and gave color to the plaintiff by one who 
was last named in the conveyance, this was held insufficient; he should have 
given color by him who was first named in the conveyance." In giving color 
under a feoffment the word charter or deed must be used.™ 

2937. The paa of pleas in bar will be understood by considering suc- 
cessively the adaptation of the plea to the nature of the action, and of its con- 
formity to the count; what the plea must answer; what a plea in justification 
must confess; the singleness of the plea; the certainty of the ane direct, 
positive, and argumentative pleas; the capacity of the matter cleared to be 
tried; and the truth of the ee 

2938. A plea in bar, it has already been stated, is an answer to the merits 


Bacon, Abr. Trespass, I, 4. 

1? Stephen, Pl. 225; Brown, Entr. 348, for a form of the plea. 

1 Allen’s Case, 2 Rolle, 140. Sce, as to color, Levfield’s Case, 10 Coke, 91; Doct. Pl. 
tit. Color, 72; Bacon, Abr. Pleas, I, 8; Comyn, Dig. Pleader, 3, M, 40; Stephen, Pl. 220; 
Lawes, Pl. 126. re 1% Allen’s Case, 2 Rolle, 140. 
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of the complaint, and always goes in denial of the alleged right of action. It 
must, therefore, be adapted to the nature of the action and conformable to the 
count. A plea which does not so conform. may be treated as a nullity; as, 
where to an action of assumpsit the plea is nil debet, or non assumpsit in debt. 

The plea must not only be adapted to the nature of the action, but it should 
be conformable to the count; where, therefore, an assignee of a bankrupt de- 
clared that the defendant was indebted to the bankrupt and promised the plain- 
tiff as assignee to pay him, and the defendant pleaded that the cause of action 
did not accrue to the bankrupt within six years, this plea was held bad on de- 
murrer, because the plea did not answer the promise in the declaration and pre- 
cluded the plaintiff from proving a promise to himself. 

2939, Every plea must answer all it assumes in the introductory part to 
answer, and no more. When the plea begins only as an answer to part, the 
plaintiff cannot demur generally ; his course is to take judgment by nil dicit for 
the part not answered.” But if the plea profess at its commencement to an- 
swer more than it afterward answers, the whole plea is bad and the plaintiff 
may demur; as, where in trespass the defendant assumes in the introductory 
part of his plea to justify the assault, battery, and wounding, and afterward 
merely shows that by virtue of a writ he arrested the plaintiff, but shows no 
excuse for the wounding.” But if the part professed to be answered, which is 
not, is mere matter of aggravation, the plea need not justify that, and the an- 
swer of the matter, which is the gist of the action, will suffice. 

2940. When the defendant undertakes to justify an act, he must necessarily 
admit the facts to be true. Every special plea of justification must, therefore, 
state circumstances which either excuse the facts complained of or show them 
to be lawful.’® 

2941. Pleas are either single or double; that is, the defendant may rely 
upon a single ground or plead several matters in his defence. At common law 
the defendant could only have pleaded one single matter to the whole declara- 
tion. This often abridged the justice of the defence and caused perplexity and 
inartificial pleading, the party endeavoring to crowd as much reasoning as he 
could in his plea, however intricate, repugnant, or contradictory he might be 
by so doing. But when the declaration consisted of several parts, the defend- 
ant might have pleaded several matters to the different parts; as, not guilty 
to part of the declaration, and to another part a justification or a release; and 
when there were several defendants, each of them might have pleaded a single 
matter to the whole, or several matters to different parts of the declaration. 
To remedy the inconveniences of the common law the statute for the amend- 
ment of the law was enacted,” by virtue of which the defendant or tenant in 
any action or suit, or any plaintiff in replevin, in any court of record, may, with 
the leave of the said court, plead as many several matters thereto as he shall 


1% 2 Saund. 63, d. 

8 Lawes, Pl. 135, 136; Comyn, Dig. Pleader, E, 1; Wells v. Mason, 4 Ill. 388; Wallace 
v. Bear River Co., 18 Cal. 461; Miller v. Rigney, 16 Ind. 327. Thus the defence of usu 

oes only to a part of the cause of action, and if answered to the whole, the answer is ba 
Webb v. Deitch, 17 Ind. 521. 

W? 1 Saund. 28, n. 1, 2,3; 296, n. 1; Postmaster v. Reeder, 4 Wash. C. C. 678; Nevins 
v. Keeler, 6 Johns. N. Y.65; Van Ness v. Hamilton, 19 Johns. N. Y. 349. If the plea 
merely denies an immaterial fact and is clearly frivolous, the plaintiff will on motion be 
allowed judgment, as by default. Lund v. Seamen’s Bank, 37 Barb. N. Y. 129. 

18 Gibbon v. Pepper, Salk. 637; Scott v. Shepherd, 3 Wils. 411; 1 Saund. 18, 14, n. 8; 
28, n. 1; Stephen, Pi. 219; Blood v. Adams, 33 Vt. 52. In trover, the defendant answered, 
first, by general denial; second, by admission and justification. It was held that the 
general denial was controlled by the admission. Derby v. Gallup, 5 Minn. 119. 

1° 4 Anne, c. 16, s. 4, 5. vi 
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think necessary for his defence."° But the statute does not appear to aid du- 
plicity in the same plea. 

When several isa are pleaded in virtue of the statute, in bar to one and 
the same thing or demand, each of them operates and: is treated as if it were 
pleaded alone; each must stand or fall by itself;"' no one of them can have 
the effect of dispensing with the proof of what is denied by another. 

Duplicity must be objected to by special demurrer, and the particular du- 
plicity must be particularly pointed out, and if the plaintiff do not demur, he 
must reply to both material parts of the plea.’ 

2942. By certainty in pleading is meant a clear and distinct statement of 
the facts which constitute the cause of action or ground of defence, so that they 
can be understood by the party who is to answer them, by the jury who are to 

ascertain the truth of the allegations, and by the court who are to give the 
` judgment. Lord Coke states certainty to be of three sorts: certainty to a com- 
mon intent, certainty to a certain intent in general, and certainty to a certain 
intent in particular.’ 

2943. By certainty to a common intent is to be understood that when the 
words are used which will bear a natural sense and also an artificial one, or one 
to be made out by argument and inference, the natural sense shall prevail ; it is 
simply a rule of construction, not of addition. Common intent cannot add to a 
sentence words which were omitted. 

2944. Certainty to a certain intent in general is a greater certainty than the 
last, and means what upon a fair and reasonable construction may be called 
certain without recurring to possible facts which do not appear." 

2045. Certainty to a certain intent in particular is that which precludes all 
argument, inference, or presumption against the party pleading, and is that- 
technical accuracy which is not liable to the most subtle and scrupulous objec- 
tions, so that it is not merely a rule of construction, but of addition ; for when 
this certainty is requisite, the party must not only state the facts of the case in 
the most precise way, but add to them such as show that they are not to be 
controverted, and, as it were, anticipate the case of his adversary.’ 

2046. A plea is a statement of facts, and not a statement of argument; it is 
therefore a rule that a plea should be direct and positive, and not by way of 
rehearsal, reasoning, or argument; for although many matters may be alleged 
in a declaration by way of recital, or with a quod cum, that form must never be 
used in a plea. And if a plea be positive and direct in the form of its lan- 


no Chitty, Pl. 512; 1 Saund. 337, a; Bacon, Abr. Pleas, K, 1; Comyn, Dig. Pleader, E, 
2,5; C, 41; Gould, Pl. c. 8, part 1, 32 18, 25. The modern codes which have followed the 
New York system do not allow inconsistent pleas. Derby v. Gallup, 5 Minn. 119; Coble 
v. McDaniel, 33 Mo. 363. 

i Grills v. Mannell, Willes, 380; Kirk v. Nowell, 1 Term, 125; Rogers v. Old, 5 Serg. 
& R. Penn. 411. 

12 State v. Brown, 34 Miss. 688; State v. Mississippi R. R., 20 Ark. 495; Prenatt v. 
Runyon, 12 Ind. 174. A plea is not double which denies a part and justifies the rest. 
Parker v. Parker, 17 Pick. Mass. 236. The plea is double only when the defendant pleads 
several matters each of which constitutes a full defence. He may plead different defences 
to different parts, or he may plead several facts, all of which are necessary to make up one 
defence. If the failure of any one of the matters pleaded invalidates the defence, the plea 
is single. And if one of several defences is not well pleaded, the plea will not be held 
double. Thompson v. Oskamp, 19 Ind. 399. 

ns In the case of Dovaston v. Payne, 2 H. Blackst. 530, Buller, J., said he remembered 
to have heard Mr. Justice Aston treat these distinctions as a jargon of words without 
meaning; they have, however, long been made, and cannot altogether be departed from. 

us Spencer v. Southwick, 9 Johns. N. Y. 317. See 1 Saund. 49, n.1; The King v. Lyme 
Regis, 1 Doug}. 159. 

1 See Oystead v. Shed, 12 Mass. 506. 
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guage, yet if the substance be by way of argument, it is bad; as, if an action be 
brought for not delivering up an indenture by which it is stated that Titius 
granted a manor, it is no plea that Titius did not grant the manor, for it is no 
answer to the declaration except by way of argument. So in an action of tres- 
pass for taking and carrying away the plaintiff’s goods, the defendant pleaded 
the plaintiff never had any goods; this appears to be an infallible argument 
that the plaintiff is not guilty, and yet is no plea.” 

2947. It is a branch of this rule against argumentativeness that two affirma- 
tives do not make a good issue,” because the traverse by the second affirmative 
is argumentative in its nature; as, if it be alleged by the defendant that a party 
died seised in fee and the plaintiff allege that he died seised in tail, this is not a 
good issue, because the latter allegation amounts to a denial of the seisin in fee, 
but denies it by inference and argument only. This doctrine that two affirma- 
tives do not make a good issue is not taken so strictly, however, but that in 
some cases the issue will be good if there be a sufficient negative and affirmative 
in effect, though in the form of words there be a double affirmative; as, if the 
defendant plead that he was born in France, and the plaintiff that he was born 
in England, this is said to be a good issue.’ 

2048. Every plea should be pleaded so as to be capable of trial; it must, 
therefore, consist of matter of fact, the existence of which may be tried by a 
jury on the issue; or, if it contain matter of law, its sufficiency as a defence 
may be determined by the court as on demurrer, or by the record itself if it 
consist of matter of record; and if in the same plea matter of fact be so mixed 
with matter of law that they cannot be separated to be tried by the jury or the 
judge, the plea will be bad." 

2949. As the facts stated in the plea must be proved before the jury when 
issue is taken upon them, it follows that to be successful as a matter of defence 
they must not only be true, but capable of proof; and if it appear judicially to 
the court on the defendant’s own showing that he has pleaded a false plea, this 
is good cause of demurrer; as, where an action of debt was brought upon a 
bond conditioned for the performance of covenants contained in an indenture, 
and the defendant pleaded with a profert that there were no covenants contained 
in the indenture, and, upon oyer by the plaintiff, it appeared that the deed did 
contain divers covenants on the part of the defendant, the plea was held insuf- 
ficient.” 

2950. The general rules which prevail in the construction of pleas in bar are: 
that they be most strongly construed against the defendant; that a general plea, 
when bad in part, is for the whole; and that surplusage will not in general 
vitiate. 

295L The defendant is bound so to state his plea that it will be clearly un- 
derstood ; and, as he is presumed to state it as favorably for himself as possible, 
when it has two intendments it is construed against the pleader by adopting 
that which is most against his interest; as, if to an action on a bond the de- 
fendant plead payment, it shall be intended to have been made after the day 


us Doct. Pl. 41; Dy. 48. An argumentative answer is not demurrable; the remedy is 
by a motion to strike it out and cause a simple denial to be substituted. Williams v. Port, 
nae 569. Formerly it was ground for special demurrer. Hurt v. Purvis, 5 Blackf. 
Ind. 557. 

™ Comyn, Dig. Pleader, R, 3; Coke, Litt. 126, a. 

ne Tomlin v. Burlace, 1 Wils. 6. See Coke, Litt. 126, a. 

19 The case of the Abbot of Strata Marcella, 9 Coke, 25; Lawes, Pl. 138; Gould, PI. c. 
6, 3 97; 1 Chitty, Pl. 520. 

12 Smith v. Yeomans, 1 Saund. 316. See Coxe v. Higbee, 6 Halst. N. J. 695; Tucker v. 
Ladd, 4 Cow. N. Y. 47; Brewster v. Bostwick, 6 id. 34; Oakley v. Devoe, 12 Wend. N. Y. 
196; Henderson v. Reed, 1 Blackf. Ind. 347. ši 
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appointed for the payment if it do not aver it to be otherwise; but this intend- 
ment does not obtain if inconsistent with some other part of the plea.” 

` 2952. When a plea is entire it is a unit; if bad in part, it is of course insuff- 
cient for the whole; as, when there are several counts to a declaration, and the 
defendant pleads the act of limitation to the whole, and it is bad in part, the 
plea will be insufficient as to the residue.'* So if several persons join in a plea, 
and it is bad as to one, it will not avail for the others.'* 

2953. Surplusage in pleading is a superfluous and useless statement of matter 
wholly foreign and impertinent to the cause. In general, surplusagium non 
nocet, according to the maxim, utie per inutile non vitiatur ; therefore, if a man 
in his declaration, plea, etc., make mention of a thing which need not be stated, 
but the matter set forth is grammatically right and perfectly sensible, no ad- 
vantage can be taken on demurrer. In such case the unnecessary matter will 
be rejected by the court, and the pleadings will be considered as if it were struck 
out, or had never been inserted. 

When, by an unnecessary allegation, the plaintiff shows that he has no cause 
of action, or the defendant that he has no defence, the opposite party may de- 
mur. But as the parties, both plaintiff and defendant, are bound to state their 
cases formally, if the surplusage be not gramatically right, or it be absurd in 
sense, or 80 unintelligible that no sense can be given to it, the adversary may 
take advantage of the defect on special demurrer.’ 

If the party allege a material matter with an unnecessary detail of circum- 
stances, and the essential and non-essential parts of a statement are in their 
nature so as to be incapable of separation, the opposite party may include in his 
traverse the whole matter alleged ; and as it is an established rale that the evi- 
dence must correspond with the allegations, it follows that the party who has 
pleaded such unnecessary matter will be required to prove it, and thus he is 
required to sustain an increased burden of proof, and incurs greater danger of 
failure at the trial. For example, if in justifying the taking of cattle damage 
feasant, in which case it is sufficient to allege that they were doing damage to 
his freehold, he should state a seisin in fee, which is traversed, he must prove a 
seisin in fee.” 

2954. Repugnancy is where the material facts stated in a declaration, or 
other pleading, are inconsistent one with another. When the repugnancy re- 
lates to a material point it may be taken advantage of by general demurrer; 
but when it is on some immaterial matter it is a fault of form only, and no 
advantage can be taken of the defect but by special demurrer.” 

2955. A plea may be considered under six principal divisions or parts. 
These refer to the title of the court, the title of the term, the names of the 
parties, the commencement, the body or substance of the plea, and the conclu- 
sion. 

2956. At the head of the plea it is usual to state in what court it is pleaded; 
as, “in the supreme court,” or “in the court of common pleas.” . 

2957. Pleas to the jurisdiction, or in abatement, must in general be entitled 
of the same term as the declaration ; and though pleas in bar are also entitled 


11 Beach v. Bay State Co., 30 Barb. N. Y. 433; Green v. Covillaud, 10 Cal. 817; Coving- 
ton v. Powell, 2 Mete. Kv. 227; Bartlett v. Prescott, 41 N. H. 493. 

123 Webb v. Martin, 1 Lev. 48. 

133 1 Saund. 28, n. 1; Morton v. Morton, 10 Iowa, 58. 

14 Hall v. Spaulding, 42 N. H. 259; Green v. Palmer, 15 Cal. 411; Goodpaster v. Porter, 
11 Towa, 161; Westcott v. Brown, 13 Ind. 83; Kottwitz v. Bagby, 16 Tex. 656. 

1% Gilbert, Civ. Act. 132; Lawes, Pl. 64. 

1% Dy. 365; Stephen, Pl. 261; 2 Saund. 206, a, n. 22; 1 Smith, Lead. Cas. 328, note; 
1 Greenleaf, Ev. 251; 1 Chitty, Pl. 524; Boyce v. Cheshire R. R., 42 N. H. 97. 

1” Wood v. Harrell, 14 La. Ann. 61; aay v. Mississippi R. R., 20 Ark. 495. 
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of the same term, yet they may be entitled of the term of which they are 
pleaded ; and when the matter of defence has arisen since the first day of the 
term, the plea should be entitled specially of a subsequent day. 

2958. The names of the parties in the margin are not indispensable to a plea; 
the surnames only are commonly inserted, and that of the defendant is the first 
stated, as “ Roe ats. Doe.” These usually correspond with the names in the 
declaration ; or if the defendant plead by another name than that in the decla- 
ration, the difference should be own in the margin; as, “C D, sued by the 
name of E F, ats. A B.” 

2959. The commencement of the plea contains the name of the defendant, the 
appearance, the defence, and the actio non. 

3960 When the defendant pleads a misnomer, care must be taken that he 
do not by his plea admit that he was sued by his right name; as, “and the 
said John, sued by the name of James,” for by using the word said he admits 
he is the person sued by the name of James. The pleashould have commenced 
as follows: “and John, sued by the name of James.” 

2961 After the names of the parties, the appearance and defence should be 
stated; comes and defends, (venit et defendit vim et injuriam.) We have seen 
when the defendant must appear in person and when he may appear by attor- 
ney ; '® this may be so it in the plea. 

2962. The defence, it has already ee stated, is full defence or half defence, 
and its form has been explained. Every plea in bar should begin with a de- 
fence; and when the plaintiff pleads only to part, and confesses the residue, the 
defence should be confined to the part intended to be pleaded to, and it ought 
not to cover the whole charge in the declaration.” | 

2963. After stating the appearance and defence, a special plea in bar should 
begin with this allegation, “ that the said plaintiff ought nt to have and main- 
tain his aforesaid action thereof against him,” actionem non habere debet. This is 
technically termed the actio non." It always alludes to the time of the com- 
mencement of the action, and not to the time of the plea.™ 

When the defendant admits that there was once a good cause of action, which 
he avoids by matter of discharge, ex post facto, he should say actionem non ; 
but when the matter of the plea shows that there never was a good cause of 
action, the defendant should say he ought not to be charged, or, onerart non 
debet. When the matter of defence arose before the commencement of the ac- 
tion, actio non, etc., is in general the proper commencement; but no matter of 
defence arising after suit brouglit can be pleaded generally, but ought to be 
pleaded in bar of the further maintenance of the suit; and if such matter arise 
after issue joined, it must be pleaded puis darrein continuance; and if after 
trial, an audita querela is the only remedy. 

In pleading matters in estoppel, it is usual for the defendant at the beginning 
of his plea to say that the plaintiff ought not to be admitted to allege the fact 
or facts on which he relies, and which he is precluded from asserting or prov- 
ing by reason of his having done some act inconsistent with them, instead of 
saying actionem non, or onerari non.'™ 


18 Before, 2814. 

1% Comyn, re Pleader, E, 27. 

19 1 Chitty, Pl. 531; Stephen, Pl. 394. This formal assertion is unnecessary. Stafford 
v. Anders, 8 Fla. 34. 

131 Tt is reported in Dougl. 112 that Lord Mansfield said actionem non in every case goes 
to the time of pleading, and not to the commencement of the action; the doctrine has 
since been overruled. Evans v. Prosser, 3 Term, 186; Le Bret v. Papillon, 4 East, 502. 

133 But it is now usual to grant relief on motion. See Bouvier, Law Dict. Audita querela,» 
bevond, 3318, n. 

is3 Lawes, Pl. 140, 141. 
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2964. The body or substance of the plea consists of the inducement, the pro- 
testation, the ground of defence, quæ est eadem, and the traverse. 

When examining the nature of a declaration we considered the use and form 
of an inducement; and the qualities as to certainty of time, place, and other 
circumstances have been the subject of our consideration in this chapter. The 
protestando and traverse will be postponed until the subject of replication 
comes to be discussed. 

The ground of defence, or body of the plea, which states the substance of 
such defence must necessarily depend upon the circumstances of each case ; these 
should be stated with clearness, certainty, and by appropriate words, a quality 
which in pleading is called neatness." 

When, in point of form, in trespass or other actions, the plea necessarily 
states the trespass to have been committed at some other time and place than 
that laid in the declaration, it is proper immediately preceding the conclusion 
of the plea to allege that the supposed trespasses mentioned in the plea are the 
same as those of which the plaintiff has complained. This allegation is 
usually termed que est eadem transgressio, and in that case the plea con- 
cludes with a traverse of having been guilty at any other time or place, or 
the plaintiff may demur. The form is as follows: “ Which are the same as- 
saulting, beating, and ill-treating, the said John in the said declaration men- 
tioned, and whereof the said John hath above thereof complained against the 
said James.” 

2965. A plea in bar should have a proper conclusion; this may be either to 
the country or with a verification. 

2966. When the plea of the defendant tenders an issue to be tried, the for- 
mula is called a conclusion to the country. The conclusion is in the following 
words when the issue is tendered by the defendant: ‘And the said C D puts 
himself upon the country.” '®* When it is tendered by the plaintiff the formula 
is as follows: “ And this the said A B prays may be inquired of by the coun- 
try.” It is held, however, there is no material difference between these two 
modes of expression.” 

The plea should conclude to the country when there is a complete issue be- 
tween the parties; as, where the general issue is pleaded, or where the defend- 
ant simply denies some of the material facts alleged in the declaration. When 
there is an affirmative on one side and a negative on the other, the conclusion 
should be to the country; and so it is though the affirmative and negative be 
not in express words, but only tantamount thereto. 


154 Lawes, Pl. 62. 
=e See 1 Saund. 208, n. 2; 2 Saund. 5, a, n. 3; Gould, Pl. c. 8, 3 79; Archbold, Civ. 

. 219. 

_ '™ That is, upon trial by jury of the country, of or concerning the matter which is put 
in issue. 

131 10 Mod. 166. A plea concluding with a verification, which ought to conclude to the 
country, will be struck out on motion. Copperthwait v. Dummer, 8 Harr. Del. 258. 

188 Everitt v. Bartlett, 1 Spenc. N. J. 117; Carthrae v. Clarke, 5 Leigh, Va. 268; 2 Saund. 
189; Coke, Litt. 126, a; 1 Saund. 103; 1 Chitty, Pl. 592. There is “much contradiction 
to be met with in the books, Aa the solution of the general question, When shall 
a pleading conclude to the country and when with a verification?” says Mr. Hammond; 
“it may not be unsuitable to bestow a few reflections on it, in this place, and examine, 
with some minuteness, the principles upon which the adoption of either form is founded. 

“When a fact is asserted in an action, and the question whether it be true or false sub- 
mitted to the jury, their answer terminates the cause, in favor of the one party or the 
other; so that the whole merits of both the plaintiff’s and the defendant’s case are bound 
up in the truth or falsehood of the affirmation. Again: when a party concludes his plead- 
ing with a form of words, ‘and of this he puts himself upon the country, or, ‘and this he 
prays may be inquired of by the country, r puts the question to the jury, whether the 
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2967. When new matter is introduced on either side, the plea must conclude 
. with a verification or averment, in order that the other party may have an op- 
portunity of answering it.'® The usual verification of a plea containing matter 
of fact is in these words: “ And this he is ready to verify,” ete.’ In one in- 
stance, however, new matter need not conclude with a verification, and then the 
pleader may pray judgment without it; for example, when the matter pleaded 
is a negative." The reason of this is evident: a negative requires no proof, 
and it would therefore be impertinent and nugatory for the pleader who pleads 
a negative matter to declare his readiness to prove it. 

When the special plea contains a verification it is usual for the defendant at 
the conclusion to pray judgment if the plaintiff ought to have or maintain his 
action against the defendant, which is E the demand or petition of the plea. 
General issues and such like pleas are not concluded with prayer of judgment, 
but generally conclude by the defendant’s putting himself upon the country. 
However, this rule is not without exception. When an action is founded on 
matter of record, in which case the general issue is nul tiel record, that there 
is no such record, the plea must not conclude to the country like other 
general issues, but with an offer to verify the plea by the record, which, being 


fact asserted by his pleading be or be not as he has affirmed it; whereas, if the conclusion 
is, ‘and this he is ready to verify,’ he in terms declares to his opponent that he will prove 
his assertion, provided he is willing to stake the issue of the cause upon the single ques- 
tion, whether it be true or false; in the one case, he leaves his antagonist an option, in the 
other, he does not. Now, whenever the one party may admit the truth of his adversary’s 
affirmation, and disclose another fact that destroys the effect and conclusiveness which it 
would otherwise produce, it is obvious that the adversary cannot place the issue of the 
cause upon the single question of its truth or falsehood, and in such case, therefore, he 
cannot conclude his pleading to the country. Whilst, on the other hand, if no answer can 
be given to the affirmation; if it enue be confessed and avoided; but if the merits of 
the cause necessarily rest upon and are involved in its truth or falsehood,—such conclusion 
will be, under the limitations hereafter mentioned, the appropriate form. 

“To illustrate this: suppose the defendant pleads infancy to a declaration in assumpsit 
for money lent; if he has promised to pay the amount since he came of age, the plaintiff 
may reply the fact, and thereby cut down the defence. Now, if the plea is concluded to 
the country, the cause must be decided in favor of the one party or the other, as the de- 
fendant happens to have been an infant or an adult at the time the original contract was 
concluded, and the plaintiff is thereby prevented disclosing the fact upon which the real 
merits of the case depend: hence the plea of infancy must conclude with a verification. 
But suppose, for the sake of argument, that a promise given by an infant to repay a loan 
is void; a plea of infancy to an action thereon might, for any thing that has yet appeared, 
conclude to the jury, because the defence cannot, in any way, be gotten rid of; and as the 
conclusion subjects the plaintiff to no inconvenience, he has no ground of objection. 
There is, however, a formal rule of pleading, that two negatives or two affirmatives cannot 
make an issue, but only an affirmative and a negative combined; because in the two former 
cases, the averment of the one party does not contradict that of the other in direct and 
positive terms, but an in an argumentative way; therefore, the plea of infancy in the 
case last supposed should conclude with a verification ; not to give the plaintiff an oppor- 
tunity of avoiding its effect, but that the issue between him and the defendant may, for 
form’s sake, be taken by a direct traverse, hence comes the maxim, that all general issues 
must conclude to the country, because, in the first place, their effect cannot be avoided, 
and in the second, they directly negative the facts affirmed by the declaration. 

“ Upon the whole, therefore, the rule, applicable alike to all cases, will be this: where 
a pleading cannot be avoided, but the merits of the cause necessarily rest upon and are 
involved in the truth or falsehood of the facts therein disclosed, it will conclude to the 
country, provided it is a negative when the pleading which it answers is an affirmative, 
and an affirmative when the latter is a negative; if either of these essentials is wanting, 
the pleading will conclude with a verification.” Hammond, Nisi P. 97. 

Hayman v. Gerrard, 1 Saund. 103, n. 1; Comyn, Dig. Pleader, E; Curry v. Stephen- 
son, Carth. 337; Cowper v. Towers, 1 Lutw. 101; Filewood v. Popplewell, 2 Wils. 66; 
Chandler v. Roberts, Dougl. 60; Henderson v. Withy, 2 Term, 576. 
ana See Lawes, Pl. 144; 1 Chitty, Pl. 587,616; Willes, 5; 8 Sharswood, Blackst. Comm. 
Ml Harvey v. Stokes, Willes, 5. 
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matter of law, ought to be produced or proved, not before the jury, but the 


judge,'# 

Every plea ought to conclude in the manner in which it is to be tried, 
for this reason: a plea to the writ should conclude with reference to the writ, 
a common plea in bar, to the action; and in a plea of matter of estoppel 
the defendant ought to conclude with relying upon the estoppel, et sic de 
similibus S _ 


142 Lawes, Pl. 148. 
1 Coke, Litt. 303, b. A plea, concluding to the country, when it should conclude with 
a verification, is defective in form merely; and such a defect, under the statute of amend- 
ments in Rhode Island, will not warrant a judgment upon demurrer against the defend- 
ants, but the court will order the conclusion to be amended. Brown v. Foster, 6 R. I. 
564. 
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3021. Effect of pleas puts darrein coutinuance. 

3022. Form of a plea puis darrein continuance. 
3023-3030. Demurrers. 
3024-3026. The form of demurrers. 

3025. Genera] demurrers. 

3026. Special demurrers. 

3027. What pleadings are demurrable. 

3028. The effect of a demurrer. 

3029. The judgment on a demurrer. 

3031. A case stated. 

3031, n. Modern codes of pleading. 


2968. Having considered the nature, form, and qualities of pleas in bar, the 
next matter to be discussed is the nature, form, and qualities of replications. A 
replication is the plaintiff’s answer to the defendant’s plea. 

2969. When the defendant has pleaded and exhibited his defence, the plain- 
tiff should consider whether it is or is not sufficient in law to defeat the action. 
If he believes that he cannot support his action, he should either obtain leave 
to discontinue, or he may enter a nolle eens as to the whole or a part of the 
cause of action, unless there has been a demurrer for a misjoinder ; if, on the con- 
trary, he finds he can maintain his action, he must reply to the plea of the 
defendant.' 

The replication is in general governed by the plea. When the latter con- 
‘cludes to the country, the plaintiff must in general reply by adding a similiter ; 
that is, he must also submit the matter to be tried by a jury, without adding 
any new matter to it, and must stand or fall by his declaration.? In such case 
he merely replies that as the defendant has put himself upon the country, he, 
the plaintiff, does so likewise, or the like. Hence this sort of replication is 
called the similiter, that having been the effective word when the proceedings 
were in Latin.’ 

When the defendant’s plea does not conclude to the country, nor with a ver- 
ification, as, when the plaintiff declares on a judgment or other matter of re- 
cord, and the defendant pleads nul tiel record, as that plea does not conclude to 
the country, though it contains a direct denial of the matter contained in the 
declaration, the plaintiff in his replication affirms the existence of the record, 
and concludes by praying an inspection of it, if it be a record remaining in the 
said court in which the action is brought; or by giving a day to produce it, if 
it be a record of a different court. ; 

When the plea of the defendant does not amount to an issue or direct con- 
tradiction of the declaration, but is collateral to it, the plaintiff may plead again 
and reply to the defendant’s plea, either by taking issue upon a special traverse 
taken in the plea, or by directly denying or traversing the plea, or by alleging 
some new matter in contradiction of the matter contained in it, or by confess- 
ing and avoiding it by some new circumstance or distinction consistent with the 
declaration, or by concluding the defendant from pleading the matter contained 
in the plea by some matter of estoppel.‘ 


1 A replication to a plea waives a demurrer, and a replication which does not rely on an 
Eee waives it. arner v. Bledsoe, 4 Dan. Ky. 73 

3 In some states, as in Pennsylvania, the plaintiff may add new counts to his declaration, 
even on trial; but this is allowed by statute. 

3 1 Chitty, Pl. 549; Archbold, Civ. Pl. 250. 

t Under the new codes adopted in many of the states the replication remains in name 
though its function is somewhat altered. In general a replication is needed only where 
new matter is pleaded in the answer. If the answer only operates as a traverse of the 
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2970. Having considered in the last section the general nature of a replica- 
tion to a plea concluding to the country, and toa plea of nul tiel record, there 
remain now to be discussed the general rules with regard to the form of a re- 
plication. 

2971. It is usual to entitle a replication in the court and of the term of 
which it is pleaded, and the names of the parties are stated in the margin thus: 
“ A B against C D.” When new matter is stated in the replication which oc- 
curred pending the suit, as the death of one of several plaintiffs or defendants 
between the plea and replication, it should be suggested and a special impar- 
lance may be stated in the replication. 

2972. The replication to a plea containing new matter and a verification may 
be considered with reference to the commencement, to the body or substance of 
the replication, and to the conclusion. 

The commencement of the replication to a defendant’s plea concluding 
with a verification contains a general denial of the effect of the defendant’s 
plea, and begins with an allegation technically termed the precludi non. It is 
usually in the following form: “ And the said A B, as to the plea of the said 
CD, by him first above pleaded, says, that he the said A B, by reason of any 
thing by the said C D in that plea alleged, ought not to be barred from having 
and maintaining the aforesaid action thereof against the said C D, because he 
says that,” etc. | 

The rule that a plea in the commencement should be confined to that part which 
is intended to be answered equally applies to a replication. When the body 
of the replication, therefore, contains an answer only to a part of the plea, the 
commencement should recite that part intended to be answered ; for should the 
commencement assume to answer the whole plea, and the body contain an 
answer only to part, the whole replication will be insufficient, and so vice 
versd. 

2974. The body of the replication contains matter of estoppel, a denial of the 
plea, a confession and A o of the plea, or a new assignment. 

2975. When the plaintiff can reply matter of estoppel, and such matter 
does not appear in the declaration or any anterior pleading, the replication 
should set it forth, and for this purpose care must be observed to have the 
proper commencement and conclusion. If the matter appear in the pleadings, 
the plaintiff may demur to the plea.’ 

6. The replication may directly deny or traverse the truth of the plea, 
either in whole or in part, when it neither concludes the defendant by matter 
of estoppel nor confesses and avoids the plea. The denial is either to the whole 
plea, or de injurid, etc.; to part of the plea; or to the effect of the plea, and 
showing a particular breach. 

29T]. en the action is founded on a contract and in replevin, the replica- 
tion denies the facts, or one of the facts alleged in the plea, in express words. 
A replication de injurid, which will be explained directly, till lately could not 
be replied in such cases.’ 


facts stated in the declaration, no replication is needed, but issue is ‘oined, the plaintiff 

maintaining the facts set up in his declaration, and the defendant denying them. And 

new matter may be set up which operates only as a traverse. In such case no replication 

is tiled. But if new matter is set up, which operates by way of confession and avoidance, 

ie the plaintiff must reply and join issue on such new matter. Fristh v. Caler, 21 
71 


§ Manchester v. Vale, 1 Saund. 28, n. 3. 

€ If a replication has the substance, but not the peculiar commencement and conclusion 
of a pleading by way of estoppel, it will be held good on general demurrer. Cecil v. Early, 
10 Gratt. Va. 198. 

Coffin v. Bassett, 2 Pick. Mass. 351. i 
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But in actions for torts, as trespass, or an action on the case for slander, a 
replication containing a general denial of the whole plea frequently occurs; it 
is called a replication de injurid sud proprid absque tali causd, or de son tort 
demesne sans tiel cause. This replication puts in issue, and compels the defend- 
ant to prove every material allegation in his plea, and it is, therefore, frequently 
advantageous to the plaintiff to adopt it, at ies by the rules of pleading it is 
allowed. Though de injuriá puts in issue the whole of the defence contained 
in the plea,’ yet this rule is subject to an exception, that if the plea state some 
authority in law, which, primd facie, would be a justification of the acts com- 
plained of, the plaintiff will not be allowed, under de injurid, to show an 
abuse of that authority, so as to convert the defendant into a tort feasor ab 
initio.' 

The import of this replication is to insist that the defendant committed the 
act complained of from a motive and impulse altogether different from that in- . 
sisted on in the plea. For example, if the defendant has justified a battery 
under a writ of capias, having averred, as he must do, that the arrest was made 
by virtue of the writ, the plaintiff may reply de injurid sud proprid absque 
tali causd, that the defendant did the act of his own wrong, without the cause 
by him alleged. This replication, then, has the effect of denying the alleged 
motive contained in the plea, and to insist that the defendant acted from another, 
which was unlawful, ind not in consequence of the one insisted upon in the 
plea. 

The replication de injuri is allowed only when the plea consists merely of 
matter in excuse for a tort or injury committed.” It can never be insisted on 
as giving a right." 

But in England, where the extent of the general issue has been confined in 
actions on contracts, and special pleas have become common in assumpsit, it has 
become desirable that the plaintiff, who has but one replication, should put in 
issue the several allegations which the special pleas were found to contain, for 
unless he could do this he would labor under the hardship of being frequently 
compelled to admit the greater part of an entirely false story. It became import- 
ant, therefore, to ascertain whether de injurid could be replied to cases of this 
description ; and after numerous cases hich were presented for adjudication it 
was finally settled that de injurid may be replied in assumpsit when the plea 
consists of matters of excuse.'* 

The form of the replication is “ precludi non, because he says that the said de- 
fendant at the same time when, etc., of his own wrong, and without the cause 
by him in his said second plea alleged, committed the said trespass in the in- 
troductory part of that plea, in manner and form as the said plaintiff hath 


8 Crogate’s Case, 8 Coke, 67. 

°’ 5 Barnew. & Ald. 420; Barnes v. Hunt, 11 East, 451; 10 Bingh. 157. 

10 See Smith, Lead. Cas. 53 to 61; Sampson v. Henry, 11 Pick. Mass. 379. There is con- 
siderable variance on this point, and the English cases support the statement in the text. 
And it is undoubtedly true that this replication is insufficient where the plaintiff wishes to 
set up some new act not identified with the cause of action set up in the declaration; this 
must be replied specially, being in the nature of a novel assignment. Thus if the plain- 
tiff declares against a sheriff for trespass, he cannot under a reply of de injuriâ show 
merely a special abuse of authority not set up in the declaration. But for an assault by 
one in authority, no special replication is necessary to a plea of moderate castigavit, for this 
puts in issue the whole matter. Hannen v. Edes, 15 Mass. 351. 

1 Stephen, Pl. 186; Lawes, Pl. 151; 2 Chitty, Pl. 523,642; Hammond, Nisi P. 120, 121; 
Archbold, Civ. Pl. 264; Comyn, Dig. Pleader, F, 19. 

13 See Hammond, Nisi P. 120-126; Coburn v. Hopkins, 4 Wend. N. Y. 577. 

B Plumb v. McCrea, 12 Johns. N. Y. 491. 

*4 3 Crompt. M. & R. Exch. 65; 2 Bingh. N. c. 579; 4 Dowl. 647. 
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‘above in his said declaration complained against the said defendant, and this 
the said plaintiff prays may be inquired of by the country,” etc.” 

2978. In those cases where the plaintiff cannot reply de injurid to the whole 
plea, but must deny some particular fact or facts, he is obliged to ascertain what 
facts he ought to deny pe the mode of denying them. 

2979. It is a general rule that a party may traverse or deny any material 
allegation in his opponent’s pleadings, although it may have been unnecessary 
to have stated it precisely as laid; but when the allegation is not material it 
cannot be traversed. 

2980. The modes of traversing facts by the replication are, by the plaintiff 
pane some fact or facts, denying the other, and concluding to the country ; 

y at once denying the particular fact intended to be put in issue, and conclud- 
ing to the country ; and by formally traversing a particular fact, and concluding 
with a verification. 

2981 As the replication must be single when the plea of the defendant, or 
indeed, when the pleading of either party, contains several matters, and the 
opposite party is not at liberty to put the whole in issue, he may protest against 
one or more facts and deny the other ; as, if in assumpsit the defendant plead 
an accord and satisfaction, as that he delivered to the plaintiff, and the latter 
accepted, a pipe of wine in satisfaction of the promises stated in the declaration, 
the plaintiff may protest the delivery in satisfaction, and reply that he did not 
accept the wine in satisfaction.” 

A protestation, or, as it is called in pleading, a protestando, has been defined 
to be a saving to the party who takes it from being concluded by any matter 
alleged or objected against him upon which he cannot join issue. It is only an 
exclusion of a conclusion, for it merely prevents the effects of such allegations 
in another action.” 

Matter on which issue may be joined, whether it be the gist of the action, 
plea, replication, or other pleading, cannot be taken by protestation; although 
a man may take by protestation matter that he cannot plead ; as, in an action 
for taking goods of the value of one hundred dollars, the defendant may make 
a protestation that they were not worth more than fifty dollars. It is obvious 
that a protestation repugnant to or inconsistent with the gist of the plea, ete., 
cannot be of any benefit to the party making it.” | 

It is also idle and superfluous to make protestation of the same thing that is 
traversed by the plea, or of any matter of fact which must depend upon an- 
other fact protested against; as, that Peter made no will, and that he made no 
executor.” 

Protestations are of two kinds: 

When a man pleads any thing which he dares not directly affirm, or cannot 
plead without making his plea double; as, if conveying to himself by his plea 
a title to land, the defendant ought to plead divers descents from several per- 
sons, but he dares not affirm that they were all seised at the time of their death; 


15 1 Chitty, Pl. 585. A replication which sets out with a precludi non as to the second 
and third counts, where the plea is to the whole declaration, is defective. Slocumb v. 
Holmes, 2 Miss. 139. A replication de injurié wrongly pleaded must be demurred to; the 
defect is cured by verdict. 

6 Bacon, Abr. Accord, C; Stephen, Pl. 236. To an action for work and labor the de- 
fendant pleaded a submission and award. The replication, after protesting against the 
submission, traversed the award, and it was held that the submission was admitted by the 
replication. Stipp v. Washington Co., 5 Blackf. Ind. 16. 

Si : ss ; Finch, Law, 859, 366; Lawes, Pl. 141; 1 Chitty, Pl. 590; Stephen, 
2: 


is Plowd. 276, b. 1 Brooke, Abr. Protestation, Pl. 1, 5. 


» Plowd. 276, b. 
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or, although he could do so, it would make his plea double to allege two de- 
scents when one descent would be a sufficient bar; then the defendant ought 
to plead and allege the matter by introducing the word “ protesting;” thus 
protesting that such an one died seised, etc., and this the adverse party cannot 
traverse. 

The other sort of legals is when a person is to answer two matters, and 
yet he can only plead to one of them; then in the beginning of his plea or re- 
plication he may say “ protestin ; or “not acknowledging any such part of 
the matter to be true,” and add, “ but for his plea (or replication) in this be- 
half,” etc.; and so take issue, or traverse, or plead to the other part of the 
matter; and by this he is not concluded by any of the rest of the matter which 
he has by protestation so denied, but may afterward take issue upon it.” 

The common way of making a protestando is in these words: “ Because pro- 
testing that,” etc., excluding such matters of the adversary’s pleading as are 
intended to be excluded in the protestando if it be matter of fact; or if it be 
against the legal sufficiency of his pleading, “ Because protesting that the plea 
by him above pleaded in bar, or by way of reply, or rejoinder, as the case may 
be, is wholly insufficient in law.” 

No answer is necessary to a protestando, because it is never to be tried in 
the action in which it is made, but of such as is excluded from any manner of 
consideration in that action.” 

2982. A second kind of replication is that which at once denies the partic- 
ular fact intended to be put in issue, and concludes to the country without any 
preamble and without any formal traverse. On account of its conciseness it is 
frequently adopted in practice. 

When, in a replication or other pleading, it is necessary to show title 
in the plaintiff or to introduce new matter inconsistent with that stated by the 
other party,” or when there are two affirmatives which do not impliedly nega- 
tive each other, or a confession and avoidance by argument only, a traverse is 
necessary, for otherwise the pleadings would run to infinite prolixity.™ 

2984. Before proceeding to the further discussion of this subject it will be 
proper to inquire into the nature and use of a traverse. The word traverse, in 
ooe signifies to deny or controvert any thing which is alleged in the dec- 

aration, plea, replication or other pleadings ;* there is no real distinction be- 
tween traverses and denials; they are substantially the same. However, a tra- 
verse in the strict technical meaning and the more ordinary acceptation of the 
term signifies a direct denial in formal words, “ without this, that,” ete.” 

All issues are traverses, although all traverses cannot be said to be issues, 
and the difference is this; issues are where one or more facts are affirmed on 
one side, and directly and merely denied upon the other. 

It is a general rule that when a traverse is well tendered on one side it must 
be accepted on the other, and hence it follows that there cannot. be a traverse 
upon traverse if the first traverse be material. But in cases where the first 
is immaterial there may be a traverse upon a traverse ;” and when the plaintiff 
might be ousted of some right or liberty the law allows him, there may 


n Holdipp v. Otway, 2 Saund. 103, a, n. 1. See 1 Chitty, Pl. 534; Archbold, Civ. Pl. 
245; Comyn, Dig. Pleader, N; Viner, Abr.; Stephen, Pl. 235. 

z Lawes, Pl. 143. Protestations are no longer allowed. 3 Sharswood, Blackst. Comm. 

12 


5 Comyn, Dig. Pleader, F, 12, G, 8. 
A PGA v. Filkins, 1 Saund. 22, n. 2; Comyn, Dig. Pleader, G; Bacon, Abr. Plead- 
ings, H. 
ž Lawes, Pl. 116, 117. 
æ Summary of Pleadings, 75; 1 Chitty, Pl. 576, n. a. 
” Gould, Pl. c. 7, 3 43. 
162 


THE REPLICATION AND SUBSEQUENT PLEADINGS. 2085 


be a traverse upon a traverse, although the first traverse include what is 
material.” 

A traverse upon a traverse is one growing out of the same point or subject 
matter as is embraced in a preceding traverse on the other side; as, where the 
defendant pleads title under a devise from Paul, alleging that he died seised in 
fee, the plaintiff replies that Paul died seised in tail, absque hoc that he died 
seised in fee with a verification, the defendant cannot then rejoin that Paul died 
seised in fee, absque hoc that he died seised in tail, but must join the plaintiff’s 
traverse by re-affirming that Paul died seised in fee, as alleged in the plea, and 
conclude to the country; for both traverses would go to the same point, namely, 
whether or not Paul died seised in fee, the ouly material point in controversy, 
and to the determination of which the first traverse is precisely adapted.” 

2985. Traverses may be divided into three kinds: 

A general traverse is one preceded by a general inducement, and denying in 
general terms all that is last before alleged on the opposite side, instead of pur- 
suing the words of the allegations which it denies. Of this sort of traverse the 
replication de injurid, in answer to a justification, is an example.” 

Special pleas in denial of the declaration are usually called special traverses. 
A special technical traverse begins in most cases with the words absque hoe, 
(without this,) which words in pleading are a technical form of negation." It 
is a general rule that every matter which is of the substance or gist of the plain- 
tiff’s action or the defendant’s defence, or is material to it, is traversable; but 
matters of inducement, and such as are not material to the action or defence, 
cannot be traversed. It is also a general rule that a special traverse must have 
a proper and sufficient inducement; for if there be no inducement to a special 
traverse, the issue will be a negative pregnant, by which term is meant such 
negative expression in pleading as may imply or carry within it an affirmative. 
This is faulty, because the meaning of such form of expression is ambiguous ; 
for example, in trespass for entering the plaintiff’s house the defendant pleaded 
that the plaintiff’s daughter had licensed him to do so, and that he entered by 
that license. The plaintiff replied that he did not enter by her license. This 
was considered a negative pregnant, and it was held that the plaintiff should 
have pleaded the entry by itself, or the license by itself, and not both together.” 

It may be observed that this form of traverse may imply and carry within it 
that the license was given, though the defendant did not enter by that license. 
It is therefore in the language of pleading said to be pregnant with the admis- 
sion, namely, that a license was given; at the same time, the license is not ex- 
pressly admitted, and the effect, therefore, is to leave it in doubt whether the 
plaintiff means to deny the license, or that the defendant entered by virtue of 
that license. It is this ambiguity which appears to constitute the fault. 

This rule against a negative pregnant appears, in modern times at least, to 
have received no very strict construction; for many cases have occurred in 


* Gould, Pl. c. 7, 344; Comyn, Dig. Pleader, G, 18; Bacon, Abr. Pleas, H, 4. 

æ Gould, Pl. c. 7, 3 42; 1 Chitty PL. 597. 

” Bacon, Abr. Pleas, H, 1; Stephen, Pl. 171. 

* Lawes, Pl. 116 to 120. These words, “without this,” are calculated to convey the 
most pointed denial, by putting, as it were, the matter denied out of the plea ; but any 
other words which are equipollent or equivalent, and import an express denial or exclusion 
of the matter intended to be P are sufficient. A traverse, by the words et non, is 
therefore good ; as, if a party pleads that Peter was taken into a a warrant re- 
turnable one day, and not by a warrant returnable another day, it is a good traverse of his 
hating been taken on a warrant returnable on the latter day. 

Pe n a Cole, Croke, Jac. 87; Briggs v. Mason, 31 Vt. 438; Charleston Co. v. Willey, 
16 ind. 
3 Style, Pr. Reg.; Stephen, Pl. 381; Soia Pl. c. 6, 33 29-37. 
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which, upon various grounds of distinction from the general rule, that form of 
expression has been considered free from objection.* 

A traverse commencing with the words, “ without this,” is special, because 
when it thus commences the inducement and the negation are regularly both 
special ; the former consisting of new matter, and the latter pursuing, in gene- 
ral, the words of the allegation traversed, or at least those of them which are 
material. For example, if the defendant pleads title to land in himself by al- 
leging that Peter devised the land to him, and then died seised in fee, and the 
plaintiff replies that Peter died seised in fee intestate, and alleges title in him- 
self as heir of Peter without this, that Peter devised the land to the defendant, 
the traverse is special. Here the allegation of Peter’s intestacy, ete., forms the 
special inducement, and the absque hoc, with what follows it, is a special denial 
of the alleged devise; that is, a denial of it in the terms of the allegation. 

After traversing any allegation in the pleading of the adversary it is usual to 
say, “in manner and form as he has in his declaration, plea, or replication, etc., 
in that behalf alleged,” which is as much as to include in the traverse not only 
the mere fact opposed to it, but that in the manner and form in which it is 
stated by the other party; thus, in the case before mentioned of traversing the 
party’s title by devise, the defendant probably said without this that the ances- 
tor devised modo et forma, etc., as the above brm may have been concisely ex- 
po in the language of the old entries when the proceedings were in Latin. 

hese words, however, only put in issue the substantial statement of the man- 
ner of the fact traversed, and do not extend to the time, place, or other circum- 
stances attending it, if they were not originally material and necessary to be 
proved as laid.” | 

A special traverse must not conclude to the country, but with a verification. 

The third kind of traverse is called a common traverse. This kind differs 
from those commonly called traverses, principally in this, that it is preceded by 
no inducement, general or special; it is taken without an absque hoc, or any 
similar words, and is simply a direct denial of the adverse allegations in com- 
mon language, and always concludes to the country. It can be used only when 
an inducement is not requisite, that is, when the party traversing has no need 
to allege any new matter. This traverse derives its name, it is presumed, from 
the fact that common language is used, and that it is more informal than the 
other traverses. 

2986. It is frequently proper in a replication, without confessing and avoid- 
ing the plea, to deny its effect, and show a particular breach of the contract 
declared upon ; this occurs often in debt on bond, conditioned to perform cove- 
nants and the like. When the defendant pleads matter in excuse which admits 
of non-performance, it is sufficient if the plaintiff denies the plea, and he need 
not assign a breach in his replication; it must be remembered, however, that 
this rule does not apply to an action brought upon an award, which stands upon 
a particular ground. But in other cases, when the defendant has pleaded per- 
formance, the replication must state the breach with particularity, and it should 
conclude with a verification, so that the defendant may have an opportunity of 
answering it.” 

2987, The replication may, in the next place, admit, either in words or in 
effect, the fact alleged in the plea, and avoid the effect of it by stating new 
matter. This replication is common in practice; as, where infancy is pleaded, 


* Comyn, Dig. Pleader, R, 6; Stephen, Pl. 383; Lawes, Pl. 114. 
% Bacon, Abr. Pleas, G, 1; Lawes, Pl. 120. See Stephen, Pl. 213; Gould, Pl. c. 6, 3 22; 
pre Abr. Index; Bouvier, Law Dict. Traverse; Bacon, Abr. Verdict, P.; Viner, Abr. 
Traverse, : 
* Comyn, Dig. Pleader, F, 14, 15. 
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the plaintiff may reply that the goods were for necessaries, or that the defend- 
ant, after he came of lawful age, ratified and confirmed the promise. 

In form it is usual to admit the material facts alleged in the defendant’s plea, 
in express terms, by stating after the words precludi non, “that although true 
it is, that the said demise was made to the said defendant, as in his said plea is 
alleged, yet for replication in this behalf the said plaintiff in fact saith that,” 
etc. 


When the replication completely confesses and avoids the defendant’s plea it 
must not conclude with a traverse; in such case there is no occasion to give 
color to the defendant in this replication ; still, as it introduces new matter, it 
must conclude with a verification, so that the defendant may have an oppor- 
tunity of answering it.” 

When the plaintiff’s declaration is conceived in general terms, or 
when, from the nature of the action, it is so framed as to be capable of cover- 
ing several injuries, the defendant may not: be sufficiently guided by the declar- 
ation to the true cause of complaint, and is, therefore, led to answer a different 
matter from that which the plaintiff had in view. For example, it may happen 
that the plaintiff has been twice assaulted by the defendant, and one of the 
assaults is justifiable, it being in self-defence, while the other may have been 
committed without legal excuse. Supposing the plaintiff to bring an action for 
the latter; from the SRN of the statement in the declaration the defendant 
is not informed to which of the two assaults the plaintiff means to refer. The 
defendant may, therefore, suppose, or affect to suppose, that the first is the 
assault intended, and will plead son assault demesne. This plea the plaintiff 
cannot safely traverse, because an assault was committed by the defendant under 
the circumstances of excuse here alleged; the defendant would have a right 
under issue joined upon such traverse to prove the circumstances, and to pre- 
sume that such assault, and no other, was the cause of action. The plaintiff, 
therefore, in the supposed case not being able safely to traverse, and having no 
ground either for demurrer or for pleading in confession and avoidance, has no 
cause, but by a new pleading, to correct the mistake occasioned by the generality 
of the declaration, and to declare that he has brought his action not for the first, 
but for the second injury or assault; and this is called a new or novel assign- 
ment. 

A new assignment is said to be in the nature of a new declaration ;® it 
seems, however, more properly considered, as a repetition of the declaration, 
differing only in this, that it distinguishes the true ground of complaint as being 
different from that which is covered by the plea. Being in the nature of a new 
or repeated declaration, it is consequently to be framed with as much certainty 
or ification of circumstances as the declaration itself. In some cases, in- 
deed, it should be even more particular.” 

As the object of a new assignment is to correct a mistake pccasioned by the 

erality of the declaration, it always occurs in answer to a plea, and is, there- 
fore, in the nature of a replication. It is not used in any other part of the 
leading. 
? A new assignment may be made in most actions whether in form ex contractu 
or ez delicto, but it most frequently happens in trespass. In replevin, as the 
plaintiff must show the place with certainty where the taking was, it is said 
ere can be no new assignment as to the place. 


3 Hayman v. Gerrard, 1 Saund. 108, n. 

3 See the form of a replication by way of new assignment, in Stephen, Pl. 248. 

* Bacon, Abr. Trespass, I, 4, 2; Greene v. Jones, 1 Saund. 299, c. 

“1 Chitty, Pl. 602. 

“ Stephen, Pl. 245; Bacon, Abr. Trespass, oa “a Corkley v. Pagrave, Freem. 238 
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Several new assignments may occur in the same series of pleading. Thus, 
in the example above mentioned, if it be supposed that three distinct assaults 
had been committed, two of which were justifiable, the defendant might plead 
as above to the declaration, and then, by way of plea to the new assignment, he 
might again justify, in the same manner, another assault; upon which it would 
be necessary for the plaintiff to new assign a third, and this upon the first prin- 
ciple by which the first new assignment was required.® 

As the new assignment introduces new matter, its conclusion must be with a 
verification in order that the defendant may have an opportunity of answering 
it. 

The new assignment is in the nature of a new declaration, and the defendant 
is required to plead to it precisely as toa declaration ; and as the plaintiff avers 
that the new assigned trespasses are other and different from those in the plea, 
he waives those which the defendant has justified, and it is not necessary to 
plead over again to the new assignment any matter of justification necessarily 
covered by the first plea.“ 

The plaintiff may reply precisely as to pleas to a declaration ; and if the plea 
be such as to require a new assignment, the plaintiff should again new as- 
sign. 

2089. The general rules which relate to the conclusion of a replication are, 
that when it wholly denies the defendant’s plea, consisting of matter of fact, it 
should conclude to the country.® And when there is an affirmation on one 
side, and a negative denial on the other, the replication, as indeed all other 
pleading in such case, must cdnclude to the country, although the affirmative 
and negative be not in express words, but tantamount thereto. When new 
matter is alleged in a replication it should conclude with an averment in order 
to give the defendant an opportunity of answering it, and an appropriate prayer 
of judgment for debt, or damages only, according to the form of action.@ 

3990. Many of the rules which apply to the qualities of pleas are alike ap- 
plicable to the qualities of replications. A replication must answer so much of 
the plea as it professes to answer, and if it be bad in part, it is bad for the 
ons be onorable to, and not depart from the count, be like a plea, certain, 
direct, and positive, and not argumentative, and also triable, and be single. 

2991. To prevent a chasm or interruption in the pleadings, which in law is 
called a discontinuance, it is a rule that every pleading must answer the whole 
of what is adversely alleged.“ A replication must, therefore, answer so much 
of the plea which it professes to answer, or it will be a discontinuance. It is 
a rule, also, that if an entire replication be bad in part, it is bad for the whole ; 
as, if to a plea of the statute of limitations to two counts of a declaration, the 
plaintiff should reply that the accounts were between the plaintiff and defend- 
ants as merchants; if this replication be bad as to one of the counts, it is bad 
as to the other; but this rule does not apply when the matter objected to is 
mere surplusage.® 


. 


* 1 Chitty, Pl. 614; Greene v. Jones, 1 Saund. 299, c. 

“ Bacon, Abr. Trespass, I, 4, 2. 

& Greene v. Jones, 1 Saund. 299, c; 9 Wentworth, Pl. Index; 2 Chitty, Pl. 728. 

“ The proper form is, “this he prays may be inquired of by the country.” Hartwell v. 
Hemmenway, 7 Pick. Mass, 117. Where a plea consists solely of matter of record, e. g., 
“there is no such judgment,” the replication should reassert the record, and pray that it 
may be a eee by the court; to conclude to the country is erroneous. Share v. Becker, 
8 Serg. & R. Penn. 239. A replication to a plea affirming diligence should negative the 
diligence and conclude to the country. Walker v. Johnson, 2 M’Lean, C. C. 92. 

ö 4 Hampshire Bank v. Billings, 17 Pick. Mass. 87; Commissioners v. Brevard, 1 Brev. So. 
. 11. 
8 Comyn, Dig Plader, E, 1, F, 4; Manchester v. Vale, 1 Saund. 28, n. 8. 
© Comyn, Dig. Pleader, F, 25. 
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2902. The replication must not depart from the declaration in any material 
matter ; this rule equally affects rejoinders and subsequent pleadings. A de- 
pou in pleading, takes place when a party quits or departs from the case or 

efence which he has first made, and has recourse to another.” The following 
will illustrate what is a departure in a replication : in assumpsit the plaintiffs, 
as executors, declared on several promises alleged to have been made to the tes- 
tator in his lifetime; the defendant pleaded that she did not promise within six 
years before the obtaining of the original writ of the plaintiffs: to this the 
plaintiffs replied that within six years before they obtained the original writ 
the letters testamentary were granted to them, a the action accrued to 
them, the said plaintiffs, within six years. This was held to be a depart- 
ure, because in the declaration they had laid the promise to the testator, but, 
in the replication, alleged the right of action to accrue to themselves as 
executors.’ | 

A departure in pleading is never allowed, for the record would by such 
means be spun out into endless prolixity ; he who had departed from and re- 
linguished his first plea might resort to a second, third, fourth, or even a for- 
tieth defence; pleading would by such means become infinite. He who had a 
bad cause would never be brought to issue, and he who had a good one would 
never obtain the end of his suit.” i 

Departures more frequently happen in rejoinders than in replications; they 
may take place in all pleadings subsequent to the plea. 

3998, A distinction must be observed between a departure and those cases 
where matter is pleaded which maintains the previous pleadings ; as, in tres- 
pass for taking a horse, if the defendant plead he took him for a distress dam- 
age feasant, the plaintiff may reply that the defendant afterward used the horse, 
which shows that he was a trespasser ab initio.® 

2994. The only way to take advantage of a departure is by demurrer ; and 
if, instead of demurring, the pay plead over, and take issue upon the pleading — 
containing the departure, and it is found against him, the verdict will not be 
disturbed on this account, if the matter pleaded by way of departure is a suffi- 
cient answer, in substance, to what is pleaded by the opposite party ; that is, if 
it would have been sufficient if pleaded in the first instance.™ 

2986. Certainty in a replication is as requisite as in a declaration or a plea, 
though certainty to a common intent is in general sufficient. When the repli- 
cation is only to a part of the plea, the part alluded to must be pointed out 
with certainty. 

2996. It is a rule that the replication must not contain two answers to the 
same plea, or be double. It ought to be single, because the plaintiff ought not 


œ Coke, Litt. 804, a; Richards v. Hodges, 2 Saund. 84, a, n. 1; 1 Chitty, Pl. 619; Ste- 
phen, ey 405, 406; Haley v. M’Pherson, 3 Humphr. Tenn. 104; M’Aden v. Gibson, 5 Ala. 
N. 8. ° 

* Hickman v. Walker, Willes, 27, It is a departure where the defendant pleads the- 
statute of limitations, and the plaintiff replies fraud. Allen v. Mayson, 3 Brev. So. C. 
207, or in debt on a note where the plea was no consideration, the tepi set up a considera- 
tion, and the rejoinder set up a partial failure of consideration. Kilgore v. Powers, 5 
Blackf. Ind. 22; see also Yeatman v. Cullen, 5 Blackf. Ind. 240; Burtch v. State, 17 Ind. 
506; Moore v. Stevens, 42 N. H. 404; Joslyn v. Taylor, 33 Vt. 470. 

62 Summary on Pl. 92; Bacon, Abr. Pleas, L; Viner, Abr. Departure; Richards v. Hodges, 
2 Saund. 84, a, n. 1. 

* Comyn, Dig. Pleader, F, 11. So in a suit to foreclose a mortgage of real estate the 
defendant answered that the plaintiff had realized from personal property enough to pay 
the entire debt; reply that the proceeds of personal property had been used to pay other 
debts. Martin v. Davis, 15 Ind. 478. 

% Richards v. Hodges, 2 Saund. 84, d; Lee v. Raynes, T. Raym. 86; 1 Lilly, Abr. 444; 
Tappan v. Harwood, 2 Speers, So. C. 536. Pa 
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to peip e the court with two matters; for if two issues were permitted to be 
joined upon two several traverses on the plaintiff’s replication, and one should 
be found for the plaintiff and the other for the defendant, the court would not 
know for whom to give judgment, the plaintiff or defendant.* But a replica- 
tion may frequently put in issue several facts where they amount to only one 
connected proposition.” 

When the plea is divisible in its nature, a replication may contain several 
distinct answers to its different parts; as, where infancy is pleaded to a decla- 
ration consisting of several counts, the plaintiff may reply as to part of the de- 
mand that it was for necessaries, to another part that the defendant was of full 
age when the contract was made, and to another part that he confirmed it after 
he came of age.” 

2997. The subsequent pleadings after the replication are known as rejoin- 
ders, sur-rejoinders, rebutters, and sur-rebutters. 

2998. When the replication has been by way of traverse, it must have 
tendered an issue; or, if the plaintiff has demurred, an issue in law has been 
tendered, and in either case the result has been the joinder of issue upon the 
same principles as above explained with respect to the plea, so that no farther 
pleading on the part of the defendant is requisite except to join in the issue. 

But when the a ont is in confession and avoidance, the defendant may then 
in his turn either demur, or by pleading, traverse, or confess, and avoid the 
replication ; this answer of the defendant to the plaintiff’s replication is called 
a rejoinder. 

he general requisites of a rejoinder are that it be triable, not double, but 
single, certain, direct and positive and not argumentative, not repugnant nor 
insensible, conformable to, and not a departure from, the plea. These rules have 
been sufficiently considered in treating of previous a 

When the replication concludes with a verification, the rejoinder usually de- 
nies it and udad to the country, “and of this the said defendant puts him- 
self upon the country,” etc. But when it introduces new matter it must con- 
clude with a verification, for the same reason that such a conclusion is required 
in a plea or verification, namely, that the plaintiff may have an opportunity of 
answering it. When the defendant denies several matters alleged in the repli- 
cation, the rejoinder may conclude to the country without putting the matters 
in issue severally and distinctly ; for example, if to a plea of infancy the plain- 
tiff has replied that a part of the goods sold to the defendant were necessary 
clothing and the residue necessary food, a general denial concluding to the 
country will be sufficient.* 

2999. The order and denominations of the alternate allegations of facts or 
pleadings throughout the whole series are as follows: declaration, plea, replica- 
tion, rejoinder, which have been considered ; sur-rejoinder, rebutter, ad sur- 
rebutter. After sur-rebutter the pleadings have no distinctive names, for 
beyond that stage they are seldom parse 

These last pleadings, sur-rejoinder, rebutter, and sur-rebutter, are governed by 


& Berry v. Cahanan, 2 Halst. N. J. 77; Downer v. Rowell, 26 Vt. 397. 

6% Humphrey v. Churchman, Cas. temp. Hardw. 289; Robinson v. Bailey, 1 Burr. 317; 
Lawes, Pl. 153. 

61 1 Chitty, Pl. 549, 550. Where there are several distinct facts stated in a special re- 
plication to a plea, which do not constitute distinct answers to the plea, yet all tend to 
make out the defence set up, it does not make the replication demurrable for duplicity. 
Pilcher v. Hart, 1 Humphr, Tenn. 524. 

The plaintiff may make a single replication to several pleas, as all containing the same 
matter, but in this case the replication must be good as to each plea singly. Lapham v. 
Brig , 27 Vt. 26. 
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the same rules as those to which the previous pleadings of the party adopting 
them are subject. 

At any stage of these pleadings, when the party will not demur, the other 
course is to accept the tendered issue of fact, and also the mode of trial which 
the traverse proposes; and this is done in the case of trial by jury, by a set 
form of words, called a joinder in issue, or a similiter, by which the pleader re- 
cites that the opposite party “hath put himself upon the country,” and then 
he avers that “he doth the like.” ® | 

3000. It is of importance before joining issue to consider whether the issue 
tendered is such that the parties may venture to go on to trial, so as to obtain 
the judgment of the court, and to avoid the necessity of a repleader, on account 
of the issue having been taken on an immaterial matter. 

An issue in pleading is defined to be a single, certain, and material point, 
arising out of the allegations or penne of the parties, by which some specific 
matter is affirmed on the one side and denied on the other. This result being 
attained, the parties are said to be at issue, ad exitum, that is, at the end of their 
pleadings. The term issue signifies, also, in common parlance, the entry of the 
pleadings; but it is proper when only one plea has been pleaded, though to 
several counts, and issue is joined upon such Ee Issues may be considered 
with regard to their qualities; their kinds; and the manner of procuring them. 

BOOL Issues should be, in general, upon an affirmative and a negative; 
single, and upon a certain point; and upon a material point. 

An issue should, in general, be upon an affirmative and a negative, 
and not upon two affirmatives; as, if the defendant plead that Peter is living, 
and the plaintiff reply that he is dead, it is more formal, though not indispen- 
sable, to deny that he is living; nor should the issue be on two negatives.” 

3003. It isa rule that the issue must be upon a single and certain point; 
but it is not necessary that such point should consist of a single fact; the issue 
should not be on a negative pregnant, which we have seen is a fault in plead- 
ing,” but it may be upon a disjunctive.” 

3004, The issue must be upon a material point, because that is the only thing 
to be tried, for when the issue is immaterial it cannot decide the question in 
dispute between the parties; as, when a material allegation in the pleadings is 
not traversed, but an issue is taken on some other point which, though found 
by the verdict, will not determine the merits of the cause, and will lcave the 
court at a loss for which of the parties to give judgment. The following is 
an example: when in an action of assumpsit against an administratrix, on 
promises of the intestate, she pleads that she, instead of the intestate, did not 

romise ; after verdict a repleader was awarded.” 

3005. When considered as to their effect, issues are material and immaterial ; 
when examined as to the mode by which they are to be tried, they are issues in 
law and issues in fact, when, as to their regularity, they are formal and informal, 
and when, as to the mode by which they are produced, they are actual or 
feigned. 


% Stephen, PI. 76. 

© Bacon, Abr. Pleas, I,3; Comyn, Dig. Pleader, R, 3; Martin v. Smith, 6 East, 557. It 
will be noticed, especially under the modern codes, that no issue is raised except by an 
absolute denial of the facts set up by the opposite party. Thus a general denial of indebt- 
edness is a denial of a conclusion of law, and not of any fact, and raises no issue. Freeman 
v. Curran, 1 Minn. 169; Wells v. McPike, 21 Cal. 215. 


“ See before, 2985, and Comyn, Dig. Pleader, R, 5, 6; Bacon, Abr. Pleas, I, 6. Thus | 


in trover a denial that the plaintiff “was the owner and lawfully in possession of the 
property” raises no material issue. Kuhland v. Sedgwick, 17 Cal. 123. 
Comyn, Dig. Pleader, R, 7. 
© Bennett v. Holbech, 2 Saund. 819, n. 6; Comyn, Dig. Pleader, R, 18. 
& Anon. 2 Ventr. 196. 
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3006. Issues are material when properly formed on some material point 
which will decide the question in dispute between the parties; as, where the 
plaintiff declares in assumpsit on a promissory note, and the defendant pleads 
non assumpsit on which issue is joined. 

3007. Immaterial issues are those which are predicated on some immaterial 
fact which, though found by the verdict, will not determine the merits of the 
cause, and would leave the court at a loss how to give judgment; as, where to 
an action of debt on bond, conditioned for the payment of one hundred and ied 
dollars at a certain day, the defendant pleads the payment of one hundred dol- 
lars, according to the form of the condition, and the plaintiff, instead of de- 
murring, tenders issue upon such payment, it is manifest that, whether the issue 
be found for the plaintiff or the defendant, it will remain equally uncertain 
whether the plaintiff is entitled or not to maintain his action; for in an action 
for the penalty of a bond, conditioned to pay a certain sum, the only material 
question is whether the exact sum were paid or not, and a payment in part is a 
question beside the legal merits. 

8. An issue in law is one which admits all the facts and rests simply on 

a question of law. It is said to consist of a single point, but by this it must 

not be understood that such issue involves necessarily only a single rule or 

rinciple of law, or that it brings into question the legal sufficiency of a single 

act only. It is meant that such an issue reduces the whole controversy to the 

single question whether the facts confessed by the issue are sufficient in law to 
maintain the action or defence of the party who alleges them. 

3008. An issue in fact is one in which the parties disagree as to the existence 
of such facts, one affirming they exist, the other denying it. By the common 
law every issue in fact, subject to some exceptions noticed below, must consist 
of a direct affirmative allegation on the one side and a direct negative on the 
other.* But it has been holden that where the defendant pleaded that he was 
born in France and the plaintiff replied that he was born in England, it was 
sufficient to form a good issue.” In this case it will be observed there were two 
affirmatives, and the ground upon which the issue was holden to be good is that 
the second affirmative is so contrary to the first that the first cannot in any de- 
gree be true, if the last is not false. 

The exceptions above mentioned to the rule that a direct affirmative and a 
direct negative are required are the following: 

The general issue upon a writ of right is formed by two affirmatives: the 
demandant, on the one side, avers that he has a greater right than the tenant, 
and on the other side the tenant claims to have a greater right than the de- 
mandant. This, which in personal actions is called an issue, is here called the 
mise. 

In an action of dower the count merely demands the third part of the acres 
of land, etc., as the dower of the demandant of the endowment of A B, hereto- 
fore the husband, etc., and the general issue is that A B was not seised of such 
estate, etc., and that he could not endow the demandant thereof, etc.* This 
mode of negation, instead of being direct, is merely argumentative, and argu- 
mentativeness is not generally allowed in pleading. 

3010. Issues in fact are divided into general issues, special issues, and com- 
mon issues, 

The nature of the general issue was considered when discussing the several 


® Hob. 118; 5 Taunt. 386; Stearns v. Stearns, 32 Vt. 678; Garland v. Davis, 4 How. 181. 
* Coke, Litt. 126, a; Bacon, Abr. Pleas, G, 1. 
* Tomlin v. Burlace, 1 Wils. 6; Tomlin v. Purlis, 2 Strange, 1177. 
* Dennis v. Dennis, 2 Saund. 329, 330. K 
7 


THE REPLICATION AND SUBSEQUENT PLEADINGS. 8011-3015 


kinds of pleas in bar.” It is not requisite here to re-examine the subject, but 
only to say that the general issue denies in direct terms the whole declaration. 

The special issue is when the defendant takes issue upon any one substantial 
part of the declaration and rests the weight of his case upon it; he is said to 
take a special issue in contradistinction to the general issue, which denies and 
puts in issue the whole declaration.” 

Common issue is the name given to that which is formed on the single plea 
of non est factum, when pleaded to an action of covenant broken. This is so 
called because to an action of covenant broken there can properly be no general 
issue, since the plea non est factum, which denies the daa: only and not the 
breach, does not put the whole declaration in issue.” 

3O1L A formal issue is one which is formed according to the rules required 
by law in a proper and artificial manner. 

3012. An informal issue is one which arises when a material allegation is 
traversed in an improper or inartificial manner ;” the defect of such an issue 
is cured by verdict. 

3013. An actual issue is one formed in an action brought in the regular 
manner for the purpose of trying a question of right between the parties. 

3014. A feigned issue is one directed by a court, generally by a court exer- 
cising equitable powers, for the purpose of trying before a jury a matter in dis- 
pute between the parties. When in a court of equity any matter of fact is 
strongly contested, the court usually directs the matter to be tried by a jury. 

But as no jury is summoned to attend this court, the fact is usually directed 
to be tried in a court of law upon a feigned issue; for this purpose an action is 
brought in which the plaintiff by a fiction deelares that he laid a wager for a 
sum of money with the defendant, for example, that a certain paper is the last 
will and testament of Paul, then avers that it is his will, and therefore demands 
the money; the defendant admits the wager, but avers that it is not the will of 
Paul, and. thereupon that issue is joined which is directed out of chancery to be 
Ta and thus the verdict of the jurors at law determines the fact in a court 
of equity. 

These fe ed issues are also frequently used in courts of law, by consent of 
parties, to detaniine some disputed rights without the formality of pleading, 
and by this practice much time and expense are saved in the decision of a cause., 
But in all these cases the consent of the court must be previously obtained, To 
attempt the trial of a feigned issue, or fictitious action, on a pretended wager, 
where the parties have no rights, for the purpose of obtaining the opinion of 
the court on an abstract point of law, is a contempt of court, for which the 
parties and their attorneys may be punished.” 

3015, To accelerate the pleadings of the parties, the courts have adopted 


œ Before, 2922. 

%” Comyn, Dig. Pleader, R, 1, 2. 

n 1 Chitty, Pl. 482; Lawes, Pl. 113. 

3 Bacon, Abr. Pleas, G, 2, N, 5; Bennet v. Holbech, 2 Saund. 819, a, n. 6. 

Stat. 32, H. VIII, c. 30. 

% Henkin v. Guerss, 12 East, 248; Cas. temp. Hardw. 237; see Fletcher v. Peck, 6 
Cranch, 147. Technical feigned issues have never been in common use in this country. 
The courts of equity, under the statutes and rules of court, here exercise the power of 
framing issues and sending them to a jury. The fiction of a wager and suit thereon is 
not in use. This was necessary in England, as the court of chancery could not summon a 
jury. In some states cases in equity are tried at nisi prius before a jury if the parties 
da and in many states all cases are tried by jury. See on this point Black v. Shreve, 
2 Beasl. N. J. 455; Dunn v. Dunn, 11 Mich. 284; Franklin v. Greene, 2 All. Mass. 519; 
Curtis v. Sutter, 15 Cal. 259; White v. Hampton, 10 Iowa, 238; Gill v. Rice, 13 Wisc. 549: 
Johnston v. Piper, 4 Minn. 192. ii 
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certain general rules, by which the parties are required to put in their several 
pleadings within stated times, and in some states statutory provisions require 
them so to plead; on failure to plead as required the court render judgment 
against the party in default. If, for example, the plaintiff fail to file his decla- 
ration, reply to the plea of his antagonist, ete., after being notified that a rule 
has been taken requiring him to file the declaration, replication, etc., then judg- 
ment of nonsuit is given against him. If the defendant in like manner, upon 
a similar notice, neglect to plead, rejoin, etc., judgment is rendered against him 
for the plaintiff’s claim, which judgment is, in general, only interlocutory. 

8016. When an immaterial issue has been formed the court will order the 
parties to plead de novo, for the purpose of obtaining a better issue; this is 
called a repleader. 

The motion for a repleader is made when, on an examination of the record, 
the unsuccessful party conceives the issue joined was an immaterial issue, or 
such as is not proper to decide the action. In such cases, therefore, the court, 
not knowing for whom to give judgment, will award a repleader.” 

When a repleader is granted the parties must begin to replead at the first 
fault. If the declaration, plea, and replication be all bad, the parties must 
SP de novo ; if the declaration be good, and the a and replication be both 
bad, the repleader must be as to both ; but if the declaration and plea be both 
good, and the replication only be bad, the parties replead from the replication 
only. 

3017. A judgment non obstante veredicto is one rendered in favor of the 
plaintiff, without regard to the verdict obtained by the defendant. The differ- 
ence between a repleader and a judgment non obstante veredicto is this, that 
where a plea is good in form though not in fact, or, in other words, if it contain 
a defective title or ground of derat, by which it is apparent to the court, 
upon the defendant’s own showing, that in any way of putting it he can have 
no merits, and the issue joined thereon be found for him, there, as the awardin 
of a repleader could not mend the case, the court, for the sake of the plaintiff 
will at once give judgment non obstante veredicto; but when the defect is not 
so much in the title as in the manner of stating it, and the issue joined thereon 
is immaterial, so that the court know not for whom to give judgment, whether 
for the plaintiff or defendant, there, for their own sakes, they will award a re- 
pleader ; a judgment non obstante veredicto is always upon the merits, and never 
granted but in a clear case; a repleader is upon the form and manner of plead- 
ing.” 

3018. A plea puis darrein continuunce, or since the last continuance, is one 
which has arisen upon a fact which has happened since the last continuance of 
the cause, and after issue was joined. It is proper to consider in what cases 
such pleas are allowed; the time when they must b pleaded ; their effects; and 
their form. 

3019. Pleas of this kind are in abatement or in bar, like other pleas.” 
Though in general the defendant can regularly plead but once, after which, if 
there be an issue or demurrer, the cause is to be determined upon it, inasmuch 
as there can be but one verdict in the cause, yet, if any new matter happens 


2 Gerrish v. Train, 3 Pick. Mass. 124. The party committing the first fault in pleading 
is not entitled to a repleader, though the vedic against him be on an immaterial issue. 
Andre v. Johnson, 6 Blackf. Ind. 375; Bledsoe v. Chouning, 1 Humphr. Tenn. 85. 

6 See Staples v. Haydon, 2 Salk. 579, for several rules as to repleaders. See Lawes, Pl. 
175; Stephen, PI. 119. 
a on Dig. Pleader, R, 18; Bacon. Abr. Pleas, M; 18 Viner, Abr. 567; Archbold, 

v. Pl. 358. 

18 Lawes, Pl. 173; Brooke, Abr. Continuance, Pl. 57; Buller, Nisi P. 310. 
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nding the writ, he may plead it, notwithstanding a former plea, provided it 

pleaded since the last continuance. 

When the matter of defence has arisen since the commencement of the suit, 
and before issue joined, it cannot be pleaded in bar to the action generally, but 
must, when it has arisen before plea or continuance, be pleaded as to the farther 
maintenance of the suit.” When such matter has arisen after issue joined, it 
must be pleaded puis darrein continuance. 

The usual matters pleaded puis darrein continuance are matters in abatement 
which have arisen since last continuance, as the marriage of a feme plaintiff; 
and this may be pleaded after a plea in bar, because the pleading of the latter 
waives only such matters in abatement as then existed; or they may be in bar; 
as, a release, or the discharge of the defendant as a bankrupt.” 

3020. Formerly there were formal adjournments or continuances of the pro- 
ceedings in a suit for certain purposes from one term to another, and during the 
interval the parties were, of course, out of court. When any matter arose 
which was a ground of defence since the last continuance, the defendant was 
allowed to plead it, which allowance was an exception to the general rule that 
the defendant can plead but one plea of one kind or class. By the modern 
practice the parties are, from the day when by the ancient practice a continu- 
ance would be entered, supposed to be out of court, and the plaintiff is sus- 
pended until the day arrives to which, by the ancient practice, the continuance 
would extend ; at that day the defendant is entitled, if any new matter of de- 
fence has arisen in the interval, to plead, according to the ancient practice, puis 
darrein continuance, before the next continuance.” 

A plea puis darrein continuance may be pleaded after the jury are gone from 
the bar, but not after they have given their verdict.” 

302L This plea is not a departure from, but is a waiver of, the first plea, so 
that no advantage can afterward be taken of it;® and to prevent the plaintiff 
being delayed ad infinitum, it is said there can be but one plea puis darrein con- 
tinuance ; for, if a second were allowed, there is no reason why a third, or any 
unlimited number, should not be permitted.™ 

3022, A plea of this kind must be certain, for it is not sufficient to say that 
since the last continuance such a thing happened, but the day of the continu- 
ance must be shown, and also the time aad place must be alleged where the 
matter of defence arose.” When pleaded in abatement, the plea begins and 
concludes like those in abatement which are put in at first to the declaration. 
A plea in bar, pleaded puis darrein continuance, begins by saying that the 
plaintiff ought not farther to maintain his action against the defendant, and not 
that the former inquest should not be taken against him; because it is a sub- 
stantive plea of itself, and comes in place of one previously pleaded; conse- 


Hendrickson v. Hutchinson, 5 Dutch. N. J. 180; Allen v. Newberry, 8 Iowa, 65; 
Rowell v. Hayden, 40 Me. 582. 

© Smithwick v. Ward, 7 Jones, No. C. 64. 

a Tilton v. Morgaridge, 12 Ohio St. 98. 

83 Lawes, Pl. 174. Itis held in Massachusetts that a new answer may be filed after ver- 
dict, but before judgment. Lewis v. Shattuck, 4 Gray, Mass. 572; Gardner v. Way, 8 Gray, 
Mass. 191. 

3 Lincoln v. Thrall, 26 Vt. 304; Adams v. Filer, 7 Wisc. 306. Under the New York 
code a supplemental answer takes the place of this plea; and while such an answer does 
not necessarily waivè the former one, yet, where before the code the new defence would 
have required a plea puis darrein continuance, the court will require a waiver of the former 
anawer before granting leave to file such supplemental answer. Bate v. Fellowes, 4 Bosw. 
N. Y. 638. i 

* Gilbert, Civ. Act. 105; Brooke, Abr. Continuance, Pl. 5, 41; Lawes, Pl. 174. 

® Lawes, Pl. 174; 1 Chitty, Pl. 638. See the form of a plea puis darrein continuance, 


Stephen, Pl. 82. 
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uently it ought to be concluded with prayer of judgment if the plaintiff ought 
er to maintain his action. The plaintiff’s replication should begin with 
saying that he, by reason of any thing alleged by the defendant in his plea, 
ought not to be barred from further maintaining it. In other respects these pleas 
and the pleadings upon them are governed by the same rules of pleading as 
prevail in other cases, save that the facts latal in the plea must be verified on 
oath or affirmation of the defendant.” 

3023. Demurrer, from the Latin demorari, or from the old French demorrer, 
to wait or stay, in pleading, imports, according to its etymology, that the party 
will remain and not proceed with the pleadings, because no sufficient statement 
has been made on the other side, but will wait the judgment of the court 
whether he is bound to answer. 

A demurrer may be taken by either party at any stage of pleading before 
issue is joined. It may be for insufficiency, either in substance or in form ; 
that is, it may be either on the ground that the case shown by the opposite 
party is essentially insufficient, or on the ground that it is stated in an inarti- 

cial manner, for the law requires in every plea, and all other pleadings, two 
things, the one that there be matter sufficient, the other that it be deduced and 
expressed according to the forms of law; and if either of these be wanting, it 
is cause of demurrer.” 

3024. Demurrers are, as in their nature, so in their forms, of two kinds: they 
are general or special. 

3025, A general demurrer is one which excepts to the sufficiency of some 
previous pleading in general terms without showing specifically the nature of 
the objection ; and such demurrer is sufficient when the objection is on matter 
of substance.® 

It cannot be taken to a declaration which contains special and common 
counts.” It lies where the declaration shows that there is one jointly liable 
who is not made defendant.” 

3026. A special demurrer is one which excepts to the a of the 
pleadings on the opposite side, and shows specifically the nature of the objec- 
tion and the particular ground of exception: “ And the said C D, according to 
the form of the statute in such case made and provided, states, and shows to 
the court here, the following causes of demurrer to the said declaration, that is 
to say, that no day or time is alleged in the-said declaration at which the said 
causes of action, or any of them, are supposed to have accrued,” etc.” 

A special demurrer is necessary when the objection to the pleading turns on 
matter of form only; that is, where, notwithstanding such objections, enough 
appears to entitle the opposite party to judgment as far as relates to the merits 
of the cause. For by two statutes,” passed with a view to the discouragement 
of merely formal objections, it is provided in nearly the same terms that the 


® Henry v. Porter, 29 Ala. N. s. 619. 

& Where there are several parties, a demurrer, good only as to one if taken separately, 
is bad as to all if taken jointly. Teter v. Hinders, 19 Ind. 98; Bennett v. Preston, 17 Ind. 
291. Thus the objection that some of several defendants have no interest and are improp- 
erly joined cannot be taken by demurrer by all. Goncelier v. Foret, 4 Minn. 18. 

& Í Chitty, Pl. 639; Lawes, Pl. 167; Coke, Litt. 72.a; Bacon, Abr. Pleas, N, 5; Stephen, 
Pl. 61, where there is a form. Phelps v. Owens, 11 Cal. 22; Morrow v. Lawrence, 7 Wisc. 
574. Under many of the modern codes the causes for demurrer are enumerated by the 
statutes, and in such case the demurrer must assign some cause enumerated. Tenbrook v. 
Brown, 17 Ind. 410. A general demurrer to a declaration is bad if the declaration state 
ve a good cause of action, however defectively. Boynton v. Tidwell, 19 Tex. 


® Barber v. Whitney, 29 Ill. 439. ” Kent v. Holliday, 17 Md. 387. 
*! See Stephen, Pl. 62, for a form. n 27 Eliz. c. 5, and 4 Anne, c. 16. 
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ja “shall give judgment according to the very right of the cause and mat- 
ter in law shall appear unto them, without regarding any imperfection, omis- 
sion, defect, or want of form, except those only which the party demurring shall 
Poo and particularly set down and express, together with his demurrer, as 

e causes of the same.” 

Since the passage of these statutes, therefore, no mere matter of form can be 
objected to on a general demurrer, but the demurrer must be in the special 
form, and the objection specially stated. On the other hand, however, it may 
be observed that on a special demurrer the party may on the argument take 
advantage, not only of the particular faults which his demurrer specifies, but 
also of all objections in substance, or regarding the very right of the cause, as 
the statute expresses it, as do not require within the statute to be particularly 
set down. It follows, therefore, that unless the objection be clearly of the sub- 
stantial kind, it is the safer course in all cases to demur specially.* Yet where 
a general demurrer is plainly sufficient, it is more usually adopted in practice, 
because the effect of the special form being to apprise the opposite party more 
distinctly of the nature of the objection, it is attended with the inconvenience 
of enabling him to prepare to maintain his pleading by argument or of leading 
him to apply earlier to amend. 

With respect to the degree of particularity with which under the statutes the 
special demurrer must assign the ground of objection, it may be observed that 
it is not sufficient to object in general terms that the pleadings are “ uncertain, 
defective, and informal,” or the like, but it is necessary to show in what respect 
they are uncertain, defective, and informal.™ 

3027. The demurrer may be either to the whole or to a part of the declara- 
tion; and when there are several counts, or in covenant several breaches, some 
of which are sufficient and others are not, or one count is bad in part, the de- 
fendant should demur only to the latter; for if he were to demur to the whole 
declaration, some of which was good, the judgment must be given against him ; 
and this rule applies with equal force to one count, ‘of which is sufficient 
and the residue is not, when the matters are divisible in their nature.” But 
where there is a misjoinder either of parties or causes of action, the demurrer 
should be to the whole.” 

3028. With respect to the effect of a demurrer, it is a rule that a demurrer 
admits all such matters of fact as are sufficiently pleaded.” But although it 
admits the facts well pleaded, with a view to a determination of their legal suf- 
ficiency, it is strictly confined to this office, and cannot be used as an instru- 
ment of evidence on an issue in fact. It is also a rule that a demurrer when 
taken must be accepted by the opposite party, for there can be no demurrer to 
a demurrer, because the first is sufficient, notwithstanding any inaccuracy in its 
form, to bring the record before the court for adjudication. 

The party whose pleading is opposed by a demurrer is bound formally to ac- 


* The demurrer must be special for duplicity. Franey v. True, 26 Ill. 184; or because a 
material averment is alleged argumentatively. Woodward v. French, 31 Vt. 337. 

* Lenthall v. Cooke, 1 Saund. 161, n. 1; Hancock v. Prowd, 1 Saund. 337, b, n. 3; Ste- 
phen, Pl. 159, 161; Mercer v. Watson, 1 Watts, Penn. 346; Cole v. Porter, 4 Greene, Iowa, 
010; Buell v. Warner, 33 Vt. 570; Gaines v. Walker, 16 Ind. 361; Crouch v. Crouch, 9 
Iowa, 269; Pogue v. Clark, 25 Tl. 351. 

* ers v. Brazeale, 34 Ala. N. 8. 512; McKay v. Fribele, 8 Fla. 21; Bristow v. Lane, 
21 Ill. 194; Weaver v. Conger, 10 Cal. 233; Perdicaris v. Trenton Co., 5 Dutch. N. J. 367; 
Jarvis v. Worick, 10 Iowa, 29. 

* Foxtwist v. Tremaine, 2 Saund. 210,a; Fankboner v. Fankboner, 20 Ind. 62; Bougher 
v. Scobey, 16 Ind. 151. 

” Bacon, Abr. Pleas, N, 8; Comyn, Dig. Q, 5; Postmaster General v. Ustick, 4 Wash 
C. C. 347; Hartford Bank v. Green, 11 Iowa, 476. 

* Pease v. Phelps, 10 Conn. 62. ai 
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cept the issue in law which it tenders, by the formula called a joinder in de- 
murrer.” 

3029. In giving a judgment on a demurrer the court will consider the whole 
record, and give judgment for the party who, on the whole, is entitled to it.!” 
For example, on a demurrer to the replication, if the court think the replication 
bad, but perceive a substantial error in the plea, they will give judgment, not 
for the defendant, but for the plaintiff, rovided the declaration be good ; if 
the declaration in such cases be also bad in substance, upon the same principle 
the judgment will be given for the defendant; for when judgment is to be 
given, whether the issue be in law or fact, and whether the cause have proceeded 
to an issue or not, the court is always to examine the whole record, and adjudge 
for the plaintiff or defendant, according to the legal right as it may on the 
whole appear.'” 

The judgment may be against the party whose demurrer is overruled on 
the whole cause of action, orlo may be allowed to plead over, respondeat ouster, 
upon terms.’™ 

3030, This rule is, however, subject to the following exceptions: 

If the plaintiff demur toa plea in abatement, and the court decide against 
the plea, they will give judgment of respondeat ouster, without regard to any 
defect in the declaration.™ 

The court will not look back into the record to adjudge according to appar- 
rent right in the plaintiff, unless the plaintiff have himself put his action upon 
that ground.’ 

In examining the whole record, to adjudge according to the apparent right, 
the court will consider the right in matter of substance, and not in respect of 
mere form, such as should have been the subject of a special demurrer.’® 

303L In connection with the pleadings may be mentioned an anomalous kind 
of proceeding, which partakes something of the nature of an agreement, and 
also of pleadings. It is an agreement in writing, known as a case stated, be- 
tween the plaintiff and defendant, that the facts in dispute between them are as 
there agreed upon and mentioned. It must contain what are admitted facts, 
and not merely evidence of facts.'” 

The facts being thus ascertained, it is left to the court to decide for which 
party is the law. When there is no agreement to the contrary, the jud ment 
of the court below is final, and no writ of error can be had upon it.’ hen 
it is desired to have the judgment of the court in the last resort it is usual to 
introduce a clause in the case that it shall be considered in the nature of a 
special verdict. In that case a writ of error lies upon the judgment which may 
be rendered upon it. 


® See form, Stephen, Pl. 76. 

10 Comyn, Dig. Pleader, M, 1, 2; Bacon, Abr. Pleas, N. 8. 

10 Anon. 2 Wils. 150; Gelston v. Burr, 11 Johns. N. Y. 482; Township v. Johnston, 20 
Ind. 280; Lawton v. Howe, 14 Wisc. 241; Trott v. Surchett, 10 Ohio, St. 241; Loomis v. 
Yale, 1 Minn. 175; Dilley v. Roman, 17 Md. 337. 

102 This rule does not hold under the code in some of the states. Gano v. Gilruth, 4 
Greene, Iowa, 453; Henley v. Bush, 33 Ala. N. 8. 636. 

In Minnesota only an objection to the jurisdiction, and that the facts set forth are insuffi- 
cient to constitute a cause of action, are saved to the defendant on a demurrer to the an- 
swer, all others being waived by answering. Stratton v. Allen, 7 Minn. 502. 
103 Tefft v. McNoah, 9 Mich. 201; Bridge v. Livingston, 11 Iowa, 57. 
1% Balasyse v. Hester, Lutw. 1592; Hastrop v. Hastings, 1 Salk. 212; Carth. 172; Price 
Grand Rapids R. R., 18 Ind. 137. 
1% Marsh v. Bultrel, 5 Barnew. & Ald. 507, 511. 
1% Bacon, Abr. Pleas, N, 2. 
Diehl v. Ihrie, 3 Whart. Penn. 143. The filing of an agreed case is an abandonment 
of the pleadings. Hamilton v. Cook County, 5 Ill. 519. 

10 Dane, Abr. c. 137, a, 4, n. 3 7. 
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A writ of error will also lie to the judgment which may have been rendered 
upon such a case, when the parties have agreed to it, although it may not have 
been agreed to consider the case as a special verdict. 

The case when thus stated is put by either of the parties upon the argument 
list, which is a collection of all cases where only questions of law are to be de- 
cided ; and after it has been argued before the judges, they give their decision, 
with their reasons for it, and ia is entered for the Jaintiff or defendant, 
as the law or right seems in the opinion of the court to ie 


side or of the other.!” 


in favor of the one 


1° Fuller v. Trevor, 8 Serg. & R. Penn. 529. 

no In the last few years great and radical changes have taken place in the forms of 
actions and the system of pleading. In the majority of the states it may safely be said that 
special pleading no longer exists. The laws of logic upon which special pleading depends 
must for ever remain the same, but the system has proved too cumbersome and inefficient 
to attain the object at which it aimed; and the sais panacea of the issues, which was 
reached in theory, is reached only with great delay and expense in practice. No rules of 
pleading can be laid down which apply to all the states, and it is impossible in this work 
to state the details of the various systems. Only a general outline of the changes can be 

ven. 
ee those states in which the least change has taken place, the pleadings almost never 
extend beyond the replication. In lieu of special pleas, the general issfe is used with 
specifications of defence. The action of account is not in general use, the same result 
being reached by the appointment of auditors in an action of assumpsit or in equity. 

The changes which have been made may be reduced to two systems. 

The first of these is used in Massachusetts and other states, and a statement of the Mas- 
sachusetts system will serve to show the general plan. The supreme court, acting as a 
court of chancery, has full equity jurisdiction, the pleadings in equity remaining as form- 
erly, but being shortened and simplified. Real actions are still in use, and titles are tried 
by a simple writ of entry, counting on the demandant’s seisin. In some states trespass is 
used to try title. Ejectment has, in general, gone out of use. 

In place of the old forms of personal actions a new division has been made, and personal 
actions are divided into contract, tort, and replevin. Actions of contract include those 
formerly known as assumpsit, covenant, and debt, except for penalties. Actions of 
tort include trespass, trespass on the case, trover, and all actions for penalties. In an ac- 
tion of contract, all the causes included under this head may be joined, and in the same 
way with actions of tort, and if it is doubtful to which class an action belongs, contract 
and tort may be joined. 

The declaration must state the name of the action, whether tort, contract, or replevin, 
and the substantial facts constituting the cause of action. No averment need be made 
which the law does not require to be proved. The only pleading by the defendant is the 
answer in abatement, answer, or demurrer. The answer, which takes the place of all special 
pleas, must admit or deny all the substantive facts set up in the declaration. Replications 
are not in use, except in special cases. Forms of pleading are prescribed by statute which 
are short and simple. For instance, the following for goods sold: 


AB 
v. >» Middlesex Sup. Ct., Plaintiff’s Declaration. 


CD 
And the plaintiff says the defendant owes him dollars for goods sold by the plain- 
tiff to the defendant. (A bill of particulars is to be filed.) 
Answer, 


And the defendant comes and answers as follows, viz.: as to the first ten items of the 
plaintiff’s bill of particulars, upon his personal knowledge he denies that the plaintiff sold 
and delivered the same to the defendant. 

As to the eleventh item, upon his personal knowledge he denies that the price was to be 
more than ten dollars, 

The states of Tennessee and Georgia have systems resembling that in use in Massachu- 
setts. The code of Tennessee has the following provisions: 

“3 2746. All contracts may be sued on in the same form of action. 

“3 2747. All wrongs and injuries to the property and person in which money only is de- 
manded as damages may be redressed by an action on the facts of the case. Penal actions 
may be brought in the same form. 

“3 ae =p oever the facts of the hep noe the plaintiff to sue for breach of con- 
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tract, or at his election for the wrong and injury, he may join statements of his cause of 
action in both forms, or either.” 

Specific personal property is recovered by replevin or detinue. Real property is recovered 
by ejectment or by action for forcible or wrongful entry and detainer. 

The code of Georgia retains the practice in equity, and the change of the division 
between real and personal actions is more nominal than real. Its principal provisions 
are: 

“3 3187. All distinctions of actions into real, personal, and mixed, are abolished. An 
action may be against the person or against property, or both.” 

“3 3196. All claims arising ez contractu between the same parties may be joined in the 
same action; and all claims arising ez delicto may in like manner be joined. The defend- 
ant may also set up as a defence claims against the plaintiff of a similar nature with 
the plaintiff’s demand.” 

“3 3270. No special pleadings shall be admitted at law in the superior courts, and every 
case shall go to the jury and be tried upon the petition, process, and answer alone.” 

But the most radical changes have been made by the New York system, which was 
adopted in that state in 1848 and has been extensively copied. In this system, all the 
distinctions between. forms of action and between law and equity are abolished, and an 
attempt is made to construct a system anew. Its character will be best understood by a 
statement of the principal provisions. References are made to the Code, 8th ed., 1864, the 
original numbers of the sections being placed in brackets. 

21. [1] Remedies in the courts of justice are divided into, 1. actions; 2. special 
proceedings. 

@ 2. [2] An action is an ordinary proceeding in a court of justice by which a party 
prosecutes andther party for the enforcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public offence. 

28. [3] Every other remedy is a special proceeding. 

24. [4] Actions are of two kinds, 1. civil 2. criminal. 

3 69. [62] The distinction between actions at law and suits in equity and the forms of 
all such actions are abolished; and there shall be in this state, hereafter, but one form of 
action for the enforcement or protection of private rights and the redress of private wrongs, 
which shall be denominated a civil action. 

2111. [91] Every action must be prosecuted in the name of the real party in interest 
except executors, administrators and trustees of an express trust. 

2140. [118] All the forms of pleading heretofore existing are abolished; and hereafter 
the forms of pleading in civil actions in courts of record, and the rules by which the suffi- 
ciency of the pleadings is to be determined, are those prescribed by this act. 

3 142. [120] The complaint shall contain— 

1. The title of the cause, specifying the name of the court in which the action is brought, 
the name of the county in which the plaintiff desires the trial to be had, and the names 
of the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of the facts constituting a cause of action, without 
unnecessary repetition. 

8. A demand of the relief to which the plaintiff supposes himself entitled. If the re- 
covery of money be demanded, the amount thereof shall be stated. 

@ 143. [121] The only pleading on the part of the defendant is either a demurrer or an 
answer. 

2 144. [122] The defendant may demur to the complaint when it shall appear upon the 
face thereof either, 1. That the court has no jurisdiction of the person of the defendant 
or the subject of the action; or, 2. That the laintiff has not legal capacity to sue; or, 3. 
That there is another cause of action pending between the same parties for the same cause; 
or, 4. That there is a defect of parties, plaintiff or defendant; or, 5. That several causes 
of action have been improperly united; or, 6. That the complaint does not state facts 
sufficient to constitute a cause of action. 

2149. [128] The answer of the defendant must contain, 1. A general or specific denial 
of each material allegation of the complaint controverted by the defendant; or of any 
knowledge or information thereof sufficient to form a belief; 2. A statement of any new 
matter constituting a defence or counter-claim in ordinary and concise language without 
repetition. 

+ 167. [143] The plaintiff may unite in the same complaint several causes of action, 
whether they be such as have been heretofore denominated legal or equitable, or both, 
where they all arise out of, 1. The same transaction or transactions connected with the 
same subject of action; 2. Contract, express or implied; or, 3. Injuries, with or without 
force, to person or property, or either; or, 4. Injuries to character; or, 5. Claims to re- 
cover real property, with or without damages for the withholding thereof, and the rents 
and profits of the same; or, 6. Claims to recover personal property, with or without dam- 
ages for the withholding thereof; or, 7. eae against a trustee by virtue of a contract, 
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or by operation of law. If any new matter is pleaded in the answer, the plaintiff may 
reply or demur. 

Actions are commenced by the service of a summons signed by the plaintiff or his 
attorney, and served by the sheriff or any disinterested party. Instead of replevin, the 

laintiff makes a claim for the delivery of the property, with an affidavit of the facts, and 
es a bond with the sheriff, upon which the sheriff causes a delivery of the property. 

Codes similar to that of New York have been adopted in Wisconsin, Ohio, Missouri, 
Nevada, Minnesota, Kansas, Indiana, and California. Iowa, Oregon, and Kentucky, a 
modified form exists, in which suits in equity are still recognized. 

The effect of the New York code is that the pleadings become less formal and technical, 
but at the same time longer, and in their general form resemble the pleadings in equity. 
It does not, and no system can put an end to technical rules. It requires a statement of 
the facts in defence, and thus necessarily puts an end to pleading double. The action not 
being in any technical form, thrre is of course no joinder of counts. 

These important changes are to be borne in mind in reading the text, which of course 
can apply to the old systems only. ns 
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3038. The proceedings in the course of the trial. 
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3048-3052. The manner of opening. 
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3032. By trial is meant the examination before a competent tribunal, accord- 
ing to the laws of the land, of the facts put in issue in a cause for the purpose 
of determining such issue." 

The matters in this chapter will be discussed under the following heads: the 

nature and kinds of trials, the trial list, the jury, and the opening of the 
case. 
3033. When the cause has been brought to an issue, as above stated, the next 
step is to bring it to trial, so that a final judgment may be had upon it. If it 
be an issue in law, the trial is by the court. The case is then put on the ar- 
gument list, and is decided by the judges alone, without the intervention of a 
jury ; and the court also decides cases where the action is alleged to be founded 
upon a record, and the defendant has pleaded, nul tiel record, that there is no 
such record; whether such record exist or not is a question of fact, but it isa 
matter of law whether, if it do exist, it is sufficient in point of law to main- 
tain the action of the plaintiff, so that, in truth, this is a question of law rather 
than of fact. But when the issue arises on a question of fact, it is to be tried 
by the court and a jury. For this purpose, the cause is ordered upon the trial 
list, agreeably to the provisions of the local statutes and the rules of the differ- 
ent courts. This list is a collection of cases which are at issue in matters of 
fact, and which are to be submitted to a trial before a court and jury. 

Formerly, there were several kinds of trials in England, some of which have 


1 Curtis v. Colton. 4 Mas. C. C. 232. 
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been abandoned even in that country, and were never practiced in this; these 
are trial by witnesses, by inspection, by certificate, by wager of battle, and by 
wager of law.’ j 

034. The trial by jury, almost the only one for deciding issues in fact, has 
long received the unanimous poya of the common lawyers as being the 
best safeguard of liberty, particularly in criminal cases; it is the greatest safety 
of a prisoner when there is much excitement, either as to the person to be 
tried, or on account of the accusation which is brought against him. 

In many instances juries have been the bulwark of safety against the at- 
tacks of power.> Jurors have been represented as being “twelve invisible 
judges, whom the eye of the corrupter cannot see, and the influence of the 
powerful cannot reach, for they are nowhere to be found until the moment when 
the balance of justice being placed in their hands, they hear, weigh, determine, 
pronounce, aad immediately disappear, and are lost in the crowd of their fellow 
citizens.” * Too much reliance cannot be placed upon this institution in crimi- 
nal cases, and particularly in those which assume somewhat of a political cha- 
racter. 

But although this high praise is justly deserved in criminal cases, this insti- 
tution has been thought by some as not the best calculated to arrive at truth in 
civil actions. | 

It cannot be denied that many issues are presented for decision to juries who 
are entirely incompetent to comprehend them, and perhaps no judge or lawyer 
of much experience can be found who has not sometimes been shocked at the 
rendition of a verdict. This imperfection has been somewhat removed by the 
exercise in certain cases of the remedial power of granting a new trial. 

Whatever its imperfections may be, the trial by jury seems to be firmly seated 
in the affections of the people, and will not probably be abandoned. By the 
constitution of the United States, it is secured and made to extend “to all suits 
at common law where the value in controversy shall exceed twenty dollars ;” 5 
and most of the state constitutions contain provisions that it shall remain as 
heretofore and be inviolate. 

The right to a trial by jury is confined to proceedings in courts of common 
law, where legal rights, as distinguished from equitable, are decided upon.’ 

3035. The trial list, it has been observed, is a collection of cases which are at 
issue and ready for trial. These are taken up in the order in which they are 
on the list, and, unless for a lawful cause shown to the court, they will be or- 
dered for trial. | 

3036. The usual excuses alleged for not going on to trial are: 

Because the cause has been improperly put upon the list in violation of law 
or the rules of the court, as if it be not at issue.’ 

Because there has been some fraud or artifice used to deprive the opposite 
party of some legal advantage to which he was entitled.° 

Because some material piece of evidence or a material witness cannot be had, 
after having used all lawful means to procure the same. In the case of an ab- 
sent witness it must be shown that his testimony is important, and that every 


3 See Bouvier, Law Dict. Trial. 

3 Livingston, Rep. on a Penal Code, 13; 3 Story, Const. 3 1773. i 

í Duponceau, Address at the opening of the Law Academy at Philadelphia. 

§ U. S. Const. Amend. 7. The amount in controversy is decided by the ad damnum. 
Trees v. Rushworth, 9 Gray, Mass. 47. 

* Stilwell v. Kellogg, 14 Wisc. 461; Plimpton v. Somerset, 83 Vt. 283; Heyneman v. 
Blake, 19 Cal. 579; Isom v. Mississippi R. R., 36 Miss. 300; Fire Department v. Harrison, - 
2 Hilt. N. Y. 455; Dronberger v. Reed, 11 Ind. 420. 

1 Stratton v. Henderson. 26 Ill. 68. 

è A continuance will be granted for surprise. Davis v. Millaudon, 14 La. Ann. 808. 
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effort has been used by the party wanting his evidence to secure it; for this 
purpose a writ issued by the clerk or aU LOROHANY of the court, under its ex- 
press or implied authority, directed to the witness, commanding him to appear 
at the time and place of trial to testify, must be procured. It is called a sub- 
pena. The party wanting the witness must have made an effort, within the 
time prescribed by the rules of court, to serve it upon the witness; or if the 
party knew the witness was going away, he should have taken his deposition 
under a rule of court, or a commission after he had gone. If he has neglected 
to take these necessary steps, the absence of the witness will not avail him. 
The law requires in all these cases that the party should use due diligence, and 
his neglect ought not to delay his adversary.’ 

Because a commission to take depositions has been issued and is outstand- 


in 10 

Bune the counsel employed by the party applying for a continuance can- 
not attend on account of sickness or other sufficient cause." 

3037. The court in all these cases exercises a sound discretion, and will never 
force a party to a trial, who has used due diligence, and when, by compelling him 
to trial, injustice may be done.” 

When a sufficient cause is shown, which must always be under oath or affir- 
mation,” either of the party himself or of some other person, the cause will be 
continued till the next term, a continuance being necessary at each term to 
keep the cause in court; but this continuance is seldom formally made, the 
causes being supposed to be continued without order of the court for that 
purpose. 

If no lawful cause for a continuance be shown, but a temporary delay is re- 
quired, the case may be put at the foot of the list, to be called again in its turn, 
or it may be left open, that is, in a condition to be taken up as soon as a short 
absence of counsel or a witness shall cease, or a temporary cause of delay has 
been removed. 

When there is no cause for such delay nor for a continuance till the next 
term, the case will be ordered for trial. 

3038. The proceedings in the course of the trial are the calling of the jury, 
the opening of the case, the evidence, non-suit, neng bills of exceptions, de- 
ati to evidence, arguments of counsel, charging the jury, and rendering a 
verdict. 

3039. By jury is understood a body of twelve men, selected according to 


* Barnum v. Adams, 31 Mo. 632; Griffin v. Polhemus, 20 Cal. 180; Knowlton v. Smith, 
17 Ind. 508. A promise by the witness to attend is no excuse for not serving him with a 
subpena, Moore v. Goelitz, 27 Ill. 18; State v. Cross, 12 Iowa, 66; Mackubin v. Clark- 
son, 5 Minn. 247. 

e party applying for a continuance must state what he expects the absent witness to 
testify, that the court may judge of its materiality. The opposite party may admit that 
the witness would so testify, in which case the continuance is refused and the trial goes on, 
such admission going to the jury as part of the evidence. State v. Mooney, 10 Iowa, 506. 

In Missouri, however, to warrant the refusal of a continuance, the opposite party must 
not only admit that the witness would so testify, but that his testimony is true. urphy 
v. Murphy, 31 Mo. 322. 

10 Cole v. Strafford, 12 Iowa, 845. 

n When an unexpected change of counsel takes place a continuance will be granted, 
that the new counsel may become acquainted with the case. Graves v. Rayle, 19 Ind. 83. 

12 The granting or refusal of a continuance is, in general, within the discretion of the 
court, and from its decision no error or appeal lies, unless there has been a clear abuse of 
discretion. Holt v. State, 10 Ohio, St. 691; Holbrook v. Wilson, 4 Bosw. N. Y. 64; Childs 
v. Heaton, 11 Iowa, 271; Griffin v. Polhemus, 20 Cal. 180; Carpenter v. Meyers, 82 Mo. 
213; Fowler v. Buckner, 23 Tex. 84; Pitta v. Gilman, 1 Head, Tenn. 549. But see Coch- 
ran v. Dodd, 16 Ind. 476; Bishop Colony v. Edgerton, 26 Ill. 54. 

8 Cleveland v. Hughes, 12 Ind. 512. 
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law, for the purpose of deciding some controversy or issue on a matter of fact."* 
The individuals of which the jury is composed are called jurors; they are so 
denominated because they were formetly sworn to try the matters in issue. 
They still bear the same name, although many are now affirmed instead of 
being sworn. 

In civil cases the jury never decide a question of law. They are merely to 
find the facts, and the court apply the law to them when so ascertained. 

The origin of juries is hid in the night of time. It is highly probable that 
this institution was not always what it is now. From the earliest times, even 
before regularly organized constitutions were established, when disputes arose 
men must have been selected to decide them; these were generally the most 
ancient personages, or the neighbors, the equals or peers of the contesting par- 
ties. These tribunals were common among the people of the north of Europe, 
who invaded the southern kingdoms and states of that portion of the globe. 
Being found convenient, they were adopted by the nations invaded and substi- 
tuted in the place of the ancient tribunals in Germany, France, England, and 
Italy. In most of these countries they disappeared by degrees, except in Eng- 
land. In that country trial by jury was lebih soon after the Norman 
conquest, and the institution was improved from time to time to what it is now. 
In the United States the mode of selecting juries and the institution itself have 
been greatly improved so as to secure a fair and impartial body of men, from 
whom the twelve jurors who are impanelled in any particular case are to be 
chosen. 

The principal qualifications of jurors are, 

That they be sui juris, 

Of full age, | 

Good and lawful men, that is, not of an infamous character, for a man whose 
oath could not be received as a witness, cannot be a juror, 

Citizens of the United States, 

Residents of the district, county, or other territory, over which the court has 
jurisdiction. 

3040. The jurors for the trial of civil cases are selected by officers designa- 
ted by the statutes of each state; they are generally taken from among the 
electors for public officers in such numbers as the laws require. 

A writ, called a venire facias, directed to the sheriff, commanding him to sum- 
mon a certain number of jurors, is delivered to that officer in sufficient time to 
cause to be drawn the names of jurors, which are put into a box. By virtue of 
this writ he draws, with such officers as are authorized to act with him in this 
matter, the requisite number of jurors, summons them to attend court at the 
time apostate for holding a term, and returns the venire to the court whence 
it issued, together with a list of the jurors summoned, which list is called the 


M A jury ex vi termini means twelve men. Turns v. Commonwealth, 6 Mete. Mass. 281. 
And the privilege of trial by jury secured by the constitution means a trial by twelve 
men. Vaughan v. Scade, 30 Mo. 600. In some case a jury of a less number is summoned 
by the sheriff; as, to assess damages for laying out highways. This is known as a sheriff's 
jury. 3 Sharswood, Blackst. Comm. 258. A grand jury consists of not less than twelve, 
or more than twenty-four. A special jury is one selected by the parties alternately 
striking off one from a panel of forty-eight until twelve are left. This is allowed by statute 
in some states. Whitehead ». State, 10 Ohio, St. 449. 

15 Morin claims the institution of trial by jury to be of French origin. He says, “En 
remontant à l’ordre judiciaire des Grecs et des Romains, ainsi qu’aux institutions des 
peuples du Nord, on y découvre des germes de cette jurisdiction, appliquées aux contesta- 
tions civiles; mais de toutes les nations modernes, la France peut révendiquer l’honneur 
d’avoir, la prémiére consacré le jugement d’un accusé par ses pairs, (pares.) Cette institu- 
tion, encore bien imparfaite, avait été eee en Angleterre lors de la conquéte de ce 
pays par les Normands.” Dictionnaire du i A Criminel, voce, Jureés—Jury. 
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array, because the jurors summoned to attend court are arrayed or arranged on 
the panel; this latter word, signifying a schedule or roll, contains the names of 
the jurors summoned by virtue of the writ of venire facias, and annexed to that 
writ. l 

If from any cause there are not enough jurymen present to proceed with the 
trials, the court may order a new venire to summon in additional jurors, or may 
order the sheriff to summon a sufficient number of the bystanders (tales de cir- 
cumstantibus) to complete the panel.” Those summoned in the last manner are 
commonly called talesmen. The talesmen are summoned only for the single case 
then next to be tried. A new venire should be issued, if required, for the other 
cases. 

304L At this stage of the cause, after the venire has been returned, and be- 
fore any juror has been selected to try the particular case, either party may 
object to the whole panel or array of jurors; this objection or exception thus 
made to the jurors is called a challenge to the array. The principal causes for 
making this challenge are, that there has been some fraud, or some illegal act 
in drawing or returning the panel, for which the whole is vitiated. When the 
causes of the challenge are established by evidence to the satisfaction of the 
court, the whole array is set aside, and no trial can be had until another panel 
has been returned. 

But when no motion has been made to set aside the array, and the party has 
done no act by which he waives his right to insist upon such a course, as b 
objecting to a particular juror who may be called to try his case, then the clerk 
of the court draws from a box, where all the names of the jurors have been put 
in separate slips of paper, the names of twelve of them. Each party has a 
right to challenge two or such other number as may be authorized by the local 
statutes without assigning any reason whatever, and as many of the others as 
he has a lawful reason for objecting to; this is called a challenge to the polls. 
Those challenges which may be made without assigning any reason are called 
peremptory challenges; those made for some legal reason are challenges for 
cause. 

8042. A challenge to the polls is an objection made separately to each jury- 
man as he is about to be sworn. Challenges to the polls, like those to the array, 
are either principal or to the favor. 

The juror must be challenged before he is sworn, and an objection taken 
after verdict is too late." 

3043. Principal challenges are made on various grounds : 

Propter defectum, that is, on account of some personal objection, as alienage, 
infancy, old age, or the want of those qualifications required by the constitution 
or legislative enactments. 

Propter affectum, because of some personal, or actual partiality in the jury- 


18 See Coke, Litt. 158, b. Where the officer charged with the duty of summoning the 
jury is interested in the case, the jury should be summoned by some other person. Pa- 
checo v. Hunsacker, 14 Cal. 120. 

17 Wallace v. Columbia, 48 Me. 436. 

18 State v. Welch, 33 Mo. 33; People v. Moice, 15 Cal. 329. A challenge to the array 
must be to the whole panel, and is not good if the objection only applies to a part. Con- 
key v. Northern Bank, 6 Wisc. 447. Where a jury was claimed, none having been sum- 
moned, and the court ordered twelve bystanders to be summoned, the party objected to 
this unusual method, and then challenged some for cause, it was held a good jury. Suttle 
v. Batie, 1 Iowa, 141. 

» Steele v. Malony, 1 Minn. 347; Pittsfield v. Barnstead, 40 N. H. 477. Thus where a 
juror lived out of the county, this objection comes too late after verdict, it being presumed 
that the party was informed of the objection and waived it. Mt. Desert v. Cranberry Isles, 
46 Me. 411. 
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man who is made the subject of the objection; on this ground a juror may be 
objected to if he is related to the opposite party within the ninth degree, or is 
so connected by affinity; this is supposed to bias the juror’s mind, and is a 
presumption of partiality.” One ako has expressed a wish as to the result of 
the trial,” or who has the smallest interest in the matter to be tried, may be 
challenged for this cause. 

The third ground for challenging to the polls is propter delictum, or the in- 
competency of the juror on the ground of infamy. 

3044. Challenges to the polls for favor may be made when, although the ju- 
ror is not so evidently partial that his supposed bias will be sufficient to author- 
ize a principal challenge, yet there are reasonable grounds to suppose that he 
will act under some undue influence and prejudice. The causes for such chal- 
lenges are manifestly very numerous, and depend on a variety of circum- 
stances. The fact to be ascertained is whether the juryman is altogether indif- 
ferent as he stands unsworn, because, even unconsciously to himself, he may be 
swayed to one side. The line which separates the cause for principal challen- 
ges and for challenges to the favor is not distinctly marked.” 

3045. After the jurors have been selected to the number of twelve, they are 
then to be sworn or affirmed. This is done by the clerk or prothonotary of the 
court, or one of his deputies, administering an oath or affirmation to each juror. 
The form of this oath or affirmation varies in different states according to the 
provisions contained in the statute, but it is generally “to try the issue joined 
between the parties, and a true verdict give according to the evidence.” This 
oath or affirmation, it must be observed, is one of those promissory obligations 
which are binding only on the conscience, and the violation of which cannot be 
punished as perjury.” 

The pleadings should be all in and the issue joined before the jury is sworn.” 
In some states the practice prevails of swearing the jury at the beginning of 
the term to try all cases brought before them, and they are not sworn at the 
beginning of each case. 

8046. The right of a party in opening the case and the manner of making 
the opening will be the next subject. 

8047. By opening a case is meant the act of beginning or first addressing the 
jury and stating the facts of the case. The right of opening is of great import- 
ance, because the party who begins will, if his opponent give any evidence, have 
the general reply or last word to the jury, a privilege which powerful counsel can 
usually exercise with great advantage, The general rule is that the party who 
alleges the affirmative of any proposition or issue in fact should prove it, be- 
cause a negative does not in general admit of the simple and direct proof of 
which an affirmative is capable; and therefore, the party who has to maintain 
or prove the only affirmative or all the affirmatives must begin to give the evi- 
dence, for until that is done the opposite party is not bound to answer. Yet, 
cases may arise where it is more easy to prove the negative; as, if a defendant 
plead in abatement that another party contracted jointly with him and that he 
ought to have been joined, and the plaintiff reply that the contract was not so 


2 Denn v. Clark, Coxe, N. J. 446; McLellan v. Crofton, 6 Me. 807; Bank v. Hart, 3 Day, 
Conn. 491; Schorn v. Williams, 6 Jones, No. C. 575; Martin v. Mitchell, 28 Ga. 382. 

x 4 Hargr. St. Tr. 748; Bacon, Abr. Juries, E, 5; White v. Moses, 11 Cal. 68. 

™ Coke, Litt. 147, 157, a; Bacon, Abr. Juries, E, 5; Bouvier, Law Dict. Challenge. Such 
a challenge may be made where the juror has set on a trial involving the same or a similar 
state of facts. But it seems that in this case the court cannot, before the case is tried, 
know that the facts are the same. Algier v. Maria, 14 Cal. 167. 

B Objections to the manner of swearing come too late on appeal. Looper v. Bell, 1 
Head, Tenn. 373. 


* Cole v. Swan, 4 Greene, Iowa, 32; Hoot v. Spade, 20 Ind. 326. 
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jointly made, he might be able to prove the negative by producing and proving 
the defendant’s separate undertaking to pay. It is an established rule that 
when the onus probandi, or burden of the proof of all the issues, is on the de- 
fendant, he is entitled to begin.” 

But when there is one affirmative issue for the plaintiff to prove and several 
other affirmative issues for the defendant to prove, then the plaintiff has the 
preference.” 

3048. In order to open his case to the court and jury understandingly the 
counsel should be fully acquainted with the full extent of the plaintiff's claim 
and the circumstances under which it is made, and of its justice and reason- 
ableness; should know at least the outline of the evidence by which the case is 
to be supported ; should be well acquainted with the legal grounds and author- 
ity in favor of the claim, or of the proposed evidence; and should anticipate 
the expected defence, when that can be done, and be able to state the grounds 
on which it is futile, either in law or justice, and the reason why it ought to 
fail. 

3049. In making the statement of the plaintiff’s claim the counsel should state 
all the facts which the form of the declaration has embraced, because if he omit 
some of them, besides the charge of unfairness to which such course might sub- 
ject the counsel, it might mislead the judge, whose attention would not be par- 
ticularly directed to such facts as had been omitted; but also it might subject 
the party to some inconvenience, as he would not be allowed to state a new 
claim or to prove it with a view to obtain a verdict for more than he originally 
claimed.” 

3050. In stating the evidence which he expects to give the counsel ought to 
be very careful not to be too positive as to the proof which he will make; for 
although he may himself have examined the witnesses, perhaps on an examina- 
tion in court there will be discrepancies between their statements to him and 
an examination under the more impressive obligation of an oath in open court. 
A contrary course will render him liable to the observations of the opposite 
counsel, who will not fail to point out such discrepancies. When, however, a 
piece of evidence is positively certain, as, where the same point will be sup- 
ported by several respectable witnesses or by a written document, the opening 
counsel ought to press such evidence upon the court and jury. In doing this 


* In England there are some exceptions to this general rule, in actions for libel, slander, 
malicious prosecutions, and other actions for injuries to the person, in which cases the 
Seen) has a right to begin and conclude, although there may be affirmative pleas. It is 

eemed but fair and reasonable that in such cases the plaintiff who brings an action should 
be heard first to state his complaint. Carter v. Jones, 6 Carr. & P. 64; 1 Mood. & R. 281. 
And in Arkansas, in an action on a penal bond the plaintiff has a right to open and close, 
although affirmative pleas have been filed. Sullivant v. Rearden, 5 Ark. 140. 

The general rule which allows the party holding the affirmative to open and close is 
enforced in most of the states. Harvey v. Ellithorpe, 26 Ill. 418; Beatly v. Hatcher, 18 
Ohio St. 115; Yingling v. Hesson, 16 Md. 112; Tipton v. Triplett, 1 Metec. Ky. 570; Chesley 
v. Chesley, 37 N. H. 229; Mason v. Croom, 24 Ga. 211. . 

In Missouri, Iowa, and Wisconsin, the rule is the same, but it rests in the discretion of 
the court, and a refusal to the party alleging the affirmative is no ground for error or re- 
versal of judgment. Reichard v. Manhattan Ins. Co., 81 Mo. 518; Smith v. Coopers, 9 
Iowa, 376; Marshall v. Wells, 7 Wisc. 1. In New York, for such refusal a new trial will 
be granted. Ayrault v. Chamberlain, 33 Barb. N. Y. 229. In Indiana, the code, 3 326, 
gives this right to the party alleging the affirmative, and the court cannot take it away. 
Ashing v. Miles, 16 Ind. 329. In Missouri, a party contesting the validity of a will has 
the right to open, but not in Ohio. Farrell v. Brennan, 32 Mo. 828; Banning v. Banning, 
12 Ohio, St. 437. On an application for a mandamus the party showing cause has this 
right. People v. Treasurer, 8 Mich. 392. 

Jackson v. Hesketh, 2 Stark. 521; Cotton v. James, 1 Mood. & M. 279. 

Patterson v, Zacheriah, 1 Stark. 72; Penson v. Lee, 2 Bos. & P. 332. 
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the counsel will abstain from making any comments on the evidence, and merely 
state that he will produce it for the consideration of the jury. 

3051. In stating a point of law by anticipation the counsel will have to ob- 
serve a great deal of caution, for he may inadvertently suggest to the court or 
to his opponent an objection against his case which did not occur to them, and 
he might betray a want of confidence in his case. But when the point must 
arise, the counsel may by way of anticipation induce the judge to take a favor- 
able view of the point, and by a concise allusion, rather than by a regular ar- 
gument, endeavor to satisfy the judge in favor of his client. 

3052. The counsel should anticipate the course of defence which may prob- 
ably be adopted by the opposite party ; whether he will probably rely on some 
legal objection, either as to the law or the facts of the case, or abeha relyin 
upon his speech to the jury, he will refrain from giving any evidence, ia 
thereby entitle himself to the conclusion. The opening must therefore depend 
in a great measure on the circumstances of each case. Îr it is expected that the 
defendant will give no evidence and rely upon some legal objection, it is ad- 
visable for the plaintiff’s counsel to anticipate, argue against, and condemn all 
such objections as being founded in neither law nor justice. 

With regard to the facts it is unnecessary to anticipate what will be proved 
by the other side, because these may be stated before giving the rebutting testi- 
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8053, The court and jury being in possession of the statement of the facts 
and of the law of the plaintiff’s case, supposing him to be entitled to the open- 
ing, the next step is to prove it according to the rules established for ascertain- 
ing the truth of the facts or by evidence. It is not within the compass of a 
work like the present to enter into all the niceties and distinctions of the law 
of evidence, or what may be submitted to the jury in order to establish the 
truth; a mere synopsis of the law upon this subject will be attempted. 

Various definitions have been given of evidence. It is that which makes 
clear or ascertains the very fact or point in issue,' or it is whatever is lawfully 


1 3 Sharswood, Blackst. Comm. 867. 
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exhibited to a court and jury, by which any matter of fact, the truth of which 
is submitted to investigation, is established or disproved.? 

This word, and the words proof, testimony, and witness are sometimes used 
indifferently, or as synonymous; but they are very different, and will not be 
used in the same sense by any who are not guilty of negligence or carelessness, 
By evidence is meant what establishes the truth; proof is the effect of evidence; 
testimony is the statement of a witness made under oath or affirmation; and 
witness is a person who testifies or gives evidence of facts known to him. By 
the word truth, which is to be established by the evidence, is meant the actual 
state of things at the time spoken of. 

' By competent evidence is meant that which the law authorizes, and the ve 
nature of the thing to be proved requires. Credible evidence is that which 
may be believed and which ias the appearance of being a statement of the truth; 
by incredible evidence is meant what is lawfully produced as evidence, but 
which is not deserving of credit or belief; as, if a man were to swear he saw a 
horse flying, in this case he must be supposed to want to impose upon the court 
and jury, or that there was some delusion in his mind. Satisfactory evidence is 
what is sufficient to induce a belief that the thing is true; in other words, it is 
credible evidence. Cumulative evidence is that which goes to prove the same 
point which has been established by some other evidence; as, if an attempt be 
made to prove a fact by the admission of the party, evidence of another ver- 
bal admission of the same fact is cumulative; but evidence of other circum- 
stances tending to establish the fact is not.’ Direct evidence is that which 
proves precisely the fact in question; indirect evidence is that which does not 
prove the fact in question, but proves another, the certainty of which may lead 
to discover the truth of the one sought. This induction may be necessary and 
infallible; for example, a question arises whether the defendant signed a certain 
paper or performed a certain act upon such a day in Philadelphia ; if it be 
strictly proved beyond a doubt that upon that day he was in England, the evi- 
dence, although indirect, will be conclusive. But on the other hand, the in- 
duction which arises from indirect proof may be only probable, and then only a 
stronger or weaker presumption will be the result. 

3054. The object of all inquiry is truth, and the intention of the law is to 
adopt the best means of terminating disputes among the people, and to base 
their happiness on law and justice; it seeks the best means of discovering the 
truth, and for this purpose it has established certain rules to guide the magis- 
trate in its discovery. 

With regard to things which pass or happen out of our observation which 
can become the object of a legal inquiry, we can have no certain knowledge; we 
have no conscious certainty of their existence, and we must have recourse to 
others in order to acquire any idea of them. These means are the senses; the 
testimony of men, whether in writing or not; and analogy or induction, which 
are so useful in jurisprudence. 

But all these means may deceive us, and often do so; still, when they are 
directed by a right reason, although they do not bear the infallible mark or 
characteristic of truth, yet they often lead us to its discovery. They sometimes 
produce convictions as strong as consciousness; and for this reason this ane 

rsuasion has been called moral evidence in opposition to demonstration, whic 

s been denominated mathematical evidence. 

However deceptive these means of ascertaining truth may be, we cannot do 


2 Bacon, Abr. Evidence, in pr. ; 1 Greenleaf, Ev. 31; 1 Phillipps, Ev. 1; Wills, Cir. Ev. 
2: 1 Starkie, Ev. 8; 8 Toullier, Dr. Civ. Fr. n. 2; Domat, 1, 3, t. 6, in pr. 
8 Parker v. Hardy, 24 Pick. Mass. 246. i 
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without them. They are indispensable in all the sciences, and particularly in 
civil life, and we must constantly have recourse to them. The certainty, or at 
least probability, of which they assure us when well considered, are such that 
we cannot withold our assent to them without imprudence, if not folly. And 
if these means which nature has furnished us sometimes fail, it is generally 
owing to the precipitation of our judgments. 

Every thing that can be done to prevent these errors has been provided by 
the law by establishing rules which shall guide the magistrate called upon to 
decide upon the rights of his fellow citizens. 

It is a general rule, applicable to all species of evidence, that the proof of 
facta derives its force from other known facts, from which we conclude that 
those which are unknown are true; either by drawing a consequence of a cause 
from its effect, or of an effect from its cause, or from the connection which one 
thing has with another. Thus, all the art of the human mind, all the prudence 
and experience of the judges, consists in drawing from a known fact a cer- 
tain consequence which makes known a doubtful fact.‘ 

The subject of evidence will be divided into two branches: under the first 
will be considered the nature, the object of evidence, the instruments by which 
truth is established, and the effect of evidence; the manner of giving evidence 
will be discussed under the second. 

3055. Evidence will be considered with reference to its nature, its object, 
the instruments by which facts are established, and its effect. 

3056. Evidence, considered as to its nature, is primary, secondary, positive, 
circumstantial or presumptive, hearsay, admitted, confessed, relevant, and ir- 
relevant. 

3057. Primary evidence is the best of which the case in its nature is suscep- 
tible; the term is op to secondary evidence, which supposes some other or 
peer evidence behind. The rule that the best evidence shall be required 

oes not demand the greatest amount of evidence which can possibly be given 
of any fact; its object is to exclude from the case any evidence which supposes 
better evidence in the possession of the party ; for that better evidence may be 
withheld because it would prove facts ditferently from what the secondary would 
establish. This rule, then, excludes only that evidence which indicates the ex- 
istence of more original sources of information ; but when there is no substitu- 
tion of evidence, but simply a selection of weaker instead of ou roof of 
the same nature, it is not required that the party should supply all the proof 
capable of being produced. For example, when a written contract has been 
entered into, and the object is to prove what it was, it is requisite to produce 
the original writing, if it is to be obtained, and, in that case, no copy or inferior 
evidence will be received. But, being produced, its execution may be proved 
by only one of two attesting witnesses. 

3058. To this general rule there are several exceptions. 

As it refers to the quality rather than the quantity of the evidence, it is plain, 
as before observed, that the fullest proof every case admits of is not requisite; if, 
therefore, there are several eye-witnesses to a fact, it may be sufficiently proved 
by one only, and the evidence of a bystander is admissible to prove where lines 
were run in a private survey, though the surveyor be living.’ 

It is not always requisite, when the matter to be proved has been reduced to 
writing, that the writing should be produced ; as, if the narrative of a fact to 
be proved has been committed to writing, it may yet be proved by parol. A 
receipt for the payment of money, for example, will not exclude parol evidence 


‘See 2 D’Augesseau, Plaidoyer 234, p. 351; Pardessus, ed. 
§ Richardson v. Milburn, 17 Md. 67. 
190 


THE NATURE AND OBJECT OF EVIDENCE. 3059 


of payment.® But this exception does not extend to those cases where the law 
requires the instruments should be in writing, such as records, public docu- 
ments, official examinations, deeds of conveyance of land; wills, other than 
nuncupative, promises required to be in writing by the statute of frauds, and 
the like, for in all these cases the writing must be produced if in the power of 
the party. And, again, parol proof cannot be substituted for the written evi- 
dence of any contract which the parties have put in writing.’ Nor can oral 
evidence be substituted for any writing the existence of which is disputed, and 
which is materiał, either to the issue beran the parties or to the credit of 
witnesses, and is not a mere memorandum of some other fact.’ 

Another exception to the rule arises from considerations of public conveni- 
ence; for example, proof that an individual has acted notoriously as a public 
officer is prima facie evidence of his public character without producing his 
commission or appointment.’ But if the office is of a private nature, proof of 
the appointment of the agent must be made.” 

3059. Secondary evidence is that species of proof which is admissible on the 
loss of primary evidence, and which becomes, by that event, the best evidence. 

The rule that secondary evidence shall not be given when the primary can 
be had is grounded upon a reasonable suspicion that the substitution of inferior 
for better evidence arises from sinister motives, and an apprehension that the 
best evidence, if produced, would alter the case to the prejudice of the party. 
Besides, the secondary evidence is more liable to errors or mistakes than the 
primary; the copy of a written paper may be incorrect and differ from the 
original. 

When primary evidence cannot be had, then secondary evidence will be ad- 
mitted, because then it is the best. But before such evidence can be allowed, it 
must be clearly made to appear that the superior evidence is not to be had.” 
The person who possesses it must be applied to, whether he be a stranger or the 
opposite party ; in the case of a stranger, a subpæna duces tecum and attachment 
when proper must be taken out and served; and in the case of a party, notice 
to radic such primary evidence must be proved before the secondary evidence 
will be admitted.” 

When the original cannot be had, after due proof of its execution, the contents 


* 4 Esp. 218. See Rex v. Holy Trinity, 7 Barnew. & C. 611; 1 Campb. 439; 8 Barnew. 
& Ald. 566. So the existence of a written clearance does not exclude parol evidence of 
the destination of aship. Hadden v. People, 25 N. Y. 373. 

Where the fact to be proved is the existence of a paper and not its contents, this may 
be shown by parol. Gilbert v. Duncan, 5 Dutch. N. J. 133; Morrison v. Myers, 11 Iowa, 
638; Smith v. Richards, 29 Conn. 232. 

1 Rex v. Holy Trinity, 7 Barnew. & C. 611; Dennett v. Crocker, 8 Me. 239; Spiers v. 
Wilson, 4 Cranch, 398. i 

8 1 Greenleaf, Ev. 8 88; 1 Phillips, Ev. 422; Vincent v. Cole, 1 Mood. & M. 258. 

°’ United States v. Reyburn, 6 Pet. 352; Milnor v. Tillotson, 7 Pet. 100; Jacob v. U. S. 1 
. Brock. C. C. 520. Thus parol evidence is admissible in the absence of any record to show 
that town officers were duly sworn. Hathaway v. Addison, 48 Me. 440. 

10 Short v. Lee, 1 Jac. & W. Ch. 464. 

u See Ford v. Walsworth, 19 Wend. N. Y. 334; Flinn v. McGonigle, 9 Watts & S. Penn. 
75; Woodsworth v. Barker, 1 Hill, N. Y. 172; Harris v. Doe, 4 Blackf. Ind. 869; Doe v. 
McCaleb, 3 Miss. 756; Bouldin v. Massie, 7 Wheat. 122; Guerin v. Hunt, 6 Minn. 875. It 
is not necessary to prove the loss of the primary evidence beyond the ibility of a doubt, 
but only to a moral certainty. United States v. Sutter, 21 How. 170. In regard to lost 
writings it is sufficient to show that all the search reasonably practicable has been made 
without success. Holbrook v. School Trustees, 28 Ill. 187; Hatch v. Carpenter, 9 Gray, 
Mass. 271; Blackstone v. White, 41 Penn. St. 330; Phoenix Ins. Co. v. Taylor, 5 Minn. 
492; Moore v. Beattie, 33 Vt. 219. 

Patton v. Tybout, 7 Serg. & R. Penn. 116; Myer v. Barker, 6 Binn. Penn. 228; Drum 
v. Simpson, 6 Binn. Penn. 478; Reading R. R. v. Johnson, 7 Watts & S. Penn. 317; Barker 
v. Barker, 14 Wisc. 131. Has 
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should be proved by a counterpart, if there be one, for that is the next best 
evidence; and it seems that no evidence of a mere copy is admissible until 
proof has been given that the counterpart cannot be spoaueed i If there be 
no counterpart, a copy mav be proved by any witness who knows that it is a 
copy from having compared it with the original.“ If there be no copy, the 
party may produce an abstract, or give even parol evidence of a deed.” 

But it has been decided that there are no degrees in secondary evidence; and 
when a party has laid a foundation for such evidence, he may prove the con- 
tents of a deed by parol, though it appear an attested copy is in existence.” 

The rule adopted in the United States generally is that secondary evidence 
cannot be introduced if it is shown that other more satisfactory evidence, 
although secondary, exists and could have been produced.” Thus parol evi- 
dence of the contents of a written paper is inadmissible if a written copy exists. 

3060, This rule rejecting secondary evidence is subject to some exceptions, 
of which the following are the principal : 

Records of a judicial court and public books or registers may be proved by 
an examined copy ;" the reason of this is that those books cannot be removed 
from place to place because they might be wanted at two places at the same 
time, and because, being public, a fraud or error in the copy might be easily 
detected. But this exception does not extend to depositions, or affidavits, or 
an answer to a bill in chancery, when the party is indicted for perjury; nor 
perhaps to cases where the party denies his hand writing to a bond or recogni- 
zance, unless the copy has been made evidence by a special law.” 

It is not in general necessary to prove the written appointment of public 
officers A proof of their acting as such is, primd facie, sufficient between third 

rties, 

When the evidence is the result of voluminous facts, or of the inspection of 
many books and papers, the examination of which could not be conveniently 
made in court, the rule is so far relaxed that secondary evidence will be admit- 
ted ; as, if there be one invariable mode of drawing bills of exchange between 
the parties, this may be proved by witnesses who know the facts without pro- 
ducing the bills.” 

Inscriptions on walls, fixed tables, mural monuments, gravestones, which 
ee conveniently be produced in court, may be proved by secondary evi- 

ence. 

In the examination of a witness on his voir dire, and in preliminary exami- 
nations of the same nature, if the witness discloses the existence of a written in- 
strument affecting his competency, he may also be interrogated as to its contents; 


13 King v. Castleton, 6 Term, 236. Buller, Nisi P. 254. 

King v. Metheringham, 6 Term, 556; 10 Mod. 8. 

16 Brown v. Woodman, 6 Carr. & P. 206; 8 id. 389. 

™ Conger v. Converse, 9 Iowa, 554; United States v. Britton, 2 Mas. C. C. 468. Thus 
upon proof of the loss of an execution the execution docket must be produced as the next 
best evidence. Ellis v. Huff, 29 Ill. 449. 

18 When the record has been lost or destroyed its contents may be proved by secondary 
evidence. Graham v. O’Fallow, 3 Mo. 507. In the United States, generally, a certified 
copy of public records made bv an officer whose duty it is to keep them is sufficient. 
United States v. Percheman, 7 Pet. 51; Warner v. Hardy, 6 Md. 525. 

19 See Rex v. Howard, 1 Mood. & R. 189; Buller Nisi P. 226; 1 Starkie, Ev. 189; 1 
Greenleaf, Ev. 3 91. 

X Cabot v. Given, 45 Me. 44. 

31 1 Greenleaf, Ev. 393; 1 Phillipps, Ev. 433. The court may at their discretion allow 
abstracts of voluminous books and accounts, to be prepared er parte and submitted to the 
jury, the opposite party having an opportunity to examine them. Boston R. R. v. Dana, 

Grav, Mass. 83. 

*2 Meyer v. Sefton, 2 Stark. 274. 
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the rule in this case is that if the objection arises on the voir dire, it may be 
removed on the voir dire.” 

306L Positive evidence is that which, if believed, establishes the truth or 
falsehood of a fact in issue, and does not arise from any presumption. Evidence 
is direct and positive when the very facts in dispute are communicated by those 
who have the actual knowledge of them by means of their senses.“ In these 
cases the factum probandum is attested by those who speak from their own 
actual personal knowledge of its existence, and the credit which we give it rests 
on our faith in human testimony, sanctioned by experience. We have only to 
fear that the witness wishes to deceive, or that he has been deceived. When 
the evidence is not direct and positive, there is danger that we may not clearly 
perceive the connection between the facts proved and the facts in controversy. 

3062. Circumstantial evidence is the proof of collateral facts, and differs 
from direct or positive proof in this, that it never proves directly the fact in 
question. A fact which is not positively known is presumed or inferred from 
one or more other facts or circumstances which are known. Sometimes circum- 
stances are so powerful that it is impossible to resist them, and then such cir- 
cumstantial evidence is said to be certain; at other times such circumstantial 
evidence is not so conclusive ; it is then said to be uncertain, or merely probable. 
Of the first kind is a case where a body is found dead, being that of a person 
of mature age, with a recent mortal wound, and the mark of a bloody left 
hand upon the left arm; the conclusion that he once lived, and that another 
person was present at or about the time the wound was inflicted, may be con- 
sidered certain; but whether the death was caused by suicide or murder, and 
whether the mark of the bloody hand was that of a murderer or of a friend 
who came to his relief, or to prevent the crime, is a conclusion which does not 
necessarily follow from the facts proved. It is certain that the bloody mark 
was not made by the deceased, because no man can make such a mark.” An- 
other case of the certainty of circumstances, which renders the most positive 
testimony of a witness incredible, may be mentioned. A man is found dead; a 
witness swears he saw him shoot himself with a pistol which the deceased held 
in his hand; upon an examination the ball is extracted from the body, and 
found to be too large to enter into the pistol; in such case the witness ought 
not to be credited. | 

3063. Presumptions are the consequences of a known fact to make known 
the truth of an uncertain fact, the proof of which is sought.” For example, 
if a question arise as to the right to an estate between the possessor and a 
stranger, as to which is the owner, the law presumes it belongs to the possessor, 
and he will be maintained in his possession until the other proves his right ; for 
it is not common that a person shall take possession without right, nor that the 
owner should allow himself to be deprived of his possession. 

Presumptions, which are sometimes confounded with circumstantial evidence, 
are however different; circumstantial evidence is the means employed to come 
to the knowledge of one or more facts to establish the existence of another; a 
presumption is an inference as to the existence of one fact from the existence of 
some éther fact founded on a previous experience of their connection.” 

To constitute such a presumption, a previous experience of the connection 
_ between the known and inferred facts is essential; this connection must be of 
such a nature that as soon as the evidence of one is established, admitted, or 


= cee & Am. Ev. 149; 1 Phillipps, Ev. 154; 1 Greenleaf, Ev. 3 94. 

* 1 Phillipps, Ev. 116; 1 Stark. 19. * 14 How. St. Tr. 1824. 

* Starkie, Ev. 505. 

7 1 Domat, Lois Civiles, liv. 3, t. 6, s. 4, n. 1. 

* 3 Starkie, Ev. 1234; 1 Phillipps, Ev. 116; Gilbert, Ev. 142; Pothier, Obl. n. 840. 
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assumed, the inference as to the existence of the other immediately arises, inde- 
pendently of any reasoning upon the subject. Presumptions are either legal 
and artificial, or natural. 

3064. Presumptions of law consist of those rules which in certain cases 
either forbid or dispense with any further inquiry. These presumptions derive 
their force either from the first principles of justice, the laws of nature, or the 
experience and conduct of human affairs, and the connection usually found to 
exist between certain things. These presumptions are divided into two kinds, 
namely, conclusive, or which cannot be disputed, and inconclusive, or which are 
disputable.” 

5. Conclusive, imperative, or absolute presumptions of law are-rules de- 
termining the ee of evidence requisite for the support of any particular 
averment, which is not permitted to be overcome by any proof that the case is 
otherwise. 

Abstractly considered, a presumption is the inference drawn of the resem- 
blance between certain facts and probabilities, and reason would require that 
such presumption should yield to positive proof; and that if the means of 
demonstrating truth are at hand, it would be shutting our eyes and becoming 
wilfully blind to refuse to receive the light which would establish it against a 
presumption of law. If we reflect with attention, we will perceive that it 
would be neither reasonable nor possible, without opposing the very intent of 
the law and going contrary to its wisdom, to admit evidence against presump- 
tions which are its very foundation. This will be rendered manifest by an ex- 
ample: the incapacity of an infant to contract is a rule founded on the general 
presumption that minors have not yet arrived at that age when the intellectual 
and moral faculties of man are entirely developed, and which produces that 
maturity of reason and that prudence which are required to make a contract 
without temerity. That capacity, however, is not the same with every one. 
Temperament, climate, education, make it vary to infinity. Nature has not 
pointed out any certain signs; yet, without suffering greater inconvenience, the 
determination when each individual should be considered capable of entering into 
contracts could not have been left open as to each individual so as to enable a 
jury to decide that question in every case. If such were the law, there would 

required as many judgments as there are men. 

The law has fixed the age, but it has not been fixed arbitrarily. After many 
observations, made during a long space of time, as to the period when the 
greater part of men acquire the faculties which they have at maturity, ex eo quod 
plerumque fit, the law has presumed that this age is twenty-one years; it has 
fixed the presumption as on a fact which was known and which is generally 
true, before which time infants are not capable of making contracts against 
their interests. This is a general rule applying to all men. 

Now could a plaintiff who sued an infant to enforce the performance of a 
contract he had made against his interest, ask to prove that the presumption of 
law which the infant invokes is not applicable to him, as he was, when the con- 
tract was made, a very shrewd young man, wanting only one day of being of 
full age, and that the presumption was contrary to truth? Certainly not, for 
that would be to make the provisions of the law subordinate to the decision of 
the court and jury, whose duty it is to observe and not judge the law. The 
rule is universal in its application. Leibnitz, for Serine that universal ge- 
nius, who at the age of twenty vears had written an excellent work on the best 
mode of teaching and learning jurisprudence, and who, treading in the steps of 
Bacon, had dared to point out the desiderata of that science, that is, in a it 


2 1 Domat, Lois Civiles, liv. 3, t. 6, s. 4, n. 2. 
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was deficient—the great Leibnitz would not have been an exception to this legal 
presumption, although it might have been demonstrated that as to him it was 
evidently false, and that at twenty his reason was very superior to that of most 
people at thirty. 

3066. Among the numerous cases where the presumption of law is conclu- 
sive may be mentioned the following: 

When the legislature has so declared; thus, by the statute of limitations 
when a debt has been created by simple contract, and it has not been distinctly 
recognized or acknowledged within six years as a subsisting obligation, no 
action can be maintained upon it; the law conclusively presumes it to have 
been paid. 

The rules of the common law, established and declared through the medium 
of judicial tribunals, have equal validity. The uninterrupted enjoyment of an 
incorporeal hereditament for a period beyond the memory of man is a conclu- 
sive presumption of a prior grant of that which has been so enjoyed; if you 
permit me to have a right of way over your land, and I enjoy it not only unin- 
terruptedly, but exclusively, and adversely to your rights, for a sufficient length 
of time, this is a conclusive presumption of title in me.” 

Conclusive presumptions are made in favor of judicial proceedings; thus, the 
records of a court of justice are presumed to have been correctly made, and 
they are said to import absolute verity; res judicata pro veritate accipitur.” 
And those facts without which a verdict could not have been found will be 
presumed to have been proved, though they were not expressly and distinctly 
alleged upon the record, provided that it contains general terms to comprehend 
them by a fair intendment.” 

It is conclusively presumed that a sane man intends to do what will be the 
probable consequences of his acts; the deliberate publication of slanderous 
words which the publisher knows to be false, or which he does not know to be 
true, raises a conclusive presumption of malice.® 

Ancient deeds and wills more than thirty years old, if unblemished and un- 
altered, are said to prove themselves; the subscribing witnesses are presumed to 
be dead.“ But in the case of deeds possession must have accompanied them.™ 

An estoppel is such a presumption of law that a party Bondy it cannot 
disprove it. | 

A conclusive presumption of legitimacy arises where a man and a woman are 


© Tyler v. Wilkinson, 4 Mas. C. C. 397; Hill v. Crosby, 2 Pick. Mass. 466; Strickler v. 
Todd, 10 Serg. & R. Penn. 63, 69; Best, Pres. 108, note (m); Rooker v. Perkins, 14 Wisc. 
79. The length of time requisite to cause a presumption of the grant of an easement is in 

eneral the same as the period of limitation of the right of bringing awrit of entry. This 
1s in general twenty years. Anything less is not even prim@ facie evidence of a grant. 2 
Washburn, Real Pro. 48. 

n Dig. 50, 17, 207; Reed v. Jackson, 1 East, 355. 

* Jackson v. Pesked, 1 M. & S. 234. Similar to this is the rule omnia presumuntur rite 
esse acta, that is, that proceedings not of record, but quasi judicial, as the acts of justices 
of the peace, municipal bodies, executors, are legal and authorized and accompanied with 
the proper formalities. Randall v. Bowden, 48 Me. 37; Webber v. Gottschalk, 15 La. Ann. 
876; Carlisle v. Gaar, 18 Ind. 177; Outlaw v. Davis, 27 Ill. 467; Rowan v. Lamb, 4 Greene, 
Jowa, 468; Nelson v. People, 23 N. Y. 293; Tharp v. Commonwealth, 3 Mete. Ky. 411. 

* Weckerly v. Geyer, i Serg. & R. Penn. 39; Fisher v. Clement, 10 Barnew. & C. 472; 
Bowdell v. Osgood, 3 Pick. Mass. 379; Hare v. Wilson, 9 Barnew. & C. 643. So if one 
strikes another with a deadly weapon, so that he dies, he is conclusively presumed to have 
Intended his death; and if no other facts appear, he is presumed to have done it with 
ae Commonwealth v. York, 9 Mete. Mass. 93. But see State v. McDonnell, 32 Vt. 

* Tr. per. Pais, 370; Winn. v. Patterson, 9 Pet. 674; Bank of U.S. v. Dandridge, 12 
Wheat. 70. 

% Plowd. 6; Bank of Middlebury v. Rutland, 33 Vt. 414. 

1 Greenleaf, Ev. 3} 22. The maker of a deed is estopped to deny any thing stated 
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married and cohabit together; the children of the wife will be considered as 
legitimate, and proof of the mother’s irregularities will not destroy the pre- 
sumption: pater is est quem nuptie demonstrant. But this presumption may be 
rebutted by showing circumstances which render it impossible that the husband 
should be the father,” as impotency and the like. 

It is a legal presumption that certain persons cannot commit certain crimes ; 
in this class is an infant under the age of seven years, who cannot commit a 
larceny ; a male infant under fourteen cannot commit a rape; a wife while in 
the company of her husband cannot commit a felony : it is presumed she acts by 
his coercion. 

3067. Inconclusive presumptions are those which may be overcome by oppos- 
ing proof. These, like the former, are the result of the general experience of 
mankind, that there is connection between certain facts and things, the one 
being usually the companion or the effect of the other. Of this class of pre- 
sumptions the following are a few of the numerous examples: 

The law presumes that he who has possession of personal property is the 
owner of it; but possession of personal property, lately stolen, is primd facie 
evidence of guilty possession, and if unexplained is taken as conclusive. 

In like manner, possession of a bill of exchange by the acceptor, of a prom- 
issory note by the maker, will be a presumption that they have been paid ;* a 
deed found in the possession of the grantee, having on its face the appearance 
of a regular execution, will be presumed to have been delivered by the 
grantor. 

Every man is presumed innocent until the contrary is made to appear, and 
the rule is so strong that when guilt cannot be established without proving a 
negative, that must be done, though in general the burden of proof devolves 
i the party who makes an affirmative averment; for example, where the 

aintiff complained that the defendant who had chartered his ship had put on 

ard articles highly inflammable and dangerous, without giving notice to the 
master or others in charge of the ship, whereby the vessel was burnt, he was 
held bound to prove this negative averment.” In some cases the Pew 
of innocence is sufficient to overthrow another presumption ; as, where, twelve 
months after her husband’s death, a woman married again, it was rightly pre- 
sumed that the husband was dead at the time of the wife’s marriage, although 
the presumption of his death, in consequence of absence, does not arise till a 
much later period.“ 

But there is an exception to the rule respecting the presumption of innocence ; 
when a libel has been sold in a book store by a servant in the ordinary course 
of his employment, the bookseller, or master, will be presumed to have au- 
thorized it, and it will be a guilty publication by him, though an authority 
to commit a breach of the law is not presumed. This exception is founded 
on public policy, lest irresponsible persons should be put forward, and the prin- 
cipal and real offender escape. 

Another exception to the presumption of evidence arises from the presump- 
tion of guilt, by the maidconduct of the party, in his destroying evidence which 


therein which has operated upon the other party as the inducement to accept such decd ; 
for instance, he is estopped to deny the recitals in the deed. A covenant of warranty 
oe the warrantor to set up a title acquired afterward. Foss v. Strachn, 42 N. H. 40; 
Williams v. Swetland, 10 Iowa, 51; Nunnally v. White, 3 Mete. Ky. 584. 

31 Commonwealth v. Shepherd, 6 Binn. Penn. 283. 

’ Carrol v. Bowie, 7 Gill, Md. 34. 

» Ward v. Lewis, 4 Pick. Mass. 518; Lawrence v. Minturn, 17 How. 100. 

Williams v. E. Ind. Co., 3 Fast, 192; Buller, Nisi P. 298. See Rex v. Hawkins, 10 
East, 211; Powell v. Milburn, 3 Wils. 355; Rodwell v. Redge, 1 Carr. & P. 220. 

“ See Bouvier, Law Dict. Death. 
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he ought to produce, or to which the opposite party is entitled; as, if a party 
should obtain papers from a witness after the latter ee been required to produce 
them under a subpena duces tecum, and refuse to produce them.” But a mere 
withholding of papers by a party is not a presumption of guilt. 

A legal presumption of payment of a debt due by specialty arises when it 
has been unclaimed and without recognition for twenty years in the absence of 
any explanatory evidence. But this presumption does not, in general, attach 
until the completion of the twenty years,“ but in some cases this presumption 
of payment has been made after eighteen years, but these cascs are probably 
exceptions to the general rule. This presumption is rebutted by showing that 
interest has been regularly paid,“ that the obligor has admitted it had not been 
paid,” or other circumstances to rebut the presumption. 

It is presumed that certain things continue as they are until the contrary ap- 
pears. When the existence of a person, personal relation, or a state of things 
is once established by proof, the law presumes that the person, relation, or state 
of things continues to exist as before, until the contrary is shown, or until a 
con resumption is raised from the nature of the subject. A party once 
living will not be presumed to be dead until ‘the presumption of death arises, 
namely, when he has attained one hundred years,® or until he has been absent 
for seven years, without being heard from, when the presumption of life ceases, 
and the burden of proof is thrown on the other side. 

The relation of partnership, or other similar relations, are presumed to con- 
tinue until a presumption arises of their dissolution.” 

' Seisin once proved is supposed to continue until disseisin is shown.” 

The opinions of individuals are presumed to continue the same; and the 
state of mind, whether sane or insane, once established, is presumed to con- 
tinue until the contrary appears. In all these cases he who asserts there has 
been a change, is bound to prove it.” 

When a man makes a payment to another it is presumed to be for a debt 
due to the receiver, and when he alleges that the payment was made by error 
he must prove it, for no man is deemed so imprudent as to pay a debt he does 
not owe. But if he to whom the money was paid denies ie received it, 
and it is proved he did receive it, he will then be required to show that it was 
given in payment.” 

When a letter is used in evidence several facts are to be proved ; first, that it 
was written by the party by whom it purports to be, second, that it was sent, 
third, that it was received by the party to whom it is addressed. A post mark 
is prima facie evidence that it was sent.“ Proof that it was sent causes a pre- 
sumption that it was received ;* but this presumption is not conclusive." | 


“ Leeds v. Cook, 4 Esp. 256. 

e Hanson v. Eustace, 2 How. 653. “ Oswald v. Leigh, 1 Term, 270. 

© Rex v. Stephens, 1 Burr. 434; Clark v. Hopkins, 7 Johns. N. Y. 556. 

“ Nixon v. um, 1 Bail. So. C. 148. 

8 2 Harr. Del. 124; Mathews, Pres. c. 19, 20; Best, Pres. part 1, c. 2, 3. 

“9 Mart. La. 257. 

œ Hopewell v. De Pinna, 2 Campb. 113; Loring v. Steinman, 11 Metec. Mass. 204; Innis 
A a ea Rawle, Penn. 373; Winship v. Conner, 42 N. H. 341; Rice v. Lumley, 10 

io, St. 596. 

Eames v. Eames, 41 N. H. 177. So of marriage. Erskine v. Davis, 25 Ill. 251. 

5} Brown v. King, 5 Metc. Mass. 178. 
BO aaa v. @ 42; Perkins v. Perkins, 89 N. H. 163; Lilly v. Waggoner, 27 

5 1 Domat, Lois Civiles, liv. 8, t. 6, s. 4, n. 10. 

5 New Haven Bank v. Mitchell, 15 Conn. 206. 

$ Commonwealth v. Jeffries, 7 All. Mass. 548. 

Greenfield Bank v. Crafts, 4 All. Mass, 447; Loud v. Merrill, 45 Me. 516. 
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When a contract is to be governed by foreign laws, in the absence of other 
proof such laws are presumed to be the same as the laws of the state in which 
the suit is brought.” But this presumption will not prevail if it makes the 
contract illegal.* 

3068. Natural presumptions or presumptions of fact depend upon their own 
form and efficacy in generating belief or conviction on the mind, as derived 
from those connections which are pointed out by experience; they are inde- 
pendent of any artificial connections, and differ from mere presumptions of law 
in this essential respect, that the latter depend on and are a branch of the particu- 
lar system of jurisprudence to which they belong; but mere natural presump- 
tions are derived wholly by means of the common experience of mankind, 
without the aid or control of any particular rule of law, but simply from the 
course of nature and the habits of society. 

These presumptions fall within the exclusive province of the jury, who are 
to pass on the facts; in this they are aided by the advice and instructions of the 
court. 

3069. Hearsay is that kind of knowledge which the witness states he has 
received or heard from others. It relates to that which is written as well as to 
what is spoken; it does not derive its value solely from the credit given to the 
witness himself, but rests also in part on the veracity or competency of some 
other person. This kind of evidence is not competent to establish any specific 
fact which from its nature is susceptible of proof by witnesses who speak of 
their own knowledge.” 

Difficulties frequently arise in discriminating whether the evidence offered is 
original or hearsay evidence. What has been written or said by a third person 
is not necessarily hearsay evidence when proved by a witness as having been so 
said or written. On the contrary, the very point in controversy is not unfre- 
quently whether such things were written or spoken, and not whether they were 
true; and in other cases such language or statements, whether written or spoken, 
may be the natural and inseparable concomitants of the principal fact in dis- 
pute. In such cases it is obvious that the writinys or words are not within the 
meaning of hearsay, but are original and adoa facts, admissible in proof 
of the issue.” Whenever the fact that such a communication was made, and 
not its truth or falsity, is the matter in controversy, the evidence to establish it 
will be considered as original. Upon this principle evidence of general reputa- 
tion, reputed ownership, public rumor, general notoriety, and the like, though 
composed of the Tk of a person not under oath, is original evidence, and 
not hearsay, the subject of inquiry being the concurrence of many voices to the 
same fact.’ 

8070. There is a species of evidence which, although generally classed under 
the head of hearsay evidence, is original evidence; it is used not as a medium 
of proof to establish a distinct fact, but as being in itself a part of the transac- 
tion in question, when it is a part of the res gestæ, or the subject matter of in- 

uiry, or things done. Upon an inquiry as to the state of mind, sentiments, or 
ispositions of a person at any particular period, his declarations and conversa- 


6' Sharp v. Sharp, 35 Ala. N. 8. 574; Locke v. Huling, 24 Tex. 311; Rape v. Heaton, 9 
Wisc. 328; Atkinson v. Atkinson, 15 La. Ann. 491; Hickman v. Alpaugh, 21 Cal. 225; 
Crake v. Crake, 18 Ind. 156; Cooper v. Reaney, 4 Minn. 528. 

%8 Smith v. Whitaker, 23 Ill. 367. 

Mima Queen v. Hepburn, 7 Cranch, 290. 

© 1 Greenleaf, Ev. 2 100. 

& See Bouvier, Law Dict. Character ; Foulkes v. Sellway, 3 Esp. 236; Du Bost v. Beres- 
ford, 2 Campb. 512; Oliver v. Bartlett, 1 Brod. & B. 269; Carpenter v. Leonard, 8 All. 
Mass, 32; King v. Woodbridge, 34 Vt. ga 
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tions are admissible as part of the res geste." So on an indictment for a rape; 
what the girl said so recently after the fact as to exclude the possibility of prac- 
ticing on her has been held to be admissible evidence as a part of the transaction.® 

The first requisite to constitute declarations a part of the res geste is that they 
must be made at the time of the act done.“ ‘They must also be so connected 
with it as to illustrate its character and constitute one transaction with it. 
Declarations made by one in possession of property qualifying or explaining his 
title, if made in good faith, are admissible as part of the res geste, their effect 
being governed by other rules of evidence.” The same principles apply to con- 
spirators: the fact of conspiracy being first established, the declarations of one 
conspirator in carrying out the object of the conspiracy are admissible against 
all the others.” Declarations of partners® and agents® come under the same 
rule, and are admissible as original evidence when they constitute part of the 
res geste. 2 

307L Although generally classed as hearsay, yet, if properly considered, the 
evidence usually given in cases of pedigree will be found to be original evidence. 
The question is the descent or parentage of the individual; and in arder to 
ascertain the fact it is important to know how he was treated and acknow- 
ledged by those who were interested in him or sustained toward him any rela- 
tion of kindred or affinity. This may be shown by proving the declarations of 
deceased persons who were related by blood or marriage to the person, and 
therefore interested in the succession in question; the declarations of all other 
persons are excluded.” General repute in the family, proved bya living mem- 
ber of it, is evidence of pedigree.” 

Pedigree is the state of a family as far as s the relationship of the dif- 
ferent members, their births, marriages, and deaths, and the time when these 
events happened. These facts may be proved not only by living witnesses who 
heard of them from other members of the family, but also by the proof of writ- 
ten documents where the facts are stated. Thus, an entry by a deceased parent 
or other relative made in a family Bible or missal, or any other book, or docu- 
ment, or paper, stating the fact and date of the birth, marriage, or death of a | 
child or other relative, is considered as the declaration of such parent or relative 
in a matter of pedigree.” 


® Barthelemy v. The People, 2 Hill, N. Y. 248. On the trial of Lord George Norton 
for treason, the cry of the mob, who accompanied the prisoner on his enterprise, was re- 
ceived in evidence as aa ee part of the res geste, and showing the character of the 
principal fact. 21 How. St. Tr. 542. 

* East, P. C. 414. 

“ Faner v. Turner, 1 Iowa, 53; Scraggs v. State, 16 Miss. 722; Noyes v. Ward, 19 Conn. 
250; Small v. Gilman, 48 Me. 506. 

© Elkins v. Hamilton, 20 Vt. 627; State v. Shellidy, 8 Iowa, 477; Commonwealth v. 
Harwood, 4 Gray Mass. 41. 

* Bartlett v. Emerson, 7 Gray, Mass. 174; Potts v. Everhart, 26 Penn. St. 493; Pomeroy 
v. Bailey, 43 N. H. 118; Beedy v. Macomber, 47 Me. 451; Currier v. Gale, 14 Gray, Mass. 
504. But the admissions of a vendor made after the sale are not competent to defeat the 
r Cohn v. Mulford, 15 Cal. 50; Myers v. Kinzie, 26 Ill. 86; Derby v. Gallup, 5 Minn. 

* Commonwealth v. Crowninshield, 10 Pick. Mass. 497; Lee v. Lamprey, 43 N. H. 18; 
Preston v. Bowers, 18 Ohio, St. 1. 

~ Coit v. Tracy, 8 Conn. 268; Mamlock v. White, 20 Cal. 598. 

æ The Enterprise, 2 Curt. C. C. 317; Mechanics’ Bank v. Bank of Columbia, 5 Wheat. 
336; Austin v. Chittenden, 33 Vt. 553. 

” Whitelock v. Baker, 18 Ves. Ch. 514; Jewell v. Jewell, 1 How. 231; 17 Pet. 218; 
Cowen & Hill’s note to 1 Phil. Ev. 240. 

n Doe v. Griffin, 15 East. 293. 

™1 Phillipps, Ev. 186; 1 Starkie, Ev. 55; The Berkley Peerage Case, 4 Campb. 401; 
Watson v. Brewster, 1 Penn. St. 381; Douglass v. Sanderson, 2 Dall. 116; Craufurd v. 
Blackburn, 17 Md. 49. n 
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Inscriptions on tombstones, engravings on rings, inscriptions on family por- 
traits, are of the same nature and admissible to prove the same facts.” 

To the rule that hearsay evidence is inadmissible there are some exceptions, 
which may be classified as follows: those which relate to matters of public in- 
terest; those relating to ancient possession ; declarations made by parties against 
their interest; dying declarations; and the testimony of witnesses who become 
disqualified. 

To the first class may be referred all matters of a general or public 
interest. 

By the term public is meant the whole body politic, or all the citizens of the 
state, and in this sense it is here to be taken, though sometimes it evidently 
means, when used in a restricted sense, only the inhabitants of a particular 
place; as, when speaking of the people of New York we say the public. When 
speaking of the public and general interest, the terms are frequently used syn- 
onymously, meaning a multitude of persons.“ In regard to the admission of . 
hearsay testimony, a distinction has been made between them. The term public 
is applied to all the citizens of the state; the term general signifies a less, 
though a large portion of the community. 

All persons are presumed to be conversant with public matters, on the same 
principle that every man is presumed to be conversant with his own affairs, 
and wht is said by people generally about their common rights may be pre- 
sumed to be true; evidence of common reputation is, therefore, received as re- 
gards public facts; as, for example, a claim to a highway, on the ground that 
all have an interest in the truth, and the consequent probability that they are 
true.” But when the fact in question does not concern the members of the 
community, hearsay from such persons, wholly unconnected with the place and 
business, would be inadmissible. 

To be admitted these declarations must relate to ancient rights, and they must 
have been made by persons supposed to be dead.” They must also have been 
made before any controversy arose touching the matter to which they relate, or 
ante litem motam, for otherwise they might have been manufactured for the oc- 
casion. To avoid the mischiefs which would result from the admission of 
such after-made declarations, all ex parte declarations, even if made upon oath 
at a subsequent date to the beginning of the controversy, cannot be admitted.” 

This reputation or hearsay, which is admitted on the ground of public in- 
terest, is evidence as wel] against a public right as in its favor.” 

8073. When the matters in controversy do not affect any public or general 
interest, hearsay evidence is not in general admissible; but an exception to 
this rule obtains in cases of ancient possession, for then ancient documents in 
support of it are good evidence.” 

uch documents are admitted without absolute proof that they constitute 
part of the res geste, for the proof of the transaction comes from the docu- 
ments. But being generally the only evidence attainable, they are admitted 
subject to certain qualifications. 


8 Eastman v. Martin, 19 N. H. 152. ™% Weeks v. Sparks, 1 M. & 8.690. 

% 1 Starkie, Ev. 195; 1 Greenleaf, Ev. 3128; Price v. Currell, 6 Mees. & W. Exch. 284. 

Crease v. Barrett, 1 Crompt. M. & R. Exch. 929; Rogers v. Wood, 2 Barnew. & Ad. 
245; Weeks v. Sparks, 1 M. & 8. 679. 

™ Davis v. Fuller, 12 Vt. 178. 

By lis mota we are to understand the commencement of the controversy and not the 
commencement of the suit. Butler v. Mountgarret, 7 Hou. L. Cas. 633. 

° The Berkley Peerage case, 4 Campb. 401. l 

© Drinkwater v. Porter, 7 Carr. & P. 181; Rex v. Sutton, 8 Nev. & P. 569. 

* The proof of such documents with actual possession is evidence of what is called an 
immemorial possession, 9 Toullier, Dr. Civ. Fr. n. 254. 
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The genuineness of the documents must be established, primd facie, by show- 
ing that they come from the proper custody, that is, from the place where or 
from the care of the persons by whom such documents would naturally be kept.® 

Where the nature of the case admits, proof should be given of some act 
done harmonizing with the documents; as, an entering into and enjoyment of 
possession under an ancient deed. If more than thirty years old, the deed proves 
itself. 

3074. Another exception to rejecting hearsay evidence is allowed in the case 
of declarations and entries made in books by persons since deceased, and against 
the interest of the persons making them at the time they were made. This evi- 
dence is received because it is extremely improbable that it should be false, for 
men are not apt to say or do any thing against their interest, particularly as 
such declarations cannot be received in evidence during the lifetime of the 
declarant. _ 

This rule is most frequently exemplified in entries in books of account; as, 
entries of the receipt of money by persons charged with the duty of receiving 
it. And the rule has been followed in some cases even where the entry was 
the only proof of the charge, and the whole taken together was not strictly 
against interest. 

5. When a man has received a wound or other injury which proves 
mortal, and he believes he must die, is in immediate danger of dying, and 
afterward does die in consequence of such injury, the statements which he 
makes as to the manner in which he received such injury, and by whom it was 
committed, are called his dying declarations. The solemnity of his situation, 
when every hope of this world is gone and every inducement or motive to 
falsehood is silenced, when the mind is induced, by the considerations of a fu- 
ture life, to speak the truth,—all these considerations together have been con- 
sidered equivalent to the party’s oath in a court of justice.” 

Though formerly it was contended that such dying declarations were receiv- 
able in all cases, both civil and criminal, yet the rule is now firmly established that 
they can be received only in cases of homicide, where the death of the deceased 
is the subject of the charge, and the circumstances of the death are the subject 
of the dying declarations. 


: 9 United States v. Castro, 24 How. 346. 8 1 Greenleaf, Ev. 3 148. 

% Rex v. Woodcock, 2 Leach, Cr. Cas. 556; Drummond’s Case, 1 Leach, Cr. Cas. 378. 
The following lines descriptive of the feelings and sentiments of such a man, have been 
put in the mouth of one who is about making dying declarations: 


Have I not hideous death before my view, 
Retaining but a quantity of life, 
Which bleeds away, even as a form of wax 
Resolveth from his figure ’gainst the fire? 

. What in the world should make me now deceive 
Since I must lose the use of all deceit? 
Why then should I be false, since it is true 
That I must die here, and live hence by truth? 


To render such declarations admissible they must be made with a consciousness and be- 
lief in impending death; and such being the case, it is immaterial if the death does not 
take place at once. The declarations have been admitted when made eleven and seventeen 
days before death. Commonwealth v. Cooper, 5 All. Mass. 495; People v. Lee, 17 Cal. 76; 
People v. Ybarra, 17 Cal. 166; State v. Gillick, 7 Iowa, 287; Kilpatrick v. Commonwealth, 
81 Penn. St. 198; Thompson v State, 24 Ga. 297. 

% Rex v. Mead, 2 Barnew. & C. 605; Rex v. Hutchinson, 2 id. 608, n; Wilson v. Boerem 
15 Johns. N. Y. 286. The dying declarations of a murdered person are admissible, and 
do not conflict with the constitutional provision that every person accused of crime shall 
have the right to be confronted with the witnesses against him. Commonwealth v. Carey, 
12 Cush. Mass, 246; Burrell v. State, 18 Tex. 713; People v. Glenn, 10 Cal. 32; State » 
Nash, 7 Iowa, 347. 
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The declarations are only admissible in so far as they relate to the circum- 
stances of the death, and would be competent evidence if he were alive.” 

The circumstances under which the declarations were made are first to be 
shown, and it is then for the court to decide as to the admissibility of the evi- 
dence.” If the declarations were reduced to writing and signed by the de- 
ceased, the writing must be produced or accounted for before evidence of its 
contents or parol evidence of the declarations can be introduced.® 

3076. When a witness has been examined ona former trial between the 
same parties, and the same point arises in issue in a second action, and the wit- 
ness has since died, is absent, or has become disqualified, the testimony of such 
deceased witness may be proved; a witness will be allowed to prove what the 
first testified, but such testimony, of course, is not conclusive, for it is open to 
all objections to which it would be if the first were present, and testified to the 
same facts a second time.” 

The former trial need not be for the same cause of action, nor between the 
same nominal parties. It is sufficient if the same point was at issue,” and the 
contest was really between the same parties or their privies, so that the party 
against whom the testimony is produced or his privies had an opportunity at 
the former trial to cross examine.” ; 

As to the things which must be proved, it may be remarked that although 
formerly the rule was much more strict, yet now it is sufficient if the witness is 
able to state the substance of what the first witness testified.” 

When the witness has acquired an interest, since he gave his former testi- 
mony, in the subject-matter about which he is called to testify, and his interest 
is on the side of the party calling him, he is not competent till he is released ; 
nor can a subscribing witness be examined if his interest was created by the 
party calling him.” 

A witness cannot, by his act, by the subsequent voluntary creation of an in- 
terest, without the concurrence of the party, deprive him of the benefit of his 
testimony.” But this rule is subject to a qualification: if the interest has been 
acquired for a fraudulent purpose, or to deprive the party of the testimony, or 
by a wager, it will not disqualify him; on the contrary, when it has been fairly 

uired, either by contract or by operation of law, it will be a bar.” 

f the witness who has acquired a disqualifying interest has previously made 
a deposition in the cause, the deposition may be read in chancery, as if he were 
since deceased ; and it may also be read at law on the trial of an issue out of 
chancery. Whether it can be read in other trials at law seems not certain.” 


% State v. Nash, 10 Iowa, 81; Mose v. State, 85 Ala. N. 8. 42. Where the prisoner poi- 
soned three persons at the same time, the declarations of one were held admissible in his 
trial for the murder of another. State v. Terrell, 12 Rich. So. C. 321. 

8 State v. Burns, 33 Mo. 483; State v. Howard, 82 Vt. 380. 

%® State v. Tweedy, 11 Iowa, 350; People v. Glenn, 10 Cal. 32; Collier v. State, 20 Ark. 36. 

® Crary v. Sprague, 12 Wend. N. Y. 41; Wright v. Tatham, 2 Ad. & E. 3; Covanhovan 
v. Hart, 21 Penn. St. 495; Long v. Davis, 18 Ala. N. 8. 801; Wright v. Cumipsty, 41 Penn. 
St. 102; Miller v. Chrisman, 25 Ill. 269. 

© Clealand v. Huey, 18 Ala. N. 8. 348. 

’ Philadelphia R. R. v. Howard, 13 How. 307; Lane v. Brainerd, 30 Conn. 565. 

* Cornell v. Green, 10 Serg. & R. Penn. 14, 16; Chess v. Chess, 17 id. 409; Hill’s notes 
to 1 Phil. Ev. 231; 1 Greenleaf, Ev. 2 165; Warren v. Nichols, 6 Metc. Mass. 261; Trammell 
v. Hemphill, 27 Ga. 525. 

* Hovell v. Stephenson, 5 Bingh. 493; Bennet v. Robinson, 7 Ala. 227; Schall v. Miller, 
& Whart. Penn. 156. In many of the states interest is now no disqualification of a witness, 
but the jury have a right to consider it as affecting his credibility. 

* 1 Starkie, Ev. 118; Long v. Baillie, 4 Serg. & R. Penn. 222. 

R one v. Pigou, 8 Campb. 380; Phelps v. Riley, 6 Conn. 266. See Burgess v. Lane, 
e. 165. 

* 1 Greenleaf, Ev. 3 168; Gresley, Ev. 267. 
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3077. Admissions are declarations which a party by himself, or those who 
act under his authority, makes of the existence of certain facts. The term ad- 
mission is usually applied to civil transactions, and to matters of fact in crimi- 
nal cases, where there is no criminal intent; the term confessions, which is 
sometimes used as being synonymous, is generally considered as an admission 
of guilt. Though they are different in these respects, and for that reason they 
will be treated of separately, yet in both cases the rules of evidence are the 
same. 

The admissibility of evidence of this description will be considered, first, with 
respect to the nature, time, and manner of the admission; and, second, in rela- 
tion to the parties to be affected by it. 

3078, To render an admission competent evidence it must be made by a party 
to the record or by one identified in interest with him. As regards admissions 
by the party himself, no doubt can arise unless he is merely a nominal party 
whose name is used for the benefit of the real party in interest; as, the admis- 
sions of an assignor of a chose in action whose name is used for the benefit of 
the assignee. Such admissions cannot be set up against the assignee.” 

The admissions of the real party in interest may be used against a nominal 
party ; as, for instance, the admissions of a cestui que trust against the trustee, 
of the ship owners against the master in an action for freight, of a silent part- 
ner against the other partners. The party to the record is bound by the ad- 
missions of his privies. Thus, the declarations of an ancestor in relation to the 
ownership of property claimed by his heirs are competent evidence against them 
if made against his interest, and when he had all the rights in regard to the 
property which his heirs have.” 

3079. The principal distinction of admissions as to their form is whether 
they are in writing or not in writing. 

Admissions in writing are releases and other instruments given by a party 
with a view to make them evidence of the facts therein contained ; these, when 
pleaded, operate in general by way of estoppel, for the party is not only estopped 
from disputing the deed itself, but every fact which it recites.” 

Judicial admissions are generally made in writing in court by the attorney 
of the party; they appear upon the record as in the pleadings, and are gene- 
rally conclusive upon the party, they being made for the purpose of being used 
as a substitute for the regular legal evidence of the fact on the trial, or in a case 
stated for the opinion of the court. | 

Oral admissions are those which are made by speaking, and not reduced to 
writing. Such admissions ought to be received with great caution, as they are 
subject to many misrepresentations and mistakes, and in all cases the whole ad- 
mission must be taken together.’ When admitted, they are competent evidence 
only of those facts which may be established by parol evidence; they cannot be 
received to contradict documentary proof or supply the place of existing evi- 
dence by matter of record.” 

Implied admissions are those which are the consequences of the acts of the 
parties. When a party assumes a character, language, and course of conduct, 


% Mandeville v. Welch, 5 Wheat. 277; Head v. Shaver, 9 Ala. N. 8. 791; Butler v. Mil- 
lett, 47 Me. 492; Wing v. Bishop, 3 All. Mass. 456. 

*® Weed v. ee , 6 McLean, C. C. 44; Robinson v. Hutchinson, 81 Vt. 448. 

* Hurlburt v. eeler, 40 N. H. 73; Osgood v. Coates, 1 All. Mass. 77; Keener v. 
Kia Starkie Ev. part 4, p. 31; C Buller, Nisi P. 298 

tarkie, Ev. part 4, p. 31; Comyn, Dig. Estoppel, B, 5; Buller, Nisi P. 298. 

w Smith v. Blandy, Ry & M. 257. S OPPE, 

1 Scott v. Clare, 3 Campb. 236; 1 Bingh. 73. Oral admissions are competent evidence 
to show the contents of a written instrument. Loomis v. Wadham, 8 Gray, Mass. 557. 
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he may be fairly presumed to admit the situation which is usual in such cases. 
When the existence of domestic, social, or official relation is in issue, the recog- 
nition of such relation by the person making it is proof that such relation ex- 
ists; as, where a man assumed to act as a magistrate, this is an admission of 
his appointment or title to the office so far as to render him liable for miscon- 
duct or neglect in such office.” Admissions are implied from the conduct of a 
party ; as, where documents are suppressed, their contents are deemed unfavor- 
able to the party suppressing them. Making out a bill in the name of an 
individual for goods sold is an admission they were sold to him.’ Askin 
time for the payment of a note or bill is an admission of the holder’s title and 
of the signature of the party who asks the favor. Admissions may also be im- 
plied from the acquiescence of the party, but to have the effect of an admission 
acquiescence must exhibit some act of the mind and amount to conduct in the 
party ; as, where an account has been presented and it is not objected to within 
a reasonable time, it will be presumed to be correct." Possession of documents 
or constant access to them may afford evidence that the facts contained in them 
are true.” But the possession of an unanswered letter is not of itself evidence 
of acquiescence as to its contents.’ 

. Having ascertained the form, the next object of consideration will 
relate to the time and circumstances of the admission. Facts admitted in the 
course of a treaty for the settlement of a controversy and offers or propositions 
of settlement between litigating parties, expressly stated to be made without 
prejudice, are excluded on the ground of public policy,” because if it were not 
for this salutary rule it would i impossible to negotiate a settlement with any 
hope of success. And an offer to buy one’s peace by offering to pay a certain 
sum of money for a release is not an admission of any obligation.” 

But an offer to settle a claim or a suit by payment is an admission, unless it 
is made expressly as a compromise. Thus, a tender of money, unexplained, 
admits indebtedness. ™ 

When the admission has been obtained by duress, or imposition, or fraud, it 
cannot be received ; but in civil cases admissions are receivable in evidence, 
provided the compulsion under which they have been given is legal, and the 
party has not been imposed upon.'™ 

308L The effect of an admission will be different as it is intended to operate 
upon a single party ; when it is made by one, and it is sought to make it apply 
to several; and when it is made by one person, and it is desired to be proved 
against another. 

3082, When there is but one party to be affected by the admission, the rule 
is very simple; he, or some one authorized by him, must have made the admis- 
sion. But the admissions of a party who is not in fact interested, as, where he 
sues for the use of another, are not allowed to disparage the title of his inno- 
cent vendee or assignee." | 

3083. When there are several parties to be affected, and the admission has 
been made by one of them only, as, where there are several parties on the same 


108 Rex v. Borrett, 6 Carr. & P. 124; Rex v. Gardner, 2 Campb. 513; Trowbridge v. 
Baker, 1 Cow. N. Y. 251 

4 James v. Bion, 2 Sim. & S. Ch. 600, 606. 16 Storr v. Scott, 6 Carr. & P. 241. 
-1% Sherman v. Sherman, 2 Vern. Ch. 276; Willis v. Jernegan, 2 Atk. Ch. 252; Freeland 
v. Heron, 7 Cranch, 147. 

1” Ragget v. Musgrave, 2 Carr. & P. 556. 1 Fairlie v. Benton, 3 Carr. & P. 108. 

1 Corry v. Bretton, 4 Carr. & P. 462; Healy v. Thatcher, 8 id. 388; Jardine v. Sheridan, 
2 Carr. & K. 24; Ferry v. Taylor, 33 Mo. 323; State Bank v. Dutton, 11 Wisc. 371; Reyn- 
olds v. Manning, 15 Md. 510. 

no Prussed v. Knowles, 5 Miss. 90. ni Woodward v. Cutter, 33 Vt. 49. 

n3 Collett v. Ld. Keith, 4 Esp. 212, u3 Mandeville v. Welch, 5 Wheat. 277. 
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side on a record, the admissions of one of them are not allowed to affect the 
others who happen to be joined with him, unless there is some joint interest, or 
ae) in design between them, although such admissions, in proper cases, may 

received against him who made them."* But when the parties have a joint 
interest, as in the case of partners, an admission made by one is, in general, 
evidence against all." A mere community of interest, when the interest is not 
joint, is not sufficient ; as, in the case of executors, the admissions of one do not 

ind the other.”® 

3084. Admissions made by third persons, strangers to the suit, are some- 
times receivable in evidence. This happens when the issue is substantially 
upon the mutual rights of such persons at a particular time; in this case the 
evidence is admitted in the same way as if it was between the parties them- 
selves. Other instances, when the admission of third persons may be allowed, 
occur when the party has referred expressly to such third persons for informa- 
tion in regard to an uncertain matter in dispute; or to an interpreter, whose 
statements of what the party says are treated as identical with is) the party 
says himself. The admissions of the wife bind the husband only when he has 
authorized them, and their relation alone is not sufficient."” The admissions of 
an attorney of record bind his client in all matters relating to the progress 
and trial of the cause. As to the effect of admissions of the principal as evi- 
dence against the surety upon his collateral obligation, it may be remarked 
that to be binding they must be made during the transaction of the business 
for which the surety was bound, so as to become a part of the res geste. The 
admissions of a person are evidence against all who are privy to him in estate 
or by blood. Admissions made by the assignor of a personal contract or chat- 
tel will bind the assignee when made while the assignor remained the sole pro- 
prietor,"® but when made after he had no longer any interest in the thing as- 
signed, the right of the assignee, holding by a good title, is not to be cut down 
by the acknowledgment of the holder that he had no title." 

The admissions of an agent bind his principal only when they are within the 
scope of his authority,” and are made at the time of the act done for the prin- 
cipal." Ot course the declarations of an agent cannot be used to prove his 
agency. 

"3084, a. In considering the effect of admissions, it is to be observed that the 
whole is to be taken together, and any part which is in favor of the party mak- 
ing the declaration is to be considered as well as the part which bears against 
him, but the jury may attach different weight to the different parts.“ Parol 
admissions are admissible only to prove such facts as could be established by 
parol evidence. Admissions are conclusive only against the party making them 
or his privies; when used against third parties they are only evidence for the 
consideration of the jury. 

Estoppels are not encouraged, and parol admissions do not estop the party 


44 Dan et al. v. Brown, 4 Cow. N. Y. 483. 
ns Purham v. Laynal, 8 Bingh. 309; Mamlock v. White, 20 Cal. 598. 
ne Forsyth v. Ganson, 5 Wend. N. Y. 558; Hammon v. Huntley, 4 Cow. N. Y. 493. 
17 Benford v. Sanner, 40 Penn. St. 9. ne Beedy v. Macomber, 47 Me. 451. 
ne Burrough v. White, 4 Barnew. & C. 825; Woolway v. Rowe, 1 Ad. & E. 114; Tylerv. 
Mather, 9 Gray, Mass. 177; Horrigan v. Wright, 4 All. Mass. 514. | 
Pie arr v. Squires, 11 Mich. 185; Sencerbox v. McGrade, 6 Minn. 484; Page v. Parker, 
. H. 47. 
A sin v. Gilbreth, 47 Me. 416; Austin v. Chittenden, 33 Vt. 353; Caldwell v. Garner, 
1 Mo. 1381. 
3 Woodbury v. Larned, 5 Minn. 339. 
13 Yarborough v. Moss, 9 Ala. N. 8. 382; Garey v. Nicholson, 24 Wend. N. Y. 350; 
Reynolds v. Manning, 15 Md. 510. A 
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making them, but he may show them to be false.'* But if the party to whom 
the admissions are made has acted upon them, then they become conclusive in 
his favor.’” 

3085. The rules which govern confessions in criminal cases are, in general, 
the same as those which regulate admissions in civil cases. But it must be 
observed that no confession made by a third’ person or an agent can have any 
force against the accused, unless where several are acting together, and the acts 
of one are considered the acts of all; as, in the cases of riot, conspiracy, and 
the like, each is deemed as assenting or commanding what is done by any other 
in furtherance of the common object.'"* But when the crime has been com- 
pleted, and the criminals no longer act together, the declarations of one of them 
then made do not affect the others. 

The evidence of admissions of guilt ought to be received with great caution, 
as instances of such confessions have been found to have been fatally incorrect. 
Confessions are direct confessions of guilt, or they are indirect confessions. 

3086. A direct deliberate confession of guilt, when voluntarily made, is con- 
sidered as the best evidence that can be produced, and as such it is generally 
satisfactory. These confessions are either judicial or extra judicial. 

A judicial confession is one made before a magistrate, or in court, in the due 
course of legal proceedings. When voluntarily made, without any illegal in- 
fluence, they are deserving of credit. A preliminary examination taken in 
writing by a magistrate lawfully authorized, pursuant to a statute, or the plea 
of guilty made in open court to an indictment, are sufficient to found a convic- 
tion upon them. 

Extra judicial confessions are those made by the accused elsewhere than in 
court or before a magistrate, whether such expressions be express or implied. 

The prisoner’s confession is not sufficient for his conviction unless the crime 
is proved independently to have been committed by some one.” 

All confessions must be voluntary, for if they have been made under any 
threat or promise, they are not to be relied upon. A confession forced from the 
mind by the flattery of hope, or the torture of fear, comes in such questionable 
shape when it is to be considered as evidence of guilt that no credit ought to 
be given to it.'!* ' 

o exclude the confession the inducement under which it was made must be 
some fear of personal injury or hope of personal benefit of a temporal nature.'” 
If the inducements are held out by one having authority over the prisoner, the 
confession will not be deemed voluntary, and will be rejected.” 

But when the inducements are held out by a third party having no authority 
over the prisoner, it is a mooted question oe it is admissible." 

The rule seems to be that confessions should be excluded in all cases where 
the circumstances indicate that the accused may have been induced by powerful 


14 Husbrook v. Strawser, 14 Wisc. 408; Ray v. Bell, 24 Ill. 444. 

1 Kinney v. Farnsworth, 17 Conn. 355; Tompkins v. Phillips, 12 Ga. 52. 

'* United States v. Gooding, 12 Wheat. 469; Commonwealth v. Eberle, 8 Serg. & R. 
Penn. 9; Wilbur v. Strickland, 1 Rawle, Penn. 458; Reitenback v. Reitenback, 1 td. 862. 
ri oe v. State, 32 Miss. 488; Bergen v. People, 17 Ill. 426; State v. Laliyer, 4 

inn. 368. 

12 Warwickshall’s Case, 1 Leach, Cr. Cas. 299; Knapp’s Case, 10 Pick. Mass. 489. 

12 State v. Grant, 22 Me. 171; Commonwealth v. Morey, 5 Cush. Mass. 461; Fife v. 
Commonwealth, 29 Penn. St. 429; State v. York, 37 N. H. 175. 

1% Commonwealth v. Taylor, 5 Cush. Mass. 606. 

131 That such confessions are admissible. Commonwealth v. Morey, 1 Gray, Mass. 461; _ 
State v. Simon, 15 La. Ann. 568; Shifflet’s Case, 14 Gratt. Va. 652. Contra, State v. Wal- 
ker, 34 Vt. 296; People v. Smith, 15 Cal. 408; Cain v. State, 18 Tex. 387; Jordan v. State, 
82 Miss. 382. 
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motives of hope or fear to admit facts without regard to their truth, in order 
to obtain the promised relief or avoid the threatened danger. Whether the in- 
ducements have had this effect, or have tended to it, must depend on the par- 
ticular circumstances of each case.’ 

It is not necessary that a confession should be the spontaneous act of the 
accused. It may be drawn out by diligent questioning, by the spiritual exhor- 
tations of a clergyman, or by any means, however reprehensible in themselves, 
which do not tend to produce an untrue confession by acting on the hopes or 
fears of the prisoner.’ 

If improper inducements have been used, but have wholly ceased to act when 
the confession is made, it is admissible.’ 

3087. Indirect confessions of guilt are those which in civil cases are usually 
termed implied admissions, A confession may be confirmed by circumstances 
which in themselves furnish matter of evidence, but coupled with the confession 
confirm and strengthen it, though it would otherwise be inadmissible. Thus, 
if in consequence of a confession extorted by hope or fear, the property stolen 
or the instrument of the crime is discovered, it is competent to connect this 
with the confession, and show that the discovery was made in consequence of 
the information furnished by the accused, for such confirmation tends to pre- 
clude the possibility of flactiogd in the confession, for which it would be inad- 
missible if standing alone. 

3088. In the discussion of the nature of evidence, our next inquiry will be 
to consider when it is relevant and when it is irrelevant. Relevant evidence is 
that which is applicable to the issue and ought to be received ; evidence is ir- 
relevant when it is not so, and it ought to be excluded. 

When facts are to be decided by the court without the aid of a jury, it‘is sel- 
dom useful to raise the question whether evidence is relevant or not, because 
before it is passed upon it must be known, and it must be read or heard by the 
judge in order to decide upon its nature and quality. But in trials by jury the 
presiding judge is required to determine all questions on the admissibility of 
evidence to the jury. When the admission depends on other questions of fact, 
such as whether the offered witness is interested, these preliminary questions of 
fact are in the first instance to be tried by the judge; and when the question is 
mixed, consisting of law and fact so intimately blended as not to be easily ‘sus- 
ceptible of separate decision, it is then submitted to the jury. 

3089. The object of evidence is next to be considered. It is to ascertain the 
truth or falsehood of the allegations made by the parties in their pleadings. It 
has been discovered by experience that this is done most certainly by the ado 
tion of the following rules, which are now binding as law: the substance of the 
issue must be proved, the evidence must be confined to the issue, and the affirm- 
ative of the issue must be proved. 

3090. It is a general] rule, both in criminal and civil cases, that the evidence 
shall be confined to the point in issue, and that it is sufficient if the substance 
of the issue be proved. 

As to the manner of supporting the issue a distinction is made between alle- 
gations of matter of substance and the allegation of matters of essential descrip- 
tion. The former may be substantially proved, and that will be sufficient, but 
the latter must be proved with more strictness.” 


132 State v. Wentworth, 37 N. H. 196; Fouts v. State, 8 Ohio, St. 98. 
48 Rutherford v. Commonwealth, 2 Mete. Ky. 387; State v. Freeman, 12 Ind. 100. 
1% State v. Fisher, 6 Jones, No. Ġ. 478; Lynes v. State, 36 Miss. 617. 
Ta People v. Ah. Ki. 20 Cal. 177; Sarah v. State, 28 Ga. 576; Jane v. Commonwealth, 2 
etc. Ky. 30. 
1% Glassford, Ev. 309; 1 Greenleaf, Ev. 3 56. 
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‘When the allegations of time, place, quantity, quality, and value are descrip- 
tive, they must be strictly proved; but when they are not descriptive of the 
identity of the subject of the action, they are immaterial, and need not be proved 
strictly as alleged. For example, in trespass to the person the material fact is 
the assault and battery; the time and place, not being material, need not be 
proved as alleged; but in an action on a bill of exchange the date alleged, being 
descriptive, must be proved.” 

The party upon whom the burden of proof rests is required to prove the sub- 
stance of the issue; a failure to prove it must therefore be fatal, for he has not 
sustained his cause; and when there is a departure by proving a different agree- 
ment, then is that fault known as a variance, which in a general sense is a dis- 
agreement or a difference between two parts of the same legal proceeding which 
ought to agree together, and in the sense in which it is tied is a disagreement 
between the allegation and the proof in some matter which in point of law is 
essential to the ae or claim. The following example will sufficiently point 
out the nature of such variance: In an action where the plaintiff declared in 
covenant for not repairing pursuant to a covenant in a lease, and stated the 
covenant as a covenant “to repair when and as need should require,” and issue 
was joined on a traverse of the deed alleged, the plaintiff at the trial produced 
the deed in proof, and it appeared that the covenant was “to repair when and 
as need should require, and at furthest after notice,” the latter words having 
been omitted in the declaration. This was held to be a variance because the 
additional words were material and qualified the effect of the contract. This, 
it will be observed, is a matter of substance; when the variance is to matter of 
form, it is not regarded. | 

3091. As the parties came into court to settle a matter of difference between 
them, it is but just that they should confine the proofs to the matter in issue, 
for the party upon the other side does not come prepared to answer any thing 
else. But to this general rule, that evidence must be confined to the issue, there 
are several exceptions, among which are the following: 

In general, evidence of collateral facts is not admissible, but when such fact 
is material to the issue joined between the parties, it may be given in evidence ; 
as, for example, in order to prove that the acceptor of a bill knew the payee to 
be a fictitious person, or that the drawer had general authority from him to 
draw bills with the names of a fictitious payee, evidence may be given to show 
that he had accepted similar bills before they could from their date have arrived 
from the place of date!” 

Although when special damage sustained by the plaintiff is not stated in the 
declaration, it is not one of the points in issue, and evidence of it cannot be re- 
ceived, yet a damage which is the necessary result of the defendant’s breach of 
contract may be proved, notwithstanding it is not in the declaration.” 

When evidence incidentally applies to another person or thing not included 
in the transaction in question, and with regard to whom or to which it is inad- 
missible, yet if it bear upon the point in issue it will be received. 

3092. The general rule which governs in the production of evidence is, that 
the obligation of proving any fact lies upon the party who substantially asserts 
the affirmative of the issue. 

There may be in many cases several distinct issues, upon some of which the 


187 Glassford, Ev. 309. 

18 Horsefall v. Tester, 7 Taunt. 385. See 1 Greenleaf, Ev. 2 66. 

19 Gibson v. Hunter, 2 H. Blackst. 288. 

10 Ward v. Wood, 11 Price, Exch. 19. 

14 1 Phillipps, Ev. 158; Willis v. Bernard, 8 Bingh. 376. 

1@ Warren v. Chickasaw, 18 Iowa, 588; Stevenson v. Marony, 29 Ill. 682. 
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burden of proof rests on one party and in some on the other party. At the 
outset the burden rests upon the plaintiff, who is obliged to show affirmatively 
some cause of action. But if the defendant sets up some affirmative justification, 
then the plaintiff may rest his case, having proved sufficient facts to establish 
his ground of action, and the burden shifts to the defendant to establish the 
justification set up. Or the defendant may in his pleadings admit the whole 
ground of action set up in the plaintiff’s declaration, and plead* other matters 
as a defence; as, for instance, where the defendant admits that he owes the 

laintiff the whole sum claimed, and pleads a larger sum due to him in set-off. 

n this case the burde:. of proof is on the defendant.’ Under the old system 
of pleading and practice the party having the burden of proof was entitled 
to open and close the case, but this is now modified in some states. 

In criminal cases, as in civil cases where the general issue is pleaded, the 
burden of proof never shifts. The government must prove beyond a reason- 
able doubt all the material facts and ingredients which are required to consti- 
tute a crime.'© 

3093. To the general rule there are some exceptions, among which are the 
following : 

When a presumption of law arises in favor of the party who alleges the 
affirmative, the rule ceases to operate, and the negative must be proved; as, 
when the issue is on the legitimacy of a child, it is incumbent on the party who 
alleges the illegitimacy to prove it, provided the parents have never been sepa- 
rated by divorce, and have lived in lawful wedlock; or where a person once 
living is alleged to be dead, and he is not so old that the presumption of his 
death would arise, his death must be proved.’ 

When the plaintiff grounds his right of action upon a negative allegation, 
and where this negative is an essential element of his case; as where he sues 
for having been prosecuted maliciously, without probable cause, the plaintiff 
must show the want of probable cause by some affirmative proof, though the 
proposition be in negative terms.” 

When the subject matter of a negative averment lies peculiarly within the 
knowledge of the opposite party, the averment is taken as true, unless disproved 
by that party.’ 

When the negative allegation involves a charge of criminal neglect of duty, 
whether official or otherwise, or fraud, or the wrongful violation of actual 
lawful possession of property, the party making the allegation must prove it; 
for in these cases the law raises a presumption of innocence and quiet posses- 
sion.'# | 

In equity, when a bill is filed praying that a contract may be annulled on 
the ground that it was made with the defendant, who stood in a fiduciary relation 
to the plaintiff, the burden of proving its fairness is cast on the defendant. 


18 Clapp v. Thomas, 5 All. Mass. 158; Quimby v. Morrill, 47 Me. 470; Caulfield v. 
Sanders, 17 Cal. 5609. 

14 Page v. Osgood, 2 Gray, Mass. 260. 

1 Commonwealth v. McKie, 1 Gray, Mass. 61. 

46 2 Selwyn, Nisi P. 513; Morris v. Davies, 3 Carr. & P. 513; Wilson v. Hodges, 2 
East, 313; Ripley v. Babcock, 13 Wisc. 425. 

47 Ulmer v. Leland, 2 Me. 134; Gibson v. Waterhouse, 4 Me. 226; 1 Campb. 199; 9 
East, 361; Horan v. Weiler, 41 Penn. St. 470. 

48 Rex v. Turner, 5 M. & 8. 206; Smith v. Jeffries, 9 Price, Exch. 257; Commonwealth 
F Kemball, 7 Metec. Mass. 304; Rugely v. Gill, 15 La. Ann. 509; Solomon v. Dreschler, 4 

inn. 278. 

19 United States v. Galacar, 1 Sprague, Dist. Ct. 545. 

150 Cane v. Lord Allen, 2 Dow, Parl. Cas. 289; Gibson v. Jeyes, 6 Ves. Ch. 278; Montes- 
quieu a Candys, n Ves. Ch. 313; Bellew v. Russell, 1 Ball & B. Ch. Ir. 104. 
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count. The last class or oral evidence includes the testimony given, vivd voce, 
either in open court or before a magistrate by deposition. 

3095. Ín considering records and public documents, it will be proper to in- 
quire into their nature, the manner of proving them, and their effect, and the 
nature and proof of foreign laws and records. 

3096. P the most certain instruments for ascertaining facts may be 
mentioned records and public documents made evidence by the legislative enact- 
ment. A record is a written memorial made by a public officer authorized by 
law to perform that function, and intended to serve as evidence of something 
written, said, or done.? Records may be divided into those which relate to the 
proceedings of the legislature, the courts, and other public documents. 

3097. The constitutions of the Union and of the several states, and the 
legislative acts of the congress of the United States and of the several states of 
the Union, are records of the highest kind, and the printed journals of congress 
have been so considered. These acts are general and public or private, as we 
observed when treating of the nature of laws. 

3098. The courts will judicially take notice of the political constitution and 
form of government of their own country ; and public statutes, which are sup- 

to exist in the memories of all, need no proof; but for certainty of recol- 
ection, which, notwithstanding the presumption of law, no man can retain, 
constant reference is had to the records themselves, or to the copy of them con- 
tained in a book printed by public authority. Printed copies of public docu- 
ments transmitted to congress by the President of the United States and printed 
by the printer to congress are evidence of such documents.” 

3099. Private statutes, resolutions, and other private acts are to be proved 
according to the provisions of the common law, either by means of a copy 
proved on oath to have been examined by the roll itself, or by an exemplifica- 
tion under the great seal. But in several of the states the printed copies of the 
laws and resolves of the legislature, published by its authority, are held compe- 
tent evidence, and it is sufficient primd facie that the book purports to have 
been so printed. Sometimes a clause is introduced into a statute that it shall 
be taken notice of as if it were a public act; its mode of proof in that case is 
the same as of a public statute.‘ 

8100. Judicial records include verdicts and judgments, and they will be ex- 
amined with reference to the parties to the suit, to the matter directly in issue, 
and to a decision upon the merits. . 

310L Those persons who institute actions for the recovery of their rights 
and those against whom they are instituted are the parties to the actions. The 
term parties, as has already been explained, includes all persons who are directly 


1 As to what is included in a record, see the following cases: The trial list is not a part 
of the record, Moore v. Kline, 1 Penn. 129; nor is a bond for costs, Montgomery v. Car- 

nter, 5 Ark. 264; nor a writing sued on, Williams v. Duffey, 7 Humphr. Tenn. 255; 

lark v. Gibson, 2 Ark. 109, unless made so by oyer or otherwise. See Pelham v. State Bank, 
4 Ark. 202; noris an affidavit made to supply a part of the record which has been lost, 
.Troy v. Reilly, 4 Ill. 119, 259; nor are papers presented to a court, and acted upon merely 
as matters of evidence, Kirby v. Wood, 16 Me. 81; nor the registry of a mechanic’s lien, 
Davis v. Church, 1 Watta & S. Penn. 240; nor is the state of demand, in the court for the 
trial of small causes, in New Jersey, Vandyke v. Bastedo, 3 Green, N. J. 224. See also 
Davidson v. Br A 13 Conn. 218; Hodges v. Ashurst, 2 Ala. N. 8.101; Davidson v. 
Slocum, 18 Pick. Mass. 464; Officers v. Fisk, 8 Miss. 403; Ex parte Bishop, 4 Mo. 219; 
Lenox v. Pike, 2 Ark. 14; Updergraff v. Parry, 4 Penn. St. 291; McLendon v. Jones, 8 
Ala. N. 8. 298; United States v. Gamble, 10 Mo. 457; Child v. Risk, 1 Morr. Iowa, 439. 

2? Radcliff v. U. States Ins. Co., 7 Johns. N. Y. 38; 1 Phillipps, Ev. 318. 

3 Biddis v. James, 6 Binn. Penn. 321; Young v. Bank of Alexandria, 4 Cranch, 888. 

* Beaumont v. Mountain, 10 Bingh. 404; Woodward v. Cotton, 1 Crompt. M. & R. Exch. 
44, 47. 
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interested in the subject matter in issue who have a right to make defence, con- 
trol the proceedings, or appeal from the judgment. Strangers are persons who 
do not possess those rights.’ 

When a judgment has been rendered between the parties, they are bound by 
it; and to give full effect to the principle by which the parties are held bound 
by it all persons who are represented by the parties, and claim under them, or 
are privy to them, are equally concluded by the same proceedings. 

3102. By privity is meant the mutual or successive relationship to the rights 
of property, and privies are classified according to the manner of this relation- 
ship. They are privies in estate, as, donor and donee, lessor and lessee, and 
joint tenants; privies in blood, as, heir and ancestor, and coparceners; privies 
in representation, as, testator and executor, administrator and intestate ; privies 
in law, as, where the law without privity of blood or estate casts land upon an- 
other as by escheat. But all these kinds of privity are reduced to three, namely, 
privity in estate, privity in blood, and privity in law. The reason why per- 
sons standing in this relation to the litigating party are bound by the proceed- 
ings to which he is a party is that they are identified with him in interest, and 
whenever this identity exists, all are alike concluded. Privies are therefore 
estopped from litigating that which is conclusive upon him with whom they are 
in privity. The rule with regard to privies is that its operation must be 
mutual upon both parties; both litigants must be concluded, or the proceedings 
cannot be set up as conclusive for either.’ 

3103. There are several exceptions to the rule, which requires the identity of 
the parties in order to make the record evidence. The principal are the fol- 
lowing: 

There is an exception to the rule in cases usually termed proceedings in rem, 
which includes not only judgments of condemnation of property as forfeited, 
or as prize in the admiralty, but also decisions of other courts directly upon the 
personal status, state, or relations of the party, such as marriage, divorce, bas- 
tardy, settlement, and the like. Judgments of this kind are binding and con- 
clusive, not only upon the parties actually litigating in the cause, but upon all 
others ; because in most cases of this kind every one who can be affected by 
such judgment has a right to appear and assert his own rights by becoming a 
party to the proceedings.’ 

Verdicts and judgments upon subjects of a public nature, such as customs 
and the like, are ne. between persons who are not parties to the proceedings; 
because in most or all of such cases evidence of reputation is admissible.’ 

When a judgment is to prove a collateral fact, it may be admitted, although 
the parties are not the same. Of this there are numerous examples: thus, in 
order to prove the legal infamy of a witness, the record of his conviction may 
be shown; the record is evidence to let in proof of what was sworn to at the 
trial, or to show that a suit was determined, and the like. A further instance 
to illustrate the difference between the admissibility of a judgment as a fact, 
and as evidence of ulterior facts, may be mentioned the case where a judgment 
has been rendered against a sheriff for the misconduct of his deputy, it is evi- 
dence against the latter of the fact that the sheriff has been compelled to pay’ 


5 Duchess of Kingston’s Case, 20 How. St. Tr. 588, n. 

6 Carver v. Jackson, 4 Pet. 85; Case v. Reeve, 14 Johns. N. Y. 81. 

1 Wood v. Davis, 7 Cranch, 271; Davis v. Wood, 1 Wheat. 6; 1 Starkie, Ev. 214. 

8 1 Starkie, Ev. 27, 28; 1 Greenleaf, Ev. 4525; 1 Phillipps, Ev. 328. A decree of di- 
vorce is conclusive of the fact that the parties are divorced, but as affecting the rights of 
third parties does not conclusively establish the facts for which the divorce was granted. 
Burlen v. Shannon, 3 Gray, Mass. 387. 

91 Phillipps, Ev. 327, 328. 
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che amount awarded, and for the cause alleged; but it is not evidence of the 
fact upon which it was founded, namely, the misconduct of the deputy, unless 
he was notified of the suit, and was required to defend it.” 

A judgment may be used in favor of a stranger against one of the parties, 
to prove the existence of certain facts, or solemn declarations of judicial decla- 
rations of the party contained in the record. But, in such case, it is not con- 
clusive as establishing the fact, but it is to be considered as the deliberate ad- 
mission of the party. Example: in the case of libel by a wife for a divorce on 
the ground of cruelty, the record of the conviction of the husband for an as- 
sault and battery upon her, founded upon his plea of guilty, is admissible to 
prove the judicial admission of the fact." 

3104. A distinction must be remembered between a verdict and a judgment. 
A verdict is sometimes admissible in evidence to prove the finding of some 
matter of reputation, or custom, or particular right. But although in this 
case the verdict and not the judgment is the material thing to be shown, yet 
unless a judgment has been rendered upon it, it is not admissible, because it 
may have been set aside by granting a new trial, or the judgment upon it may 
have been arrested. Asa judgment is not entered on a verdict upon an issue 
out of chancery, such a verdict may be given in evidence without a judg- 
"ment. 

3105. To make a judgment conclusive upon the parties, it is required that 
it should have been ie Hee upon the matter directly in issue, a not ona 
thing incidentally brought in controversy during the trial. A record can be 
conclusive only on matters actually tried; on things material and traversable ; 
for, if they were not so, they would not be brought into judgment. The 
general rule is clearly laid down, and may now be considered a rule of law, 
founded not less upon adjudged cases than it is upon reason: first, that the 
judgment of a court of concurrent jurisdiction directly upon the point is, as 
a plea, a bar; or, as evidence, cline between the same parties, upon the 
same matter, directly in question in another court. Second, that the judgment 
of a court of exclusive jurisdiction directly upon the point is, in like manner, 
conclusive upon the same matter, between the same parties, coming incidentally 
in question in another court for a different purpose.” 

3106. To render a judgment conclusive between the parties, the matter in 
issue must have been decided upon the merits; for if the plaintiff discontinue 
his action, or become nonsuit, or for any other cause there has been no judg- 
ment of the court upon the matter in issue, the proceedings are not conclusive. 
And if the declaration was so essentially defective that it would have been ad- 
judged bad on demurrer, or if the trial went off for a technical defect, or be- 
cause the debt was not due when the action was commenced, or because the 
court had not jurisdiction, or the plaintiff was temporarily disabled to sue, the 
judgment will be no bar to a future action.” 


1 Tyler v. Ulmer, 12 Mass. 166; see Kip v. Bingham, 6 Johns. N. Y. 158; Griffin v. 
Brown, 2 Pick. Mass. 304; Key v. Dent, 14 Md. 86; Burkhalter v. Ector, 25 Ga. 55. 

n Bradley v. Bradley, 11 Me. 367; Woodruff ». Woodruff, id. 475. 

Buller, Nisi P. 234; Donaldson v. Jude, 2 Bibb, Ky. 60; see Delvan v. Worke, 8 
Hawks, No. C. 36; State v. Grayton, 3 id. 187; Murphey v. Guion’s Ex’rs, 1 Car. Law Rep. 
94; Ragan v. Kennedy, 1 Overt. Tenn. 94; Shaeffer v. Kreitzer, 6 Binn. Penn. 430; Felter 
v. Moliner, 2 Johns. N. Y. 181. 

13 A judgment is conclusive evidence of the facts which the jury must necessarily have 
found to warrant a verdict. Town v. Lamphere, 34 Vt. 365. 

“ Per De Grey, C. J. in Duchess of Kingston’s Case, 20 How. St. Tr. 538; Harvey v. 
Richards, 2 Gall. C. C. 299; Hidsham v. Dulleban, 4 Watts, Penn. 183, per Gibson, C. J.; 
Pearce v. Gray, 2 Younge & C. 322. ; 

13 Sweigart v. Berk, 8 Serg. & R. Penn. 305; Wood v. Jackson, 8 Wend. N. Y. 9; Hughes 
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8107. Other public documents are very numerous, but the principle of their 
admission in evidence is generally the same; it is that being made by public 
authority by men appointed for the purpose, they are presumed to be true. And 
because they are located in particular places and cannot be removed without public 
inconvenience, certified copies or examined copies are allowed to be given in 
evidence; and, in general, the originals cannot be demanded. To this there is 
an exception; when the hand writing is required to be proved, as in the case 
of an indictment for perjury, in an answer in chancery, or of making deposi- 
tions, or where a man has become bound of record to perform an act, the original 
must be produced. 

Among the documents which are made evidence may be mentioned the jour- 
nals of either branch of the legislature, official registers kept by authority of 
law, such as books of assessments of public taxes, books of the post-office and 
customs, prison registers,” enrollment of deeds, the registers of births and mar- 
riages made pursuant to the laws of any of the United States,” the registry of 
vessels at the custom-house,” the books which contain the official proceedings 
of corporations and matters concerning their property if the public in general 
are interested in it,” and the records of city councils and other municipal 
bodies.” 

Wills are proved in the United States before courts or jurisdictions specially ` 
established by the legislatures of the respective states, or by their constitutions. 
These are variously denominated probate courts, surrogates’ courts, orphans’ 
courts, registers’ courts, etc. The usual mode of proving a will is by calling 
the attesting witnesses, or, where there are none and the law allows it, other 
witnesses, to prove the hand writing of the testator, and when it is known, to 
show how he executed the paper purporting to be a will. This is generally done 
upon notice to the heir at law or other persons having an interest in the estate. 
At common law the effect of this mode of probate is conclusive until reversed 
as to personal property, but not as to real ;* though in most of the states of the 
Union the effect is the same on the real that it is on the personal property. A 
court of common law will not take notice of a will as a title to personal prop- 
erty until it has thus been proved, and letters testamentary, which is a grant of 
authority by the officer appointed by law to the executor named in the will to 
execute the same. 

Letters of administration are an instrument in writing under the seal of the 
court which takes the probate of wills, and a decree that such letters shall be 
and have been granted to certain persons entered in the book of records of the 
court. The letter of administration is in the nature of an exemplification of 
this record, and is received without other proof. It authorizes the grantee, 
called the administrator, to collect, manage, settle, and administer the personal 
estate of the intestate, and, until repealed by lawful authority, the administrator 
is vested with all the power which the intestate had in the personal estate which 


v. Blake, 1 Mas. C. C. 515; Lane v. Harrison, Munf. Va. 573; Dixon v. Sinclair, 4 Vt. 354; 
N. Eng. Bank v. Lewis, 8 Pick. Mass. 113; Estill v. Taul, 2 Yerg. Tenn. 467; Jay v. Car- 
thage, 48 Me. 353; Gerrish v. Pratt, 6 Minn. 58. 

% Doe v. Seaton, 2 Ad. & E. 171; Doe v. Cartwright, 2 Ad. & E. 182; Ry. & M. 62; 
Rockendorff v. Taylor, 4 Pet. 349. 

"1 State v. Thomas, 3 Bos. & P. 188; United States v. Johns, 4 Dall. 412. 

* Jackson v. King, 5 Cow. N. Y. 237; Richmond v. Patterson, 3 Ohio, 868; Sumner v. 


on Me. 223; Jacock v. Gilliam, 8 Murph. No. C. 47; Milford v. Worcester, 7 
ass, 48. 


19 United States v. Johns, 4 Dall. 412. 

2 Owings v. Speed, 5 Wheat. 420; Warriner v. Giles, 2 Strange, 954, n. 1. 

n Taylor v. Henry, 2 Pick. Mass. 401; Bishop v. Cone, 3 N. H. 513. 

2 See 2 Greenleaf, Ev. ¢ 672; Bouvier, Law Dict. Letters Testamentary. 
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he owned on the day of his death. Letters of administration are never granted 
when the deceased left a will, except when the will is annexed to them. 

Writs may be proved by the production of the originals with the officers’ re- 
turns thereon as well as by copies.” 

3108. Records are proved by the mere production of the record, without 
more, or by copy. 

The records of the court in which a suit is pending prove themselves by their 
mere production.” 

3109. As a record is located in a particular place and it cannot be removed, 
the record itself can be produced only when the cause is in the same court whose 
record it is, or when it is subject to the proceedings of another court. 

The judgments of inferior courts may be proved by producing from the 
proper custody the book containing the original record.” The short minutes 
of the magistrate on his docket are admissible when, as is usually the case in 
these courts, no extended record is made up.” 

3110. Copies of records are of three kinds: exemplifications, copies made by 
an authorized officer, and sworn copies. 

3111. An exemplification is a perfect copy of a record so far as relates to the 
matter in question and certified as to its correctness, first, under the great seal, 
or, secondly, under the seal of the particular court where the record remains.” 
The term exemplification in its strict legal sense ought to be understood as sy- 
nonymous with insperimus, and as importing something beyond the ordinary 
certified copy under seal. When produced it is usually admitted, even upon 
an issue of nul tiel record, as sufficient evidence.” 

3112. Copies of a record made by an authorized officer, certified under the seal 
of the court, are in general received as evidence. It is not in such case required 
to prove the seal, for the courts recognize without proof the seal of state, and 
the seals of the superior courts of justice, and of all courts established by public 
statutes.” In this country the courts do not seem to make any distinction be- 
tween an exemplification and a certified copy under seal. But the certificate 
must be of the whole record, and not of a mere extract ;* and when the certifi- 
cate i that it is a copy of the record, it will be presumed to be of the whole 
record. 

An office copy of a record is a copy ey an officer intrusted for 
that purpose; it is admitted in evidence upon the credit of the officer without 
proof that it has been actually examined.* In the same court and in the same 
cause, an office copy is equivalent to the record, but in another court in another 


2 Day v. Moore, 13 Gray, Mass. 522. 

™* Prescott v. Fisher, 22 Ill. 890; Harrison v. Kramer. 3 Iowa, 548. 
lett, 47 Me. 396. 

æ Odiorne v. Bacon, 6 Cush. Mass. 185; Miller v. Hale, 26 Penn. St. 432; State v. Bart- 

% McGrath v. Seagrave, 2 All. Mass. 443; Townsend v. Way, 5 All. Mass. 426. 

” Buller, Nisi P. 227; 1 Gilbert, Ev. by Lofft, 19; 3 Inst. 178; 1 Phillipps, Ev. 384, 385; 
1 Greenleaf, Ev. 3 501. | 

#2 Page’s Case, 5 Coke, 54. 

2 Vail v. Smith, 4 Cow. N. Y. 71; Pepoon v. Jenkins, 2 Johns. Cas. N. Y. 118. 

» Den v. Vreelandt, 2 Halst. N. J. 555; Chase v. Hathaway, 14 Mass. 222. 

3% Edmiston v. Schwartz, 13 Serg. & R. Penn. 185; Ingham v. Crary, 1 Penn. 389; but 
see Rex v. Bellamy, Ry. & M. 174; Thompson v. Chauveau, 6 Mart. N. 8. La. 458. 

82 Voris v. Siih 13 Serg. & R. Penn. 334. In several of the states, the form of these 
certificates is regulated by statute. See Vance v. Reardon, 2 Nott & M’C. So. C. 299; 
Thompson v. Chauveau, 6 Mart. N. s. La. 458; Commonwealth v. Phillipps, 11 Pick. Mass. 
28; Barry v. Rhea, 1 Overt. Tenn. 345; Burton v. Pettibone, 5 Yerg. Tenn. 448. A cer- 
tificate that it appears to the officer that a judgment has been entered, etc., is insufficient. 
Wilcox v. Ray, 1 Hayw. No. C. 410. This form of certificate is technically called a con- 
stat. Coke, Litt. 225; Page’s Case, 5 Coke, 54. See McGuire v. Sayward, 22 Me. 230. 

s 2 Phillipps, Ev. 181; Buller, Nisi. P. 229. 
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cause, the copy must be proved; unless in those cases where it is made the 
duty of the officer to furnish copies; in this last case they are admitted in all 
courts under the same jurisdiction. It may be stated generally that in the 
United States an officer having legal custody of the public records is, ex officio, 
competent to certify copies of their contents. 

3113. An examined copy is one made by a witness who has compared the 
copy with the original. This comparison may be made by the witness himself, 
or by the witness and another person reading and comparing the two; but it is 
not necessary that the persons examining should exchange the papers, and 
read them both ways.“ Proof by parol that such a copy was so made, and its 
production in court accompanied with further evidence that the record from 
which the copy was taken was found in the proper place of deposit, or in the 
hands of the officer in whose custody the records are kept, is sufficient evidence 
of the record. l 

3114, When the record is lost and it is ancient, its existence and contents 
may sometimes be presumed; whether ancient or not, when it is proved to be 
lost, it may be supplied by secondary evidence. 

3115, When the cond of a judgment has been established in either of the 
modes ahove mentioned, it is conclusive between the parties and their privies, 
upon the same matter directly in question in any other suit. It is a general 
principle that such decision is binding and conclusive upon all other courts of 
concurrent power. This principle pervades not only our own, but all other 
ooa of jurisprudence, and has become a rule of universal law founded on 
the soundest policy. It is the maxim that when once a thing has been ad- 
judged, it shall be considered thereafter for ever settled. Res judicata, say the 
civilians, facit ex albo nigrum, ex nigro album, ex curvo rectum, ex recto cur- 
vum. 

3116. In order to give to a judgment the force of the res judicata, there 
must be a concurrence of the four conditions following, namely : 

Identity in the thing sued for. 

Identity in the cause of action; for example, I have claimed a right of "y 
over Blackacre, and a final judgment has been rendered against me because 
could not establish such a right of way: afterward I purchase Blackacre, and 
as owner I bringa suit for its recovery; the first decision shall not bar my 
claim, when I sue as owner of the land, and not for an easement over it, as I 
did in the first suit, which I claimed as a right appurtenant to my land White- 
acre. 

Identity or privity of parties and of persons to the action; this is a conse- 
quence of the rule of natural justice, ne inauditus condemnetur, that no man 
shall be condemned unheard. 

Identity of the quality in the persons for and against whom the claim is 
made; for example, an action by Peter to recover a horse, and a final judg- 
ment against him, is no bar to an action by Peter, administrator of Paul, to re- 
cover the same horse. 

The constitution of the United States, and the amendments to it, declare that 
no fact, once tried by a jury, shall be otherwise re-examinable in any court of 
the United States than according to the rules of the common law.” 

Much discussion has taken place respecting the effect of a former recovery 
when different actions in tort have been brought successively in relation to the 


* Lynde v. Judd, 3 Day, Conn. 499; Hill v. Packard, 5 Wend. N. Y. 387; Winn v. Pat- 
terson, 9 Pet. 663; Fyson v. Kemp, 6 Carr. & P. 71. 
% 2 Kaimes, Eq. 367; 10 Toullier, Dr. Civ. Fr. n. 65, et seq. 
8 Parsons v. Bedford, 3 Pet. 433. 
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same chattel; for example, where an action of trespass is brought, and the de- 
fendant sets up a title to the chattel, and the issue is found for him, and the 
ra afterward brings an action of trover for the same chattel, he is clearly 

arred, because the title to it was settled in the first action.” In the like man- 
ner, a judgment in trover for the defendant, upon the merits, is a bar to an 
action for money had and received, for money arising from the sale of the same 
goods.* But whether a judgment obtained by the plaintiff in trespass without 
satisfaction is a bar to an action of trover for the same chattel is a point upon 
which different opinions have been entertained.” 

3117. The proof of a record by copy establishes the fact that such a record 
exists, and such other facts as the record is competent evidence to prove. Thus 
the copy of the record of a deed proves that the deed is recorded, and conse- 
quently that subsequent purchasers have notice of it. But the original deed 
is nevertheless the best evidence to prove the conveyance, and must be produced 
if in existence. The record is itself only secondary evidence for this purpose.® 
But if the original deed is lost, the record is evidence to prove its execution. 
Those records which record facts and not merely copies of papers are competent 
evidence to prove the facts which they record. 

3118. Courts do not take judicial notice of foreign laws, they must be proved 
as facts; and when such laws come in question, the party who seeks advantage 
of them is required to produce an authenticated copy, for it is presumed all 
civilized governments will allow their officers to give authentic copies of their 
laws when requested. Before the party can offer any inferior evidence, he 
must prove such request and refusal; on its being shown that such a refusal 
has been made, other evidence of the existence of the law may be given.” 

If an exemplification under the seal of the foreign state cannot be had, such 
laws must be verified by some high authority which the law respects not less 
than an oath, or by an oath or affirmation. Such a law may be proved to bea 
true copy by a witness who has compared and examined it with the original, or 
by a certificate of an officer properly authorized by law to give a copy, which 
certificate must itself be duly authenticated.* 

When our government has promulgated a foreign law or ordinance of a 
public nature as authentic, this is held to be sufficient evidence of its exist- 
ence.“ 

Foreign unwritten laws, usages, and customs must of necessity be proved by 
parol evidence. The usual course is to make such proof by the testimony of 
competent witnesses, instructed in the laws, customs, and usages, under oath or 
affirmation ;* this will be sufficient unless the law was a written one, and when 
it is alleged that it is so, such allegation must be proved by the person making 
it.” 

The several states of the Union, in all matters not surrendered to the general 
government by the national constitution, are considered as foreign to each other, 
they being each sovereign and independent. Strictly, then, their laws and 
public documents, when wanted in another state, must be proved as foreign 


31 Putt v. Roster, 2 Mod. 218; Putt v. Rawstern, 3 Mod. 1. 

8 Kitchen v. Campbell, 8 Wils. 804; 2 W. Blackst. 827. 

* 1 Greenleaf, Ev. 3 533, and the cases cited in the note. 

© Morton v. Webster, 2 All. Mass. 352; Ord v. McKee, 5 Cal. 515. 

“| Palfrey v. Portland R. R., 4 All. Mass. 55. 

“Church v. Hubbart, 2 Cranch, 237. 

8 Church v. Hubbart, 2 Cranch, 237; Consequa v. Willings, 1 Pet. C. C. 225; Lincoln v. 
Battelle, 6 Wend. N. Y. 182; Raynham v. Canton, 8 Pick. Mass. 296. 

“ Talbot v. Seaman, 1 Cranch, 87; Radcliffe v. U. S. Ins. Co., 7 Johns. N. Y. 38. 

& Church v. Hubbart, 2 Cranch, 237. 

& Dougherty v. Snyder, 15 Serg. & R. Penn. 87; 2 La. 154. 
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laws, and accordingly in some of them such proof has been required.” But in 
some other states the courts have relaxed the rule, and they and the courts of 
the national government have considered that the connection, intercourse, and 
constitutional ties which bind the several states together require some relaxation 
of the strictness of this rule, and they have accordingly held a printed volume, 
purporting on its face to contain the laws of a sister state, to be admissible as 
prima facie evidence to prove the statute laws of that state. 

The relations which reciprocally exist between the national government on 
the one side and the several states of the Union composing the United States 
on the other, are not considered as foreign, but as domestic. For this reason 
the courts of the general government take judicial notice of all the public laws 
of the several states whenever they are called upon to consider and apply them; 
and the courts of the respective states in like manner take judicial notice of 
all public acts of congress, including those which relate to the District of Co- 
lumbia, exclusively, without- any formal proof.” Those statutes which do 
not relate to the public, but are strictly private, must be proved in the usual 
way. 

3119. Foreign judgments are of two classes: 

First. Judgments rendered by the courts of a foreign state or nation. A 
judgment rendered out of the United States or their territories by a court de 
jure, or even a court de facto,” in a matter within its jurisdiction, when the 
parties litigant have been notified and have had an opportunity of being heard, 
either establishing a demand against the defendant or discharging him from it, 
is binding and of full force. 

The modes of authenticating such foreign judgments are either by an exem- 
plification of a copy under the great seal of a state, or by a copy proved to be a 
true copy by a witness who has compared it with the original, or by a certificate 
of an officer properly authorized by law to give a copy. In this last case the 
certificate itself must be duly authenticated.” 

Second. Judgments rendered in one of the United States or of the territories 
of the Union. 

Although the several states composing the United States for many purposes 
cannot be considered in the light of foreign states to each other, yet they are so 
in all things not surrendered to the national government by the constitution ;* 
but still their mutual relations are rather those of domestic independence than 
of foreign alienation. The constitution has wisely provided that “full faith 
and credit shall be given in each state to the public acts, records, and judicial 
proceedings of every other state, and that congress may by general laws pre- 
scribe the manner in which such acts, records, and proceedings shall be proved, 
and the effect thereof.” ™ 

By virtue of this constitutional authority congress has passed several Jaws 
regulating the manner in which the laws of the states, records, and public doc- 
uments shall be proved. 


€ Brackett v. Norton, 4 Conn. 517; Hampstead v. Reed, 6 Conn. 480; Packard v. Hill, 2 
Wend. N. Y. 411. 

+ Biddis v. James, 6 Binn. Penn. 321; Ashley v. Root, 4 All. Mass. 504; Crake v. Crake, 
18 Ind. 156. In many of the states this provision is made by statute. 

° Young v. Bank of Alexandria, 4 Cranch, 384; Owings v. Hall, 9 Pet. 607; Papin v. 
Ryan, 32 Mo. 21. 

o Leland v. Wilkinson, 6 Pet. 317. 

§! Bank of North America v. McCall, 4 Binn. Penn. 371. 

8 Church v. Hubbart, 2 Cranch, 237; Sir Yeaton v. Fry, 5 Cranch, 385; Gardere v. Col. 
Ins. Co., 7 Johns. N. Y. 514; Thompson v. Stewart, 8 Conn. 171. 

Mills v. Durgee, 7 Cranch, 481; Hampton v. McConnell, 3 Wheat. 234. 

%U. 8. Const. art. 4, s. 1. 
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The first act passed upon this subject” enacts “that the acts of the legisla- 
tures of the several states shall be authenticated by having the seal of their 
respective states affixed thereto; that the records and judicial proceedings of 
the courts® of any state shall be proved or admitted in any other court within 
the United States by the attestation of the clerk” and the seal of the court an- 
nexed, if there be a seal, together with a certificate of the judge, chief justice, 
or presiding magistrate, as the case may be, that the said attestation is in due 
form. And the said records and judicial proceedings, authenticated as afore- 
said, shall have such faith and credit given to them in every court within the 
United States as they have by law or usage in the courts of the state from 
whence the said records are or shall be taken.” 

As this act provided for only one kind of records, and did not apply to the 
territories, it was found necessary to enact another, which extends to “ exempli- 
fications of office books” and to the territories. It enacts “that, from and 
after the passage of this act, all records and exemplifications of office books, 
which are or may be kept in any public office.of any state not appertaining to 
a court, shall be proved or admitted in any other court or office in any other 
state by the attestation of the keeper of the said records or books, and the seal 
of his office thereto annexed, if there be a seal, together with a certificate of 
the presiding justice of the court of the county or district, as the case may be, 
in which such office is or may be kept; or of the governor, the secretary of 
state, the chancellor or the keeper of the great seal of the state, that the said 
attestation is in due form, and by the proper officer; and the said certificate, if 
given by the presiding justice of a court, shall be further authenticated by the 
clerk or prothonotary of the said court, who shall certify, under his hand and the 
seal of his office, that the said presiding justice is duly commissioned and quali- 
fied; or if the said certificate be given by the governor, the secretary of state, 
the chancellor or keeper of the great seal, it shall be under the t seal of the 
state in which the said certificate is made. And the said reconioand exempli- 
fications, authenticated as aforesaid, shall have such faith and credit given to 
them in every court and office within the United States as they have by law 
or usage in the courts or offices of the state from whence the same are or shall 
be taken.” 

“That all the provisions of this act, and the act to which this is a supple- 
ment, shall apply as well to the public acts, records, office books, judicial 
proceedings, courts, and offices of the respective territories of the United State., 
and countries subject to the jurisdiction of the United States, as to the public 
acts, records, office books, judicial proceedings, courts and offices of the several 
states. 

Although no prudent practitioner will depart from the mode pointed out by 
the acts of congress, yet it seems that this method of authentication is not ex- 
clusive of any other which the states may deem proper to adopt.” 


& Act of Congr. May 26, 1790; 1 Stat. 122. 

& This act and ihe provision in the constitution are held not to apply to the judgments 
of justices of the peace. Thomas v. Robinson, 3 Wend. N. Y. 267; ki ver Lake Bank v. 
Harding, 5 Ohio, 545; but see Brown v. Edson, 23 Vt. 435. 

51 The certificate of a deputy clerk in the absence of the clerk is not sufficient. Morris 
v. Patchin, 24 N. Y. 394. 

& Act of Congr. March 27, 1804; 2 Stat. 298. 

& Kean v. Rice, 12 Serg. & R. Penn. 203. As to the kind of cases to which these acts of 
congress extend, it has been observed that they “do not extend to judgments in criminal 
cases, so as to render a witness incompetent in one state who has been convicted of an 
infamous crime in another. The judicial proceedings, referred to in these acts, are also 
generally understood to be the prog oo of courts of general jurisdiction, and not those 
which are merely of municipal authority ; Bs it is required that the copy of the record 
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3120. Private writings form a very numerous class; they are those which 
have been made between private individuals, and relating to their private 
affairs. Included in this class are deeds, bonds, bills, notes, letters of attorney, 
invoices, letters between the parties or their correspondence, and many others. 
As to their effects as evidence, they are governed by principles which apply to 
them all. They are to be considered as to their production, their proof, their 
effect. 

812L Such writings are in the hands of the party offering them, in the hands 
of the opposite party, in the hands of a stranger, or lost. 

3122. a paper wanted as evidence is in the hands of the party who 
desires to use it, it is at once produced ; and no secondary proof of its contents 
can be given until it has been proved to have been lost, if it be proved that it 
once existed. 

3123. When the instrument of writing ts in the possession of the adverse party, 
and there is no duplicate, the courts of common law may make an order for the 
inspection of such writing; but, this power is scantily used in the United 
States, unless given by statute. hen, however, the action is ez contractu, and 
there is but one instrument between the parties, which is in the possession or 
power of the defendant, to which the plaintiff is an actual party, or a party in 
interest, and of which he has been refused an inspection upon request, and the 
production of which is necessary to enable him to declare against the defendant, 
the court ® may grant him a rule to produce the document, or give him a copy 
for that purpose." And such order may also be obtained in some other special 
cases. In all cases when an application for such a rule is made, the party ap- 

lying must make an affidavit of the circumstances on which his application is 
ounded. 

Another mode of compelling the production of such an instrument is by 
filing a bill in chancery, but this subject will be considered in another 

lace.® 
3124. The most usual course pursued when a writing is in the possession of 
the adverse party is to give him or his attorney notice to produce the original. 
The object of this notice is to enable the party who gives it to offer secondary 
‘evidence of the paper, should it not be produced under the notice.“ This 
notice may be considered as to its form, by and to whom it should be given, 
when it should be served, and its effects. 

In general, a notice to produce papers ought to be in writing, and state the 
title of the cause in which it is proposed to use the paper or instrument re- 


shall be certified by the clerk of the court, and that there shall also be a certificate of the 
judge, chief justice, or presiding magistrate, that the attestation of the clerk is in due 
orm. This, it is said, is founded on the supposition that the court, whose proceedings are 
to be thus authenticated, is so constituted as.to admit of such officers; the law having 
wisely left the records of magistrates, who may be vested with limited judicial authority, 
varying in its objects and extent in every state, to be governed by the laws of the state into 
which they may be introduced for the purpose of being carried into effect. Accordingly, 
it has been held that the judgments of justices of the peace were not within the meaning 
of these constitutional and statutory provisions. But the proceedings of courts of chancery, 
and of probate, as well as of the courts of common law, may be - proved in the manner di- 
rected by the statute.” 1 Greenleaf, Ev. 3 505. 

® It is said that such order cannot he granted by a judge at chambers. Willis v. Bailey, 
19 Johns. N. Y. 268. 

“i 3 Chitty, Gen. Pr. 433; Wallis v. Murray, 4 Cow. N. Y. 399; Utica Bank v. Hilliard, 
6 Cow. N. Y. 62. 

® Brush v. Gibbon, 3 Cow. N. Y. 18, n. (a). 

© See, as to the rules in equity to compel the production of books, 1 Baldw. C. C. 388; 1 
Vern. Ch. 408, 425. 

“ Reid v. Colcock, 1 Nott & M’C. So. C. 592. 
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quired ;® it seems, however, it may be by parol.” It must describe with suff- 
cient certainty the papers or instruments called for, and must not be too general, 
and by that means uncertain. 

The notice must be given by the party to the cause who desires to prove it, 
or by his attorney, to the opposite party or his attorney.” 

It must be served a reasonable time before trial, so as to afford an opportu- 
nity to the party to search for and produce the instrument in question.* But 
when a paper is in court, a notice to produce it, given at the time of the trial, is 
sufficient.” 

When a notice to produce an instrument or paper has been proved, and it is 
also proved that sack instrument or paper was at the time of the notice in the 
hands of the party or his privy, the party who gave the notice should call for 
its production in court on the trial; the proper time for calling for it is not 
until the party who requires it has entered upon his case. If upon such request 
he refuses or neglects to produce it, the party having given the notice and made 
such proof will be entitled to give secondary evidence of such paper or instru- 
ment thus withheld. The reduce of such papers upon notice dees not make 
them evidence in the cause unless the party calling for them inspects them so 
as to become acquainted with their contents. In such cases in England the 
paper so examined becomes evidence for both parties; in the United States the 
rule is not uniform.” 

3125. To this general rule, that notice must be given to the opposite party to 
produce papers, there are several exceptions: 

When from the nature of the proceedings the party in possession of the in- 
strument has notice that he is charged with the possession of it, as in the case 
of trover for a bond,” or when such writing is matter of defence and the ad- 
verse party must have understood that it would necessarily come in question, 
notice to produce it will be dispensed with.” 

When the party in possession has obtained the instrument by fraud, no no- 
tice is requisite to entitle the other party to give secondary evidence.” 

When the instrument to be proved and that to be produced are duplicate 
originals; for then the original being in the hands of the other party, it is in 
his power to contradict the duplicate original by producing the other if they 
vary. 

When the instrument to be proved is itself a notice, such as a notice to quit, 


© Graham v. Dyster, 2 Stark. 19. 
* Smith v. Young, 1 Campb. 440; contra, Cummings v. McKinney, 5 Ill. 57. 
j f 2 Term, 203, n; Brown v. Littlefield, 7 Wend. N Ñ. 454; Lagow v. Patterson, 1 Blackf. 
nd. 327. 
® 1 Mood. & M. 96, 335, n; Choteau v. Raitt, 20 Ohio, 132. If the paper is shown to be 
in a place so remote that it could not be produced between the time of giving the notice 
and the trial, evidence of its contents is inadmissible. Morrison v. Whiteside, 17 Md. 452; 
Bushnell v. Bishop Hill Colony, 28 Ill. 204. 

æ Anon. Anth. N. Y. 199; Board of Justices v. Fennimore, Coxe, N. J. 242. 

™ Withers v. Gillespy, 7 Serg. & R. Penn. 14; Jordan v. Wilkins, 2 Wash. C. C. 482, 
484, n; Randall v. Ches. & Del. Canal Co., 1 Harr. Del. 233; 1 Paine & Duer, Pr. 484. 
See the valuable notes to 1 Phillipps, Ev. 441, by Cowen & Hill, note 841. The English 
rule is affirmed in Clark v. Fletcher, 1 All. Mass. 53; Anderson v. Root, 16 Miss. 362; 
Penobscot Co. v. Lamson, 16 Me. 224; and denied in Austin v. Thompson, 45 N. H. 

n Hart v. Robinett, 5 Mo. 11; Hammond v. Hopping, 13 Wend. N. Y. 505; Harden v. 
Kritsinger, 17 Johns. N. Y. 393; McClean v. Hertzog, 6 Serg. & R. Penn. 154; Rose v. 
Lewis, 10 Mich. 483; State v. Mayberry, 48 Me. 218; Silvers v. Junction R. R., 17 Ind. 
142. 

™ Keller v. Savage, 20 Me. 199. 

™ Gray v. Kernahan, 2 Const. So. C. 65. See 7 Wend. N. Y. 198; Davis v. Spooner, 3 
Pick. Mass, 284. 

% Jory v. Orchard, 2 Bos. & P. 39. i 
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or notice of the dishonor of a bill of exchange,” notice to produce the original 
is not necessary. 

3126. It is enacted by the judiciary act of the United States “that all the 
courts of the United States shall have power, in the trial of actions at law, on 
motion and due notice thereof being given, to require the parties to produce 
books or writings in their possession or power which contain evidence pertinent 
to the issue in cases and under circumstances where they might be compelled to 
produce the same by the ordinary rules of proceeding in chancery; and if a 
plaintiff shall fail to comply with such order to produce books or writings, it 
shall be lawful for the courts respectively, on motion, to give the like judgment 
for the defendant, as in cases of non-suit; and if the defendant fail to comply 
with such order to produce books or writings, it shall be lawful for the courts 
respectively, on motion as aforesaid, to give judgment against him or her by 
default.” 

The proper course to pursue under this act is to move the court for an order 
on the opposite party to produce such books or papers. 

This motion may be made before trial upon notice, and then the party mov- 
ing having made outa primd facie case showing the existence of the paper and its 
materiality, the court will enter an order nisi to produce the paper at the trial 
or show cause against it. The materiality of the paper will be finally decided 
at the trial.” 

3127. When the papers or writings wanted in evidence are in the hands of a 
third person, a different course must be adopted to procure their production. 
This is done by taking out a subpena duces tecum, which is a writ commanding 
the witness to appear in court at a time certain, and to bring with him the 
paper or instrument required. This writ, like the subpena ad testificandum, 
when properly served on the witness, will be enforced by attachment against 
the person of the witness, and he may be punished, as in other cases, for con- 
tempt.” 

3128, When a paper has been lost, proof of the loss must be made by the 
party who had it in possession before he can give secondary evidence of its 
contents. It is difficult to say what degree of diligence in the search is neces- 
sary, as each case depends upon its own circumstances; this is left to the wise 
discretion of the court, and not to the decision of the jury.” 

If the instrument was executed in duplicate or triplicate, the loss of all the 
parts must be proved to let in secondary evidence. If the party relying on a 
paper has voluntarily destroyed it, he cannot give evidence of its contents un- 
less he first introduce evidence to rebut the presumption of fraud on his part in 
so destroying it. 

3129. The simple production of the instrument does not make it evidence. 
If it appears to have been altered it is incumbent on the party offering it to ex- 
plain this appearance,” because, unless it is accounted for it will cast a suspicion 


% 1 Greenleaf, Ev. 3561; Quinley v. Atkins, 9 Gray, Mass. 370. 

% Act of Congr. Sept. 24, 1789, 3 30; 1 Stat. 88. 

™ Tasigi v. Brown, 1 Curt. C. C. 401; Dunham v. Riley, 4 Wash. C. C. 126. 

7 The witness is bound to produce the paper, whether it be material or not, for of that 
the court alone is able to judge. Doe v. Kelly, 4. Dowl. 278. But see Rex v. Ld. John 
Russel, 7 Dowl. 693. 

Page v. Page, 15 Pick. Mass. 868; see Short v. Unag, 3 Watts & S. Penn. 45; Parks v. 
Dunklee, 8 td. 291; Rex v. Morton, 4 M. & S. 48. It must be shown that the paper is not 
in the hands of any of the persons who there is reason to suppose may have had it. Ham- 
mond v. Ludden, 47 Me. 447. 

% Joannes v. Bennett, 5 All. Mass. 169; Bagley v. McMickle, 9 Cal. 480; Tobin v. Shaw, 
45 Me. 331. 

8! Boothby v. Stanley, 34 Me. 115; Davis v. Carlisle, 6 Ala. N. 8. 707; Humphreys v. 
Guillow, 13 N. H. 385. Jo 
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upon it which will render it an unfit instrument of evidence, until it has been 
removed. Where the alteration is noticed in the attestation clause, or in some 
other parts of the instrument, as having been made before its execution, it will © 
be sufficient; or if it appears in the same hand writing and ink as the body of 
the instrument; or if it be against the interests of the party deriving title under 
it; as, if a bond be altered from a greater to a less sum.” When nothing ap- 
pears on the subject, it is not settled whether the alterations will be presumed 
to have been made before or after the execution of the instrument.® 

When a material alteration has been made in the instrument by the party to 
be benefitted by it, it will vitiate the deed; and even an immaterial alteration, 
if made fraudulently, will have the same effect.“ By alteration is meant an 
act done upon the instrument by which its meaning is changed. 

The act of a mere stranger will not have this nullifying effect on the instru- 
ment when done without the consent of the parties, for this is a mere act of 
spoliation or mutilation of the instrument, which does not change its legal opera- 
tion, so long as the original remains legible, and, if it be a deed, any traces of 
the seal can be discovered. If by such spoliation the paper is totally destroyed, 
secondary evidence of its contents may be given. 

3130, When the instrument is produced, freed from all suspicion, it must be 
proved by the subscribing witnesses, where there are any, or at least by one of 
them, if living and competent. A subscribing witness, sometimes called an at- 
testing witness, is one who, upon being required by the parties to an instrument, 
signs his name to it to prove it, and for the purpose of identification. The 
witness must be desired by the parties to attest it, for unless this be done he 
will not be an attesting witness, although he may have seen the parties execute 
it.” It is not, however, necessary that he should have seen the party write or 
subscribe his name, for if he is called immediately afterward, and the party ac- 
knowledges his signature to him, and requests him to attest it, this will be 
deemed part of the transaction, and therefore a sufficient attestation.” In 
general, the attesting witness must prove its execution, and it is only when he 
cannot be procured, after every lawful effort has been made to secure his attend- 
ance, that evidence of his hand writing will be received.” 

313L The principal exceptions to this rule, that the attesting witnesses to an 
instrument must be produced, are the following: 

- When the instrument is thirty years old it is said to prove itself, the wit- 
nesses being presumed to be dead, and other proof being supposed to be beyond 
reach of the party. In such case, the instrument to be free from suspicion 
must come from the proper custody, or have been acted upon, or, in the case of 
a deed of land, have accompanied the possession, so as to afford corroborative 
proof of its genuineness.” 


® Coulson v. Walton, 9 Pet. 789; Bailey v. Taylor, 11 Conn. 531. 

* Gooch v. Bryant, 13 Me. 386; Pullen v. Hutchinson, 24 Me. 249; Bailey v. Taylor, 11 
Conn. 531; Trowel v. Castle, 1 Kebl. 22; Fitzgerald v. Fauconberg, Fitzg. 207; Morris v. 
Vanderen, 1 Dall. 67; Prevost v. Gratz, 1 Pet. C. C. 864; Bacon, Abr. Evidence, F, Hel- 
puget v. Shultz, 16 Serg. & R. Penn. 47; Jackson v. Osborn, 2 Wend. N. Y. 555; M’Micken 
v. spree 2 La. 290. 

“ Howe v. Peabody, 2 Gray, Mass. 556; Taylor v. Johnson, 17 Ga. 621. 

® McGraw v. Gentry, 3 Campb. 232. 
aa Hollenback v. Fleming, 6 Hill, N. Y. 303; Cusson v. Skinner, 11 Mees. & W. Exch. 


a Jones v. Piep, 5 Mich. 218; Brigham v. Palmer, 8 All. Mass. 450. Proof of the 
hand writing may be received when the attesting witness lives out of the state. Carpenter 
v. Featherston, 15 La. Ann. 235. 

® Plowd. 6,7; Tr. per Pays, 370; 1 Greenleaf, Ev. #3 21, 142, 570; 2 Pothier, Obl. by 
Evans, 149; 1 Phillipps, Ev. 477; Cowen & Hill’s Notes to 1 Phillipps, Ev. 477, note 904; 
Roscoe, Civ. Ev. 70; Mathews, Pres. 271. Sia 
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It is not necessary to prove the instrument by the attesting witnesses when it 
is produced by the adverse party, pursuant to notice, and he claims an abiding 
’ or permanent interest under it, because then the party producing it cannot call 
for proof, for by claiming an interest under it he i admitted its execution.® 

Another exception to the rule is allowed when the witnesses are incompetent 
at the time of their being offered, or when, owing to physical or legal obstacles, 
the party cannot adduce them; thus, when the witness is dead or is presumed 
to be so;™ or cannot be found after diligent inquiry ;" or is out of the juris- 
diction of the court;™ or is insane;® or has been convicted of an infamous 
crime ;* or has become the adverse party, or otherwise become interested, with- 
out the agency of the party ers his testimony ; or was incapacitated at the 
time of signing, unknown to the party; as, where the witness was the wife of 
the obligor unknown to the obligee.* If the witness has become blind, still he 
must be called, because he is able to testify to the other parts of the res geste 
at the time of signing.” 

In regard to conveyances, in this country the rule is that the party claiming 
title must produce and prove the execution of the original deed under which 
he immediately claims. But as the grantor does not usually deliver to the 
grantee the former decds, the claimant of the land is not presumed to have them 
in his possession. He may therefore read in evidence certified copies from the 
registry of deeds of such former deeds which he is not presumed to have in his 
possession, and need not prove their execution; they will be presumed to be 
genuine.” And it is said that if the original of such a deed is produced, its ex- 
ecution need not be proved in the first instance.’ 

Office bonds, or such as are required by law to be taken in trust for all per- 
sons concerned, in the name of some public functionary, from officers, guar- 
dians, executors, and administrators, and such other persons who hold or are to 
get possession of money for others, and to be preserved in the public offices 
where they are registered for their protection. These bonds and their suff- 
ciency, in general, require the approbation of some public officer before the 
party can enter into the duties of his appointment. It has been held that the 
execution of such bonds taken from the public repository need not be proved, 
and that, to make them evidence, it is only requisite to prove the identity of 
the obligor with the party in the action.” 

Another exception to the rule is the case of letters received in reply to others 
proved to have been sent to the party; as, where a letter was addressed to the 
defendant at his place of residence by an attorney, and sent by the post, to which 
the attorney received an answer purporting to be from the defendant; such 
letter thus received was admitted in evidence without proof of his hand 
writing.” 


ý ® Pearce v. Hooper, 3 Taunt. 60; 1 Phillipps, Ev. 483; Gardner v. Grove, 10 Serg. & R. 
enn. 137. 

” Mott v. Doughty, 1 Johns. Cas. N. Y. 230; Dudley v. Sumner, 5 Mass. 463. 

a Whittemore v. Brooks, 1 Me. 57. 

2 Dudley v. Sumner, 5 Mass. 444; Cooke v. Woodrow, 5 Cranch, 13. 

” Currie v. Child, 8 Campb. 283. 

* Jones v. Mason, 2 Strange, 283. 

% Melius v. Brickell, 1 Hayw. No. C. 19. 

% Cronk v. Frith, 9 Carr. & P. 197. 

7 Scanlan v. Wright, 13 Pick. Mass. 523; Woodman v. Coolbroth, 7 Me. 181; Loomis v. 
Bedel, 11 N. H. 74. 

% Knox v. Silloway, 10 Me. 201. 

© Kello v. Maget, 1 Dev. & B. No. Co. 414; Boyd v. Commonwealth, 36 Penn. St. 355. 
But see Biddis v. James, 6 Binn. Penn. 321. 

1 Overton v. Wilson, 2 Carr. & K. 1. 
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The recital of one instrument in another will frequently render the proof of 
its execution unnecessary. 3 

When the question arises on a collateral issue whether a paper was executed, 
the contents of which are not involved in the main question, its execution may 
be proved as an independent fact without producing it.'” 

3132. When the instrument is produced, and the attesting witnesses cannot 
be found, the course then is to prove the hand writing of the witnesses, or, at 
least, of one of them; when this is done, it is in general sufficient to admit the 
instrument to be read, but this must be accompanied with proof of the identity 
of the party sued as the person who appears to have executed the instrument.” 
The paper has been allowed to be read,in some instances, by proving the hand 
writing of the person by whom it was executed, on proof of the identity of the 
person ;' but it seems, in another case, such proof was not allowed, except 
where the party could not prove the hand writing of the witness.” 

3133. When no one has seen the party execute the instrument, to establish 
it recourse must be had to the proof of the party’s hand writing. Every 
man’s hand is different from the hands of others, and the characters which he 
forms in writing differ from similar characters formed by others; this is called 
his hand writing. The hand writing of a person is usually as distinguishable 
from others as his face differs from those of other men; and when it is proved 
by a person who knows it, in general it may be relied upon; still, owing to the 
imperfection of men’s judgments, mistakes may easily be made. 

n all cases of this kin , where the witness did not see the party write the 
document, his knowledge must be derived from a comparison of hands. The 
testimony of the witness is the belief which, upon comparing the writing in 
question with the recollection of the party’s writing in his mind derived from 
some previous knowledge, he entertains of their similitude. The witness de- 
clares his belief in regard to the writing in question; and he may be asked 
what are the reasons he has for such belief. 

3134. There are several modes of acquiring this knowledge of the hand 
writing of another. 

The first is from having seen him write. The proper mode of interrogating 

the witness is to ask if he knows the hand writing, and next what are the 
sources of his knowledge, whether he has seen him write, whether frequently 
or otherwise." When he has seen him write frequently, more credit will be 
likely to be given to him by the jury than if he had seen him write only once, 
and then only his name; still such evidence, although very light, may be suf- 
ficient; and even a mark, which is so much more easily imitated, has been 
allowed to be proved by a person who had seen the party affix it to other writ- 
ing upon several occasions."* This kind of evidence may be perfectly satisfac- 
tory, or it may leave the mind in great doubt; like probable evidence, it admits 
of every possible degree, from the lowest presumption to the highest moral 
certainty. 

Another mode of acquiring a knowledge of a party’s hand writing is from 
having seen letters'” or other documents purporting to be his hand writing, and 


101 See notes to 1 Phillipps, Ev. 89, by Cowen & Hill, note 168. 

10 Shoenberger v. Hackman, 37 Penn. St. 87. 

18 Whitelock v. Musgrove, 1 Crompt. & M. Exch. 511; Roden v. Ryde, 4 Q. B. 626. 

14 Valentine v. Piper, 22 Pick. Mass. 90. 

1 Jackson v. Waldron, 11 Wend. N. Y. 178. 

16 See Slaymaker v. Wilson, 1 Penn. 216; Moody v. Rowell, 17 Pick. Mass. 490. 

w Garrells v. Alexander, 4 Esp. 37; Lewis v. Sapio, 1 Mood, & M. 39. But see Powell v. 
Ford, 2 Stark. 164. 


108 George v. Surrey, 1 Mood, & M. 516. 10 Chaffee v. Taylor, 3 All. Mass. 598. 
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having afterward personally communicated with him respecting them; or acted 
upon them as genuine, with the consent or approbation of such party; or by 
such adoption of them by him in the ordinary transactions of life as would in- 
duce a reasonable presumption that they were genuine.'® Further evidence 
will of course be required to be given, aliunde, of the identity of the party if 
the witness is not personally acquainted with him. 

A third mode has been proposed by first satisfying the witness by some evi- 
dence or information other than the means above mentioned that certain papers 
are genuine, and then desiring him to study them, and, having fixed an exem- 
plar in his mind, he should give an opinion as to whether the paper in question 
was the party’s hand writing. On this point the court were equally divided, 
and it seems very questionable whether such evidence ought to be received, be- 
cause if it be proper, documents irrelevant to the issue must be introduced.” 
Whether papers irrelevant to the record can be admitted for the sole purpose 
of creating a standard of comparison of hand writing does not appear to be 
settled." 

3135. We have already considered the nature of secondary evidence and when 
it ought to be admitted. In case an original writing has been lost, or if in the 
possession of the opposite party after notice, it has not been produced, in gene- 
ral secondary evidence of its existence will be received. 

3136. When a private writing has been proved, it is to receive such a con- 

struction as its words will naturally bear. It must be presumed that when the 
ae reduced their agreement to writing and used such terms as import a 
egal obligation, without any uncertainty as to the object or intent of such 
engagement, they meant the whole contract should be there stated, and that 
no colloquium or pourparlers between the parties, and that no declarations or 
conversation at the time it was completed or before, which would contradict, 
add to, or alter the written agreement should be proved, because they had been 
abandoned, and therefore no evidence will be allowed for that purpose."* But 
this rule, that a party is not allowed to give parol evidence to contradict, add 
to, or alter a written agreement, is confined to the exclusion of evidence of the 
language of the party, and not to the circumstances in which he was placed, nor 
to collateral facts. 

The rule applies to simple written instruments as well as to specialties or 
contracts under seal. The words are to be understood in their general ordinary 
sense, but in suits between the parties to the instrument it may be shown by 


110 Amherst Bank v. Root, 2 Metec. Mass. 521. 

m Doe v. Sackermore, 5 Ad. & E. 703, 734. 

12 Tn a note to 3 581, in the first volume of his excellent work on Evidence, Professor 
Greenleaf says, “In New York, Virginia, and North Carolina, the English rule is adopted, 
and such testimony is rejected. Jackson v. Phillips, 9 Cow. N. Y. 94, 112; Titford v. 
Knott, 2 Johns. Cas. N. Y. 210; Rowt v. Kile, 1 Leigh, Va. 216; The State v. Allen, 1 
Hawks, No. O. 6. In Massachusetts, Maine, and Connecticut, it seems to have become the 
settled practice to admit any papers to the jury, whether relevant to the issue or not, for 
the purpose of comparison of the hand writing. Homer v. Wallis, 11 Mass. 809; Moody 
v. Rowell, 17 Pick. Mass. 490; Richardson v. Newcomb, 21 Pick. Mass. 815; Hammond’s 
Case, 2 Me. 33; Lyon v. Lyman, 9 Conn. 55. In New Hampshire and South Carolina, the 
admissibility of such papers has been limited to cases where other proof of hand writing 
is already in the cause, for the purpose of turning the scale in doubtful cases. Myers v. 
Toscan, 3 N. H. 47; The State v. Carr, 5 N. H. 367; Boman v. Plunkett, 3 M’Cord, So. - 
C. 518; Duncan v, Beard, 2 Nott & M’C. So. C. 401. In Pennsylvania, the admission has 
been limited to papers conceded to be genuine. McCorkle v. Binns, 5 Binn. Penn. 340; 
Lancaster v. Whitehill, 10 Serg. & R. Penn. 110. 

13 Fitch v. Woodruff Iron Works, 29 Conn. 82; Jungerman v. Bovee, 19 Cal. 854; 
Howard v. Thomas, 12 Ohio, St. 201; Downie v. White, 12 Wisc. 176; Rennell v. Kimball, 
5 All. Mass. 356; Forbes v. Waller, 25 N. Y. 480; Oiler v. Bodkey, 17 Ind. 600; Robinson 
v. Magarity, 28 Ill. 423; Morrison v. Lovejoy, 6 Minn. 819. 

226 


INSTRUMENTS OF EVIDENCE 8137, 3138 


evidence of the circumstances or by experts that a different special meaning was 
given to the terms used." ‘The recital of the date in a deed is only pre- 
sumptive evidence of the actual date of execution, and may be rebutted by 
roof. 115 

? 3137. The courts find but little difficulty in construing written contracts and 
other written documents when they are expressed in clear and distinct terms, 
and in such case they will not admit parol evidence to contradict, alter, or add 
to the written document; owing to ignorance or the imperfection of language 
there are, however, too often clauses in written contracts and wills that may 
bear several meanings. In these cases it is said there is ambiguity.’ 

There are two sorts of ambiguities of words: ambiguitas latens and ambigui- 


he first occurs when the deed or instrument is sufficiently certain and free 
from ambiguity, but the ambiguity is produced by something extrinsic, or some 
collateral matter out of the instrument. For example, if a man devise his 
property to his cousin Peter, and he has two cousins of that name, in such case 
parol evidence will be received to explain the ambiguity. Here it is to be ob- 
served the ambiguity arises out of the paper itself; it is latent or concealed, and 
for this reason it may be explained by parol. 

A patent ambiguity occurs when a clause in a deed or other instrument is so 
defectively expressed that a court of law, which has to put a construction on the 
instrument, is unable to collect the intention of the party. In such case evi- 
dence of his declarations cannot be admitted to explain his intention, and the 
clause will be void for uncertainty.'” But it is to be remembered that an in- 
strument is not to be considered ambiguous because an ignorant or uninformed 
person is unable to interpret it; and when words of art or science are used, the 
jadge, in order to understand the writing, must know those terms. It is for 
this reason, among others, that all the lights afforded by the collateral facts and 
circumstances are allowed to shine upon the case, and that they may be proved 
by parol." 

"But though the rule, that no parol evidence can be given to contradict, add 
to, or alter a writing, be firmly established, yet it must be understood with this 
qualification, that such evidence may be adduced to show fraud or mistake ;"” 
and courts of equity constantly admit evidence to contradict or vary a writing, 
when it is founded on a mistake of material facts, and it would be unconscion- 
able or unjust to enforce it against either party, according to its expressed 
terms. 

3138. The rule which forbids parol evidence to be given to contradict, add 
to, or alter a writing, applies only to agreements made anterior to the writing. 
New and distinct agreements upon a new consideration may be made to change 
such written contract, and therefore they may be proved without infringing the 
rule; as, where a man agreed in writing to build a house for another, and after- 


14 Peisch v. Dickson, 1 Mas. C. C. 11; Stone v. Hubbard, 7 Cush. Mass. 595; Myers v. 
Walker, 24 Ill. 133. 

“5 Banning v. Edes, 6 Minn. 402; Partridge v. Swazey, 46 Me. 414. 

116 See, as to ambiguity, Bacon, Max. 23; 1 cea Ev. 410 to 420; 3 Starkie, Ev. 
1021; Sugden, Ven. 113; Dig. 22, 1, 4; Dig. 45, 1, 8; Dig. 50, 17, 67. 
ee MeN: air v. Toles, 5 Minn. 435. In Pennsylvania this doctrine is somewhat qualified. 

Dinkle v. Marshall, 3 Binn. Penn. 587. 

ns See 1 Greenleaf, Ev. 3 298; Wigram, Wills, p. 174, n. 200, 201; Smith v. Clayton, 5 
Dutch. N. J. 357. 

119 Doe v. Allen, 8 Term, 147; Pierson v. McCahill, 21 Cal. 122; Lull v. Cass, 43 N. H. 
62. Thus one may show that he signed an agreement with an understanding that it was 
not to be binding until signed by others who have not signed. Holmes v. Crossett, 33 Vt. 
116. But see Black v. Shreve, 2 Beasl. N. pe 
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ward, finding he would be a loser, he refused to go on unless his employer 
would agree to give him a further sum, which he promised to do by parol, and 
he then went on. The builder was allowed to recover in assumpsit upon the 
last contract.” 

It is also held that where an oral contract is made and afterward reduced in 
part to writing, the oral contract is not all merged in the writing, but may be 
shown by parol evidence. And evidence is admissible to prove agreements as 
to matters collateral to and not included in the written agreement.” Under 
this head come the cases which hold that parol evidence is admissible to show 
a deed absolute on its face to be in fact a mortgage.'* 

A receipt is only primd facie evidence of payment, but where it also contains 
a contract, it is conclusive as to the contract, though not as to the payment or 
receipt.” A familiar instance of this is found in bills of lading.” 

3139. Though a shop book, which contains an account of the daily transac- 
tions of a merchant or mechanic, or other person, of the sale of goods, or of 
work and labor done for him, is made without the concurrence of the party to 
be charged, yet when the entries have been properly made, in a proper book, at 
the right time, they are received in evidence to prove the sale and delivery of 
goods, and the performance of work and labor. 

None but an original entry so made will be received in evidence. Let us 
now examine the requisites of such entry; the manner of proving it; and its 
effect when proved. 

3140. To make a valid original entry it must possess the following quali- 
ties : 

It must be made in a proper book. In general, the books in which the first 
entries are made, belonging to a merchant, tradesman, or other person,” in 
which are charged goods sold and delivered, or work and labor done, are re- 
ceived in evidence, though made by the party himself, when such entries are 
proved by the suppletory oath of the person who made them, or, in his unavoid- 
able absence, by proof of his hand writing. This evidence, when the books are 
proved by the party himself, is received as part of the res geste, the entry being 
a contemporaneous act with the transaction. 

To be received in evidence the book must be a book of original entries, kept 
by the plaintiff himself, to register his affairs, and must have the appearance 
of fairness, for upon being inspected by the court if it do not appear to be a 
register of the daily business of the party, and to have been honestly made, it 
will be excluded. If it appear to have been fraudulently altered in any material 
part, it will not be admitted, or if so altered without fraud, such alteration must be 


19 Monroe v. Perkins, 9 Pick. Mass. 298. See Lattimore v. Harsen, 14 Johns. N. Y. 330. 
Any oral agreement may of course be discharged orally, and evidence of such facts is ad- 
‘missible. And a condition in a deed may be waived by parol. Leathe v. Bullard, 8 Gray, 
Mass. 545; Lawrence v. Dole, 11 Vt. 549. Where a contract is required by the statute of 
frauds to be in writing, it would seem to be incompetent to show a new agreement varying 
its terms without writing. Adler v. Friedman, 16 Cal. 138. 

121 Crane v. Elizabeth Ass. 5 Dutch. N. J. 302; Winn v. Chamberlin, 32 Vt. 318. 

Tii Keough v. McNitt, 6 Minn. 513; Kieth v. Kerr, 17 Ind. 284; McKee v. Boswell, 33 

0. 967, 

13 Plato v. Roe, 14 Wisc. 453; Roberts v. McMahan, 4 Greene, Iowa, 34; Johnson r. 
Sherman, 15 Cal. 287; Howard v Odell, 1 All. Mass. 85. 

1% Dale v. Evans, 14 Ind. 288, Brown v. Brooks, 7 Jones, No. C. 93; Sencerbox v. Mc- 
Grade, 6 Minn. 484. 

1® Tuskar, 1 Sprague, Dist. Ct. 71. 

12 In some states the books thus admitted in evidence are restricted to those of shop- 
keepers, mechanics, and tradesmen; those of other persons, such as planters, scriveners, 
schoolmasters, etc., not being allowed. Geter v. Martin, 2 Bay, So. C. 173; Pelzer v. Cran- 
ston, 2 McCord, So. C. 328; ‘Boyd v. Ladson, 4 id. 76. 
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explained.” If the books appear to be fairly made, it is immaterial whether 
they are made in the form of a journal, day book, or ledger.” 

There are many books which are not books of original entries, and conse- 
quently cannot be received in evidence, although entries charging persons with 
goods sold and delivered to them, or for work and labor performed at. their re- 
quest; a few of these will be enumerated. A book made by transcribing en- 
tries made on a slate by a journeyman, the transcript being made sometimes 
on the same evening, at other times not until nearly two weeks after the work 
was done, was considered as not a book of original entries ;'¥ and unconnected 
side of paper, containing entries of sales by an agent on account of his prin- 
cipal, and appearing on their face to be irregularly kept, are not to be consid- 
ered as a book of original entries. 

The entry must have been made in proper time, and in the course of busi- 
ness, and with an intention of making a charge for goods sold and work done ; 
and they ought not to be made after the lapse of one day." A charge made 
at the time when the goods were ordered and before delivery in a book which 
was kept for that purpose, is not sufficient, although when the goods were de- 
livered there was a mark made to indicate such delivery.” There is one class 
of entries which derive all their force from the circumstance alone that they 
were made by the party making them against his own interest, and it is im- 
material as to the time when they were made; as, where a man’s clerk charges 
himself in the books of his employer with goods or money received by him on 
account of his wages. | 

An entry must be made in an intelligible manner, and not in figures or hier- 
oglyphics which are understood by the seller only;'* and it must not be 
made in a gross amount, but as are delivered or the work is done ; charges 
made in the gross of “one hundred days’ work,” or “for medicine and attend- 
ance,” or “thirteen dollars for medicine and attendance on one of the general’s 
daughters,” were, therefore, rejected. An entry of goods without carrying 
out any price proves, at most, only a sale, and the jury cannot, without other 
evidence, fix any price.“ The charges should be specific, and denote the par- 
ticular work or service charged, as it arises daily, and the quantity, number, 
weight, or other distinct designation of the materials or articles sold or fur- 
nished, and the price or value should be attached to each item.™ 

The entry must be made by a person having authority to make it, for if 
made by a stranger, it would not be evidence of any sale and delivery, or of 


17 Churchman v. Smith, 6 Whart. Penn. 106; Caldwell v. McDermit, 17 Cal. 464. 

18 Rodman v. Hoops, 1 Dall. 85; Thomas v. Dyott, 1 Nott & McC. So. C. 106; Cogswell 
v. Dolliver, 2 Mass. 217; Swing v. Sparks, 2 Halst. N. J. 59; Gale v. Norris, 2 McLean, C. 
C. 469; Wells v. Hatch, 43 N.H. 246. The loss of the original entry book being proved, 
the ledger, together with copies of papers containing advertisements, are competent to sus- 
tain a bill for advertising. Caulfield v. Sanders, 17 Cal. 569. 

1® Ogden v. Miller, 1 Browne, Penn. 147. The book is a book of original entry if the 
items are transcribed from the slate within a reasonable time. Barker v. Haskell, 9 Cush. 
Mass. 218; Landis v. Turner, 14 Cal. 578. The same rule applies if the entries are made 
by one person and transcribed by another. Kent v. Garvin, 1 Gray, Mass. 148; Hall v. 

lidden, 39 Me. 445. 

10 Thompson v. McKelvey, 18 Serg. & R. Penn. 126. See 2 Whart. Penn. 33; Prince v. 
. Smith, 4 Mass. 455; Lynch v. Hugo, 1 Bay, So. C. 88; Wilson v. Wilson, 1 Halst. N. J. 
94; Bell v. McLean, 3 Vt. 185. 

181 Waller v. Bollman, 8 Watts, Penn. 546. 

3 Rhoads v. Gaul, 4 Rawle, Penn. 404. 

1% Rhoads v. Gaul, 4 Rawle, Penn. 404. 

1% Lynch v. Petrie, 1 Nott & McC. So. C. 130; Hughes v. Hampton, 2 Const. So. C. 476. 

1% Hagaman v. Case, 1 South. N. J. 370. : 

1% 2 Bail. So. C. 449; Lynch v. Petrie, 1 ey & McC. So. C. 180. 
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work done,” and it must be made when the party making it is authorized, 
with an intent to charge the person against whom it is made.'® 

The entries made by the party himself are admissible at common law only 
from the necessity of the case, and will not be allowed if other evidence can be 
had to prove the delivery of the goods.'* The statutes of most of the states 
now allowing the parties ‘to testify in all civil cases, such entries are subject to 
the same rules as those made by a clerk. 

3141 When the entries have been made by a clerk or other authorized per- 
son from the report of others, this kind of evidence is in the nature of hearsay ; 
for when the clerk swears he made the entry at the time it bears date, he only 
establishes the fact that he made a record of what another told him, and that 
the book contains the statement of what was then told him. But when the 
entry was made by the person who sold and delivered the goods, or performed 
the work, whether as a principal or an agent, then the evidence assumes another 
character; it is a memorandum of a fact actually known to him, which he has 
not heard from others. Then the entry acquires a value from this circum- 
stance, that it was contemporaneous with the principal fact done, forming a link 
in the chain of events, and being a part of the res geste. 

When the entry has been made by a clerk or other authorized agent, the 
proof of such entry must be made by the clerk or agent himself, if he can be 
procured, but if he be dead’ or insane,'® his hand writing may be proved by 
any one acquainted with it.“ But the plaintiff is not competent in such case 
to prove the hand writing of his deceased clerk.“ 

hen the entry has been made by the plaintiff himself, he can in general 
prove the fact, although he is a party on record, contrary to the general rule 
that an interested person cannot be examined as a witness. This rule has been 
adopted with some limitations in perhaps most of the states of the Union. 
Though not in accordance with the ancient common law of England, this rule, 
which was adopted from the necessity of the case, as in the early settlement of 
America many persons could not keep clerks, is in conformity'® with other 


1 Rhoads v. Gaul, 4 Rawle, Penn. 404. 

18 Waller v. Bollman, 8 Watts, Penn. 545. See Curran v. Crawford, 4 Serg. & R. Penn. 
8,5; Ingraham v. Bockius, 9 Serg. & R. Penn. 285; Cook v. Ashmead, 2 Miles, Penn. 268. 

1 Dodson v. Sears, 25 Ill. 513; Landis v. Turner, 14 Cal. 573; Jackson v. Evans, 8 
Mich. 476. 

1 Swain v. Cheney, 41 N. H. 232. 

11 His absence beyond the jurisdiction of the court, or beyond the reach of process, is 
not enough. Kennedy v. Fairman, 1 Hayw. No. C. 458; Whitfield v. Walk, 2 Hayw. No. 
C. 24; Wilbur v. Selden, 6 Cow. N. Y. 162. But in some cases the permanent absence of 
the clerk from the state has been holden sufficient to let in pe of his hand writing. 
Elms v. Chevis, 2 M’Cord, So. C. 350; Tunno v. Rogers, 1 Bay, So. C. 480. 

12 Union Bank v. Knapp, 8 Pick. Mass. 96. 

“3 Hay v. Kramer, 2 Watts & S. Penn. 137. 144 1 Browne, Penn. App. liii. 

u5 The practice of receiving such evidence is said by a learned judge to be “ founded on 
a moral necessity. The whole commercial world,” he says, “has in substance the same 
thing. The principles of it, I believe, were introduced into this country from Holland by 
the first settlers of New England. Its origin doubtless was in commercial transactions, 
but its use became necessary between man and man in the common intercourses of life.’ 
Per Brainard, J., in Beach v. Mills, 5 Conn. 496. In some of the states the rule has been 
established by a species of necessity and the decisions of the courts; in others, this kind 
of evidence is regulated by statutes, but their provisions vary very much in their details. 
See 1 Eailippa; Ev. 266, and note by Cowen & Hill, number 491; 1 Greenleaf, Ev. 2 118, 
note 1. 

wë By the Roman law, a merchant’s or tradesman’s books of accounts, regularly and 
fairly kept in the usual manner, were deemed presumptive evidence, and with the supple- 
tory oath of the party, full proof of his claim. 1 Greenleaf, Ev. 2 119. By the law of 
France, the books of merchants and tradesmen are required to be kept regularly, and 
written from day to day, without any blank, and seen and approved, ( paraphés et visés,) 
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systems of jurisprudence. When the plaintiff who made the entries is dead 
evidence of his hand writing will be received.’ 

In all cases the charge must be proved to be an original entry, and not a 
mere transcript from another book; bat when there is a mark showing that the 
entry has been posted into another book, commonly called the ledger, that must 
also be produced. 

3142. The book of original entries, when proved by the suppletory oath or 
affirmation of the person who made the entry, or by proof of his hand writing 
as above mentioned, is primd facie evidence of the sale and delivery of goods 
or of work and labor done,'® for the books and the suppletory oath are not con- 
clusive; the testimony is still to be weighed by the jury, like any other in the 
cause, and the witness who makes such suppletory oath is subject to have his 
reputation for truth assailed equally with any other witness.’ This is confined 
to personal property ; a charge of a sale, or use, or occupation of real estate 
would have no effect.’ The goods may have been sold and delivered to the 
defendant himself or to his agent under an express or implied authority to buy 
them, and therefore necessary goods supplied to a man’s wife or children are 
properly charged. 

Although fally proved by the suppletory oath of the person who made the 
entry, such book is not evidence in many cases from the nature of the thing 
charged.“ For example, a charge of money lent or cash paid,’ the time a 
vessel lay at plaintiff’s wharf the delivery of goods to be sold on commis- 
sion,“ commissions on the sale of a vessel,’ a delivery of goods under a spe- 
cial agreement,” delivery of goods to a third person; but where the delivery 
of goods to such a person is proved to have been made by order of the buyer, 
by competent evidence aliunde, the delivery itself may be proved by the books 
and suppletory oath of the plaintiff in any case where the delivery to the de- 
fendant in person might be so proved.'” 

3143. Many entries made in proper books in the ordinary course of business 
are admitted in evidence upon the ground that they are contemporaneous with 
the transaction they record. The letter book of a merchant, party in the cause, 
has been admitted as primd facie evidence of the contents of a letter addressed 
by him to the other party after notice to produce the original, for merchants 


at least once a year, by certain designated officers. When a merchant’s or tradesman’s 
books are so kept, and he is a man of probity, they are admitted as semi-proof, presumptive 
evidence, and, with his suppletory oath, as full proof of his claim. Code de Com. art. 8 to 
13. In Scotland, merchants’ books, when properly kept, may be received in evidence with 
the “oath in supplement,” as full proof; but a course of dealing, or other pregnant cir- 
cumstances, must first be shown by proof aliunde. Tait, Ev. 273-277; 1 Bell, Comm. 831, 
5th ed.; Glassford, Evidence, 550. 

7 McLellan v. Crofton, 6 Me. 307; Odell v. Culbert, 9 Watts & S. Penn. 66; Bently v. 
Hollandbach, Wright, Ohio, 169; Prince v. Smith, 4 Mass. 455. 

“3 1 Swift, Ev. 84; Case v. Porter, 8 Johns. N. Y. 211; Vosburg v. Thayer, 12 Johns. N. 
Y. 261; Ducoign ». Schre pel, 1 Yeates, Penn. 847; Wilmer v. Israel, 1 Browne, Penn. 
257; Charlton v. Lecory, i art. No. C. 26. 


1 Kitchen e Teon 2 Murph. No. C. 814; Elder v. Warfield, 7 Harr. & J. Md. 891. 
ego v. Mills, 5 Conn. 498. See Dunn v. Whitney, 10 Me. 9; Newton v. Higgins, 2 
t. 366. 


11 In some states, as in Maine and Massachusetts, the amount is restricted to forty 
ee or other small sums. Dunn v. Whitney, 10 Me. 9; Burns v. Fay, 14 Pick. 
£88, 


182 Maine v. Harper, 4 All. Mass. 115; Rich v. Eldredge, 42 N. H. 158. 
185 Wilmer v. Israel, 1 Browne, Penn. 257. 
13 Murphy v. Cress, 2 Whart. Penn. 88. 
1% Winson v. Dillaway, 4 Metc. Mass. 221. 
“6 Nickle v. Baldwin, 4 Watts & S. Penn. 290. But see Swain v. Cheney, 41 N. H. 282. 
181 Mitchel v. Belknap, 28 Me, 475. 
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usually keep such a book.'® Contemporaneous entries made by third persons 
in their own books in the ordinary course of business, the matter being within 
the peculiar knowledge of the party making the entry, and there being no ap- 
parent motive to pervert the fact, are generally received as original evidence, 
though the person who made them has no recollection of the fact at the time of 
testifying, provided he swears that he should not have made it if it were not 
true. 

Thus in a criminal indictment the charge in the gas company’s books against 
the defendant is competent to prove that he kept the nuisance for which he was 
indicted. 


18 Pritt v. Sea 8 Campb. 305; Hagedom v. Reid, 8 Campb. 877. See Sturge v. 
Buchanan, 2 Perr. & D. 578. 


18 Bunker v. Shed, 8 Mete. Mass. 150; Briggs v. Rafferty, 14 Gray, Mass. 525. Contra, 
Barnes v. Simmons, 27 Ill. 512. 
10 State v. Mace, 6 R. I. 85. 
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3144. The fourth class of instruments of evidence are witnesses. A witness 
is one who, being sworn or affirmed according to law, deposes as to his know- 
ledge of facts in issue between the parties in a cause. 


he testimony of witnesses can never have the effect of a demonstration, be- 
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cause it is not impossible; indeed, it frequently happens that they are mistaken, 
or wish themselves to deceive.. There can, therefore, result no other certainty 
from their testimony than what arises from analogy. When in the calm of the 
passions we listen only to the voice of reason and the impulse of nature, we feel 
in ourselves a great repugnance to betray the truth to the prejudice of another, 
and we have observed that honest, intelligent, and disinterested persons never 
combine to deceive others by a falsehood. We conclude, then, by analogy, with 
a sort of moral certainty, that a fact attested by several witnesses worthy of 
credit is true. This proof derives its whole force from a double presumption. 
We presume, in the first place, on the good sense of the witnesses that they 
have not been mistaken ; and, secondly, we presume on their probity that they 
wish not to deceive. To be certain that they have not been deceived and that 
they do not wish to mislead, we must ascertain as far as possible the nature and 
the quality of the facts proved, the quality and the person of the witness, and 
the testimony itself by comparing it with the deposition of other witnesses or 
with known facts. 

This head will be divided into three sub-divisions: the means used to obtain 
the attendance of witnesses, the character of the witness, and the number of 
witnesses required by law. 

3145. Witnesses may be procured to attend and testify in a case merel by 
being notified to rea a if they attend in court, they may he praia - 
though no process requiring their attendance has been taken out and served on 
them.' But the practice of relying upon witnesses without serving a 
upon them is very dangerous, because, if they do not attend, their absence will 
be no legal cause for putting off the trial or continuing the cause. 

The courts of common law have the inherent power to call for all legal proof 
required to establish the facts in issue between the parties; and they, conse- 
quently, possess the authority to summon and compel the attendance of wit- 
nesses to come before them and testify as to their knowledge respecting such 
facts. The process usually employed for this purpose is the writ of subpana 
ad testificandum. This writ is directed to the witness, commanding him to ap- 
pear at court to testify what he knows in the cause therein decribed, nding 
in the court out of which it issues, under a penalty mentioned in the writ. 
When the witness is required to produce papers to be read in evidence, a clause 
is inserted in the writ commanding him to Bring them with him into court, and 
then the writ is called a subpena duces tecum.? In such case the paper should 
be particularly described, for a direction to produce all letters, papers, and doc- 
uments touching the matter in dispute can hardly be relied upon. 

. The writ of subpena is sufficient to secure the attendance of the witness for 
one session or term of the court; but if the cause be made a remanet,‘ that is, 
it is postponed by adjournment to another term or session, the witness must be 
subpeenaed anew. 

ith regard to the service of the subpena, although regulated by statute and 
rules of courts in the several states, which vary materially in their details, yet 
it may be observed that it must be served long enough before the time appointed 
to allow the witness a sufficient time conveniently to come from his residence 
to court ;° and in order to ground a motion for an attachment for the contempt 


l! De Benneville v. De Benneville, 1 Binn. Penn. 46; 3 Yeates, Penn. 558. 

*3 Chitty, Gen. Pr. 830, n.; Amey v. Long, 9 East, 473. A witness may be compelled 
to produce his private books if required by lawful authority. Burnham v. Morissey, 14 
ms Mass, 226. 

3 See Fence v. Lucy, Ry. & M. 341. 

* Lee, Dict. of Pr. Triad, vii.; 1 Sellon, Pr. 434; 1 Phillipps, Ev. 4; 1 Greenleaf, Ev. è 
809; 2 Tidd, Pr. 855; Bouv. Law Dict. Remanet. 

6 1 Phillipps, Ev. 4. J 
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of the witness for non-attendance, the subpena must be served on the witness 
personally. 

It is the general practice in the United States to pay witnesses for their atten- 
dance on the trial ; this compensation is fixed by the local statutes, and, like all 
matters of this kind, varies in the different states of the Union.® It is suff- 
cient, in some states, to tender to the witness his fees for travel from his 
home to the place of trial, and one day’s attendance, in order to compel him 
to appear under the subpena; and in others the tender must include, be- 
sides, his fees for returning; whether he is bound to attend from day to day 
without being paid his fees does not appear to be uniformly settled, but it 
seems he cannot be compelled to submit to an examination without such pay- 
ment. 

In criminal cases the fees need not be tendered to the witness when he is 
summoned by the government. The accused imall such cases is entitled to have 
compulsory process for compelling the attendance of witnesses,’ though prepay- 
ment of fees is still requisite, unless, as sometimes in capital cases, the state pays 
the witness fees for the prisoner. ° 

8146. When the witness has been duly summoned, and his fees have been 
paid to him, or lawfully tendered, or the payment or tender has been waived, 
and he wilfully neglects to appear, he is guilty of a contempt of the process of 
the court, and may be punished by attachment, which is a writ in the name of 
the people, the commonwealth, the United States, or other denomination which 
represents the government, against the witness, directed to the sheriff or other 
officer, lawfully authorized to serve the same, commanding him to bring the 
witness before the court.’ The witness is not deemed in contempt until proof 
has been made that the subpæna was served on him, and that his absence has 
been with intent to disobey the subpena, and that his fees were paid or tendered 
to him, or that he waived their payment. But even in such case, unless a pal- 

ble contempt be shown, a rule to show cause is granted in the first instance.” 
ff the witness is in attendance in court by virtue of the subpena, and he re- 
fuses to be sworn or affirmed, he is, of course, guilty of a contempt of the court, 
which is a wilful disregard of its authority, and he may be punished for it by 
fine or imprisonment, or both. 

Witnesses who are summoned as experts in a particular science or art are not 
bound to attend, and an attachment will not issue against them." And they 
are entitled to demand proper compensation for their time. 

3147. But there are many circumstances which will excuse a witness for not 
attending, and which will cure this apparent contempt. 

When the witness was imprisoned, whether lawfully or unlawfully, it is evi- 
dent he could not attend, and upon this being shown he will be discharged 
from the attachment. 

When the witness has become insane, or has been disabled by some accident 
from attending, he is not guilty of contempt. 

When he is in the military or naval service of the United States, or of any 
state, and is not at liberty to attend without leave of his superior officer, and 


€ The cost of travel beyond the limits of the state cannot be taxed as costs. White v. 
Judd, 1 Metc. Mass. 298 Howland v. Lennox, 4 Johns. N. Y. 811; contra Albany v. 
Derby, 30 Vt. 718. 

1 Paine & Duer, Pr. 497; Bliss v. Brainard, 42 N. H. 255. In New Jersey the witness is 
not bound to attend unless his fees are tendered at the time of service of the subpena. 
Ogden v. Gibbons, 2 South. N. J. 518. 

U. S. Const. Amend. 6. 

? Graham, Pr. 555. 

10 Anon. Salk. 84; Concklin, Pract. 265. l 

u In the matter of Roelker, 1 Sprague, Dist. Ct. 276. 
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he cannot obtain the officer’s permission, he is in no fault, and consequently not 
in contempt. ` 

3148. In the case of a prisoner or a soldier who is wanted as a witness, the 
usual, and indeed the only proper process to secure the attendance of such wit- 
ness is the writ of habeas c ad testificandum ; this is a writ or process 
directed to the person having the witness in charge, commanding him to bring 
him before the court in order that he may testify.” This writ is grantable at 
discretion on motion in open court, or by a judge at chambers who has a gen- 
eral authority to issue writs of habeas corpus. fin civil cases the application is 
made upon affidavit, stating the nature of the suit and the materiality of the 
testimony, as the party is advised by counsel and verily believes, together with 
the fact of the restraint, and the circumstances which justify the issuing of the 
writ. When the witness is in lawful custody, the writ is served by leaving it 
with the person who detains the witness, and if he is unlawfully imprisoned, 
with the person who so holds him; but if he is in the military or naval ser- 
vice, the writ is left with the officer immediately in command, to be served, 
obeyed, and returned like any other writ of habeas corpus." 

3149. In general, the court which issues a subpena cannot give it any force 
beyond its territorial jurisdiction ; but the courts of the United States sitting in 
any district are authorized by statute to send subpoenas for witnesses into any 
other districts, provided that, in civil causes, the witness does not live at a 
greater distance than one hundred miles from the place of trial.'* 

A subpoena extends a protecting influence over the witness when it has been 
served upon him; like a party attending court in a cause, he is protected from 
arrest while going to the place of trial, while attending there for the purpose of 
giving evidence in the cause, and while returning home, eundo, morando et re- 
deundo ; this protection also extends to a witness who comes, bona fide, to at- 
tend without being summoned.” The arrest of a witness, after he has been 
summoned, for the purpose of preventing him from attending court, is a con- 
tempt of court, and punishable as such. And it is a contempt to serve him 
even with a summons, if it be done in the immediate or constructive presence 
of the court upon which he is attending, and the service will be set aside.” 
But this freedom from arrest is a personal privilege which, in general, a party 
can waive; when, however, the privilege is not merely as a favor to the wit- 
ness, but it is created by public policy, it cannot be waived; an ambassador, 
who has been arrested, does not waive his privilege by submitting to the 
arrest. 

This privilege is extended to witnesses attending before any legal tribunal 
which has power to compel their attendance.'* 

3150. When the witness resides abroad, out of the jurisdiction of the court, 
and refuses to attend, or is sick and unable to attend, or in some states by stat- 
ute when he resides more than a certain distance from the place of trial, his 


13 3 Blackstone, Comm. 130. This writ cannot be issued by the magistrates authorized to 
ne rae under the 30th section of the judiciary act. Ex parte Barnes, 1 Sprague, 

ist. Ct. 133. 

18 2 Phillipps, Ev. 374; 2 Tidd, Pr. 809; Concklin, Pr. 264; 1 Greenleaf, Ev. ¢ 312. 

u Act of Congr. March 2, 1793, 26; 1 Stat. 335. In some of the states the courts are 
authorized to issue their subpoenas to persons any where in the state. 

© Coughlin, Petitioner, Mass. Supreme Court Nov. 1866; Meekens v. Smith, 1 H. Blackst. 
636; Hurst’s Case, 4 Dall. 387. Norris v. Beach, 2 Johns. N. Y. 294; Randall v. Gurney, 
8 Barnew. & Ald. 252. In New Jersey, the witness is not protected from arrest unless he 
is attending court under a subpeena. gers v. Bullock, 2 Penn. N. J. 516. 

16 Ex parte Edme, 9 Serg. & R. Penn. 147. 

™ Bours v. Tuckerman, 7 Johns. N. Y. 538; Huntingdon v. Schultz, Harp. So. C. 452. 

18 United States v. Benner, Baldw. C. C. 240. 

1 Wood v. Neale, 5 Gray, Mass. 538. 
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testimony can be obtained in civil cases by taking his deposition before a judge, 
or other magistrate, or a commissioner duly appointed by order of the court 
where the cause is pending; and when the commissioner is not a judge or mag- 
istrate, he should himself be first sworn or affirmed. 

By a tion is meant the testimony of a witness reduced to writing, in 
due form of law, taken by virtue of a commission or other lawful authority of 
a competent tribunal. This mode of taking testimony in a foreign country has 
always been common with courta of admiralty ; now it is considered to be 
within the inherent powers of all courts of justice. When the testimony of a 
witness who is in a foreign jurisdiction is required, the court in which the suit 
is pending may send to the court within whose jurisdiction the witness may be 
a writ, usually termed a letter rogatory, or a commission sub mutua vicissitudinis 
obtentu, ac in juris subsidium, so called from these words, which, when the pro- 
ceedings were in Latin, it contained. 

The letter rogatory informs the court abroad of the pendency of the cause 
and the name of the foreign witnesses, and the foreign court is requested to 
cause their depositions to be taken in due course of law for the furtherance of 
justice, offering on the part of the tribunal making the request to do the like 
for the other in a similar case. Interrogatories filed by the parties on each side, 
to which the answers of the witnesses are desired, staly accompany such letter. 
The commission is executed by the judge or commissioner who receives it; and 
the original answers, duly signed and sworn to by the deponent and properly 
authenticated, covered by an envelope and sealed, are returned with the com- 
mission to the court from which it issued.” 

There are provisions which have existed in the statutes of the several states 
from a very early period to authorize the taking of depositions to be used in 
civil actions in the courts of law in all cases where the personal attendance of 
the witness could not be had at the trial by reason of sickness or other inability 
to attend, and depositions are taken constantly of ancient, absent, and going 
witnesses. 

Depositions are taken de bene esse, and cannot be used in evidence if the 
reason for taking them has ceased ; as, for instance, if the witness has recovered 
from his sickness, or is in court and can be examined.” And if the party at 
whose instance it is taken declines to use it, it may be read in evidence by the 
other party.” 

It is in general held necessary that the certificate of the magistrate should 
state the reason of taking the deposition,” and the reasons which prevent the 
attendance of the witness will be presumed to continue.” 

In regard to the objections to questions the practice is varying. In some 
states the objection must be taken at the taking of the deposition ; in others it 
is sufficient to take the objection when the deposition is read in evidence. In 
the absence of any other provision, it may be laid down that objections to the 
form of questions must be taken at the time of taking the deposition; objections 
to the substance may be taken at the trial.” 


2 For forms and style of depositions, see Gresley, Eq. Ev. 77; 1 Greenleaf, Ev. 3 320, 
n. 1. 

2 Dunn v. Dunn, 11 Mich. 284; Livermore v. Eddy, 33 Mo. 547; Livesey v. Bennett, 14 
Gray, Mass. 130; Thayer v. Gallup, 13 Wisc. 539; Haupt v. Henninger, 87 Penn. St. 138; 
Hazlett v. Gambold, 15 Ind. 308; Hayward v. Barron, 38 N. H. 366. i 

z2 Wheeler v. Smith, 13 Iowa, 564; McClintock v. Curd, 32 Mo. 411. 

2 Robbins v. Lincoln, 12 Wisc. 1. 

” Nevan v. Roup, 8 Iowa, 207. 

* Mumma v. McKee, 10 Iowa, 107; Tarleton v. Bringier, 15 La. Ann. 419; Alverson v. 
Bell, 13 Iowa, 308; Page v. Parker, 40 N. H. 47; Gould v. Hawkes, 1 All. Mass. 170; 
Dutro v. Walter, 31 Mo. 516; Horseman v. Todhunter, 12 Iowa, 230. 
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315L The testimony of witnesses may also be secured in anticipation of a 
controversy before any action is commenced; this proceeding is generally au- 
thorized by the state laws, and these depositions of witnesses in perpetuam rei 
memoriam are taken whenever a person who cannot bring a suit anticipates that 
an action may be brought against him and that there is danger he may lose the 
testimony of his witnesses; he thus perpetuates their testimony. Proceedings in 
these cases must be had before the courts or magistrates who are authorized by 
the local statute to act therein. Notice of the proceedings must be given to all 
persons known to have an interest in the matter to which the testimony is to 
relate; the names of the persons thus notified must be mentioned by the officer 
in the certificate or caption appended to the deposition, and the deposition must 
be filed among the records of the court in perpetuam ret memoriam. The effect 
of a deposition of this kind is that its contents will be received in evidence if 
the witness cannot be had on the trial, but it will affect only the parties who 
had an opportunity to cross-examine and those in privity with them. 

3152. By the judiciary act of the United States and its supplements,” dep- 
ositions may be taken. Its provisions are as follows: When the testimony 
of any person shall be necessary in any civil cause depending in any district in 
any court of the United States,” who shall live at a greater distance from the 
place of trial than one hundred miles, or is bound on a voyage to sea, or is 
about to go out of the United States, or out of such district, and to a greater 
distance fom the place of trial than as aforesaid before the time of trial, or is 
ancient, or very infirm, the deposition of such person may be taken, de bene esse, 
before any justice or judge of any of the courts of the United States, or com- 
missioner appointed by the circuit courts,” or clerk of the circuit or district 
court,” or notary public,” or before any chancellor, justice, or judge of a supreme 
or superior court, mayor, or chief magistrate of a city, or judge of a county 
court or court of common pleas of any of the United States, not being of coun- 
sel or attorney to either of the parties, or interested in the event of the cause ; 
provided that a notification from the magistrate before whom the deposition is 
to be taken to the adverse party to be present at the taking of the same, and to 
put interrogatories, if he think fit, be first made out and served on the adverse 
party or his attornev, as either may be nearest, if either is within one hundred 
miles of the place of such caption, allowing time for their attendance after being 
notified, not less than at the rate of one day, Sundays exclusive, for every twenty 
miles travel. And in causes of admiralty and maritime jurisdiction, or other 
causes of seizure, when a libel shall be filed in which an adverse party is not 
named, and depositions of persons, circumstanced as aforesaid, shall he taken 
before a claim be put in, the like notification as aforesaid shall be given to the 
person having the agency or possession of the property libelled at the time of 
the capture or seizure of the same, if known to the libellant. And every 
person deposing as aforesaid shall be carefully examined and cautioned, and 
sworn or affirmed to testify the whole truth, and shall subscribe the testimony 
by him or her given after the same shall be reduced to writing, which shall be 
done only by the magistrate taking the deposition or by the deponent in his 
presence. And the deposition so taken shall be retained by such magistrate 
until he deliver the same with his own hand into the court for which they are 
taken, or shall, together with a certificate of the reasons as aforesaid of their 
being taken, and of the notice, if any given, to the adverse party, be by him, 


* Act of Congr. September 24, 1789, s. 30; 1 Stat. 88. 
” This does not apply to the Supreme Court. The Argo, 2 Wheat. 287. 
æ Act of March 1, 1817; 8 Stat. 350. 
» Act of February 26, 1853; 10 Stat. 163. 
” Act of July 29, 1854; 10 Stat. 815. 
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the said magistrate, sealed up and directed to such court, and remain under his 
seal until opened in court. And any person may be compelled to appear and 
depose as aforesaid in the same manner as to appear and testify in court. And 
in the trial of any cause of admiralty or maritime jurisdiction in a district court, 
the decree in which may be appealed from, if either party shall suggest to and 
satisfy the court that probably it will not be in his power to produce the wit- 
nesses there testifying before the circuit court, should an appeal be had, and 
shall move that their testimony shall be taken down in writing, it shall be so 
done by the clerk of the court. And if an appeal be had, such testimony may 
be on the trial of the same, if it shall appear to the satisfaction of the court 
which shall try the appeal that the witnesses are then dead, or gone out of 
the United States, or to a greater distance than as aforesaid from the place 
where the court is sitting; or that, by reason of age, sickness, bodily infirmity, 
or imprisonment, they are unable to travel or appear at court, but not other- 
wise. And unless the same shall be made to appear on the trial of any cause 
with respect to witnesses whose depositions may have been taken therein, such 
depositions shall not be admitted or used in the cause. Provided, That nothing 
herein shall be construed to prevent any court of the United States from grant- 
ing a dedimus potestatem to take depositions according to common usage when 
it may be necessary to prevent a failure or delay of justice, which power they 
shall severally possess; nor to extend to depositions taken in perpetuam rei me- 
moriam, which, if they relate to matters that may be cognizable in any court of 
the United States, a circuit court, on application thereto made as a court of 
equity, may, according to the usages in chancery, direct to be taken. 

And by another statute * authority is given to the clerk of any court of the 
United States, within whose jurisdiction a witness resides or where he is found, 
to issue a subpcena to compel the attendance of such witness, and a neglect of 
the witness to attend may be punished by the court whose clerk has issued the 
subpeena as for a contempt. And when papers are wanted by the parties liti- 
gant, the judge of the court within whose jurisdiction they are may issue a 
subpoena ie tecum, and enforce obedience by punishment as for a contempt. 

hen the depositions have been thus taken, they may be used at the trial by 
either party, whether the witness was or was not cross-examined,® when it ap- 

to the satisfaction of the court that the witness is then dead, or gone out 
of the United States, or is more than one hundred miles from the place of trial, 
or that by reason of age, sickness, or bodily infirmity, or imprisonment, he is 
unable to appear in court to give his testimony. 

3153. Having considered the means used to obtain the attendance of wit- 
nesses, let us next consider the character which they ought to bear to entitle 
them to credit and the nature of the testimony they give. 

In default of written evidence, men must have recourse to vivd voce or parol 
testimony, which is the statement of living witnesses as to the facts in dispute. 
In general, this kind of evidence is sufficient to establish all the facts necessary 
to support an issue, unless in those cases where the law has wisely provided 
that such testimony should be in writing. These last cases are provided for in 
the statutes for the prevention of frauds and perjuries. 

It is true there is no necessary connection between the truth of the facts to 
which a witness bears testimony and the testimony itself. Who can affirm 
that a thing is true because it has been testified to be so by a witness? The 
witness may have been mistaken, or he may desire to deceive. The testimony 


n Act of Congr. January 24, 1827; 4 Stat. 197. 
8 For the form and style of depositions, see Gresley, Eq. Ev. 77. 
8 Dwight v. Linton, 8 Rob. La. 57. — 
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of men, then, may deceive us, and sometimes it does so. We are, nevertheless, 
obliged to have recourse to it, because we can know those things which pass 
not within us only from our senses, by the testimony of men, or by analogy, 
that is, by the induction which we make from a known fact, that another 
which is unknown is true. 

When we are called upon to rely on the testimony of another in order to 
form a judgment as to certain facts, our belief is founded on a double pre- 
sumption. We presume on the good sense and intelligence of the witnesses 
that they have not been mistaken nor deceived; we presume on their probity 
that they do not want to deceive us. 

In order to confide in the testimony of men and to give credit to what they 
say, we must therefore ascertain : 

That the witness has not been mistaken, and that he has not been deceived. 

That he does not wish to deceive. 

To be assured of this as much as possible, it is requisite to consider three 

things in relation to parol evidence: the quality of the facts to be proved, the 
quality and persons of the witnesses, and the testimony of itself as compared 
with other known facts. 
_ 8154. The facts to be proved are either possible or impossible, ordinary and 
probable, or extraordinary and improbable, recent or ancient; they may have 
passed or happened afar off or near us; they may be particular or public, per- 
manent or transitory, clear and simple, or complicated ; finally, they are almost 
always accompanied by circumstances which influence us more or less as to the 
judgment we are to adopt respecting them. All these things must be carefully 
examined in order to form a judgment of the merits of the testimony, or of 
the degree of confidence to which it is entitled. 

If the fact is impossible, the witness who would attest it is not worthy of 
credit. Reason, and all the authors who have treated of the matter, teach us 
that the possibility of the fact attested is the first, the most indispensable cir- 
cumstance to induce us to have confidence in it. If, for example, a witness 
should swear he saw a man shoot himself by discharging in his head the con- 
tents of a pistol which he held in his hand, and that he thus killed himeelf, 
and upon an examination it should be found that the ball was so large that it 
could not enter into the barrel of the pistol, it is evident, in such case, that 
however respectable the witness might be, however intelligent, and however 
positive, still he ought not to be believed ;* or, if one should swear and testify 
that another has been guilty of the impossible crime of witchcraft. 

_ When the facts are not of themselves impossible, there may still be an im- 
possibility created by time and circumstances; at least they may show such an 

impossibility that it would be absurd to give any confidence to a witness who 

would testify as to them. | | 

It is not necessary that facts should be impossible to destroy all confidence in 
the testimony of the witnesses; their improbability may be such as to render 
their, belief impossible; but the degrees of probability are so difficult to ascer- 
tain, their shades so hard to find out, they vary in so many ways, and this dif- 
ference is derived from so many causes, that it is impossible to give rules on 
this important point; even examples might give but an uncertain, a feeble, or 
perhaps a deceitful light. 

3155. The time and the place where the facts have happened may have much 
influence on the faith which ought to be given to the testimony of the witnesses. 
When the facts are recent, if they have happened where the witnesses are ex- 
amined or in its neighborhood, the testimony of the witnesses deserves more 


% 1 Starkie, Ev. 505. 
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confidence ; because they would feel a greater indisposition to disguise the truth 
when they knew they could be contradicted by ocular witnesses, than they would 
be if they could not be so contradicted. This salutary influence diminishes in 
proportion to the length of time since the happening of the facts, and in the 
proportion of the distances when they took place. Besides, the memory of men 
is the less to be relied upon when the facts are of an ancient date. How then 
can we confide in it when, in an addition to this frailty or want of memory, the 
witness has an interest in disguising the truth? 

3156. Whatever may be the facts in other respects, they are transitory or 
permanent. Permanent facts are those which continue to exist, and of which we 
may be assured at any time; as, where a man describes that a contract was 
made or a murder committed in a particular room of a house, and that one of 
the contracting parties or the murderer entered by one of two doors on the south 
side of the room; here the fact that there are two southern doors is a permanent 
fact; whether the party entered by that door is a transitory fact. The facility 
with which the truth may be ascertained as to their testimony makes the wit- 
nesses more cautious and circumspect, and induces others to place more reliance 
on what they say. 

Transitory facts, on the contrary, which have existed but one instant, are to 
be credited with more caution, because, not being capable of being tested by 
themselves, we must exclusively rely upon the report of others; the shorter 
their duration the more liable has the witness been to be mistaken and the 
more readily may he have been deceived. 

3157. Facts happen either in public or in private. When facts happen pub- 
licly and can be testified to by many persons, the witness is more circumspect 
in giving his testimony, with all the circumstances attending it, because his tes- 
timony might be criticised by his neighbors. There must be strong motives 
indeed to induce a man in such a situation to betray the truth. On the con- 
trary, when the facts are represented as having happened in secret, or only be- 
fore the witness, he is freed from all human restraint; he may with impunity 
alter, disguise, or conceal the truth without fear of contradiction. 

3158. Let us next examine the precautions required to assure us, as far as 
possible, that the witness has neither been mistaken nor desirous to deceive us; 
that he knows the truth and does not wish to disguise it. 

The most important consideration is doubtless to be certain he knows the 
facts; but the facts are not capable of demonstration, and are known only 
through the senses. It is then impossible to know a fact without having been 
present when it happened and having seen it, for a man may be present with- 
out seeing what has happened; and, in order to testify to it properly, he must 
have given attention to the circumstances and fixed them in his memory. This 
is what is presumed of a witness who has been present at a transaction; for. 
when he has merely heard of it from another, his testimony is mere hearsay, 
which we have seen is deserving of no weight except in special cases. 

No one will deny that the sense of hearing is infinitely more deceptive than 
that of sight; for, although there are facts which are more properly observed 
and known by hearing, as in cases of slander, seditious cries, and the like, yet 
it is very easy for the most honest witness, who is guided by the sense of hear- 
ing alone, to be mistaken in his judgment as to the author of such slander. 

The experience of ages proves how little confidence ought to be placed in 
testimony of a fact the knowledge of which is acquired alone by hearing. 

It is certain that when a witness has acquired his knowledge of facts by more 
senses than one, he is entitled to more confidence than if he had acquired them 
by hearing alone. If, therefore, the witness has only heard the voice of the 


slanderer without seeing him, he may easily be mistaken. The voice of a man, 
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his accent, are liable to many alterations and variations, according to the pas- 
sions which agitate him; according to his health, whether it is good or bad; 
according to the circumstance of the fact that he was at a greater or less dis- 
tance from the scene of action, and according to the nature of the obstacles 
which prevent us from seeing him whose voice we think we hear, it is very 
easy to be mistaken. But the testimony of such witness acquires much force 
by other circumstances; if, for example, after hearing the voice of one whom he 
takes to be Peter, he repairs to the place whence the sounds issued and he there 
sees Peter, it is clear his testimony deserves much greater consideration. 

Hearsay, we have seen, is not, in general, deserving of credit or confidence ; 
this seems to be the received opinion of civilians, canonists, and common law- 
yers, who in this respect perfectly agree with reason. The civilians divide wit- 
nesses into two classes, First, those who depose of their own knowledge, ex 
scientid, who have acquired the knowledge of a fact by their own senses, by sight 
or hearing; this is the kind of testimony which the law requires. The second 
class of witnesses consists of those who depose upon the faith of others, testes de 
credulitate, who depose as to their belief because they have heard the fact re- 
ported by others. They are generally unworthy of credit. 

A witness is called to testify what he knows, not what he believes.” To 
know and to believe are very different things; belief is founded upon probable 
conjectures, knowledge is based upon that certainty which we acquire by our 
senses or by reason. He who has neither seen nor heard the facts can only 
believe them; he cannot know them. 

One of the surest means to induce a belief that the witness has a sufficient 
knowledge of the facts is a detail of the circumstances, for little or no reliance 
‘can be placed on the bare assertion that such a fact is so. This dryness in his 
deposition naturally induces a belief that he has not given a sufficient attention 
to the facts, or that he wants memory, or that he desires to conceal some im- 
portant circumstances. A full detail of circumstances generally proves that the 
testimony is true when they naturally agree with it, or that it is false when 
they are not in unison with it. | 

The manner in which a witness deposes inspires confidence or distrust; if 
his testimony is not conceived in affirmative terms, as where he says, It may be, 
it seems to me, if I remember, if I am not mistaken, and the like, he will not 
be credited as if he were firmly, and without any real or apparent prejudice, 
to state distinctly that the facts are in a particular way.” These dubitative for- 
mule, and all similar manner of speaking, which exclude certainty, weaken, 
and may even destroy, the confidence which might otherwise be bestowed on the 
testimony of the witness who uses them. Such testimony is not the less dis- 
credited because the witness says he believes the statement which he makes. 
In general, it is not what he believes, but what he knows of his certain know- 
ledge, which is asked of the witness. 

He not only ought to know the facts about which he deposes, but he ought 
also to give the reason of his knowledge: Debet reddere rationem scientie sue ; 
otherwise no reliance can be placed on his testimony. It is not sufficient that 
the witness gives a reason for what he says; that reason ought to have the ap- 
pearance of truth. He must tell what he has seen, and not the consequences 
which he draws from them. 

But it is not sufficient to be assured as much as possible of the knowledge of 


3 Tn some cases, a witness may give an opinion, or state his belief. See beyond, 3212. 
% If the witness manifests anv bias, his testimony will be suspected, though perhaps it 
may not be entirely rejected. Newton v. Pope, 1 Cow. N. Y. 109; Cook v. Miller, 6 Watts, 
Penn. 507. 
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the witness, that he knows the facts and that he has not been mistaken; we 
must also be certain of his veracity, that is, that he does not wish to deceive 
or betray the truth, nor conceal or disguise it. It is in this particularly that 
uncertainty consists in parol evidence; and on this point, though in general 
they answer a good purpose, the precautions which reason points out, and the 
rules which the law has adopted, have still been found in many cases insuff- 
cient, and not very certain in their practical operation ; so that in fact the most 
positive testimony is nothing but a probability. 

Too much care cannot be taken to ensure the veracity of the witnesses ; 
hence the law requires that they shall testify under oath or affirmation to tell 
the truth, the whole truth, and nothing but the truth. For although the law 
requires of a witness who comes to testify in a court of justice that he shall 
tell the truth, and although his tacit promise to do so be as obligatory upon 
him as if he made an express promise, yet his oath is not the less required. It 
considers it proper to recall to men their duties when they are called upon to 
aoe them, and requires a person to promise to tell the truth at the moment 

e is about to be examined as a witness. 

It seldom happens that men wish to deceive without some motive or some 
moral defect; we, therefore, nay well believe from analogy that the witness 
will tell the truth, unless he is seduced from his duty by some sinister motive, 
or the want of some moral ability. To obviate this, the law has wisely ex- 
cluded from examination all persons who are incompetent, though they may be 
credible. A distinction is made between competency and credibility. By the 
former is meant the legal ability of a witness to be heard as such in the trial of 
a cause; by the latter is understood the state of one who is worthy of belief. 

3159. Incompetent witnesses are persons who want understanding, have an 
interest in the matter in dispute, cannot be admitted without violating the pol- 
icy of the law, have no religious belief, or have become infamous. 

3160. As the delivery of testimony is an act of the mind, it is clear that 
persons who want understanding cannot be examined as witnesses ; a witness is 
to depose to facts he knows, and if he has no understanding he cannot know 
them. There are two classes of persons who want understanding. 

316L Infants. A child is presumed incapable of being examined as a wit- 
ness until he has attained his fourteenth year, and he cannot be examined as a 
witness until his capacity is shown, which may be by an examination in court.” 
Doubtless many children under that age are capable of testifying in such a 
manner that reliance may be placed on their testimony, but still it will be re- 
ceived with caution. When the witness is over fourteen, he may be sworn 
without a previous examination.® 

3162. Idiots and lunatics. It will be remembered that we defined idiocy to 
be a condition of mind in which the reflective powers are either entirely want- 
ing, or are manifested to the least possible extent. This state, it is evident, 
excludes the idea that an idiot understands what he has seen, or that he can 
convey such knowledge to others. He is non compos mentis, which is the gene- 
ric name for all persons of unsound mind; it includes all species of madness, 
whether such madness arises from sickness, idiocy, lunacy, or drunkenness. 
All persons non compos mentis are therefore incompetent as witnesses. And a 


3 The admission of the testimony of children under fourteen years is a matter of fre- 
quent occurrence; it has been admitted even at the age of five years. The point to be 
ascertained is whether the infant is conscious of the binding obligation of an oath, and 
this is done by an examination in the discretion of the court. Commonwealth v. Hutch- 
ams 10 Mass. 225; Van Pelt v. Van Pelt, 2 Penn. 657; State v. Leblanc, Const. So. C 


3 Den», Vancleve, 2 South. N. J. 589, 652. 
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person intoxicated is incapable of telling a straight story on which reliance can 
be placed, notwithstanding the maxim in vino veritas.” 

3163. It seldom happens that a man desires to deceive when he is examined 
as a witness; we may, then, reason from analogy that a witness called to testify 
to facts in a court of justice will tell the truth unless he has an interest to be- 
tray it. But the same analogy which induces us to give a man credit for truth 
when he has no interest is a reason to believe he will not adhere to it when his 
interest is against it. This judgment, founded on a simple analogy, has nothing 
in it on which we can rely as certain. Because a man who has an interest has 
falsified the truth, it is no reason that another should do the same thing. But 
in a doubtful case we must look at probabilities and presumptions ; hen the 
witness is in a condition which renders him suspected, we can have no reliance 
in him. When known motives raise reasonable suspicions against him, he is 
excluded. 

The interest which excludes a person from being a witness may be considered 
with regard to the thing or subject in dispute, the quantity of the interest, the 
quality of the interest, when the interest must exist, and how an interested wit- 
ness may be rendered competent. 

3164. The bias or interest which excludes a person from being examined as 
a witness must relate to the thing or subject in dispute. To be disqualified on 
this ground the witness must gain or lose by the event of the cause, or the ver- 
dict must be lawful evidence for or against him in another suit, or the record 
must be an instrument of evidence for or against him ;* but an interest in the 
question does not disqualify the witness. 

3165. The magnitude of the interest is altogether immaterial ; even a liability 
for the most trifling costs will create a sufficient disqualification. 

3166. With regard to its quality, the interest must be legal, as contradistin- 
guished from mere prejudice or bias arising from relationship, friendship, or 
any of the numerous motives by which a witness may be supposed to be influ- 
enced.“ It must also be a present, certain, vested interest, and not uncertain 
and contingent.“ Whether a person who believes himself interested when he 
is not, is a competent witness, is a doubtful question.“ 


2 See Ray, Med. Jur. c. 22, 32 300-311. 

© The tendency of the legislation in this country is to admit the testimony of all per- 
sons, interested or not, and many of the states allow the parties to the suit and all parties 
interested to testify, leaving their evidence to be weighed by the jury. In some states the 
accused in a criminal proceeding is allowed to testify if he wishes. The rules stated in the 
text are to be limited to those where no change has been made by statute. 

“ Evans v. Eaton, 7 Wheat. 356; Evans v. Hettick, 7 Wheat. 453; Ness v. Van Swear- 
ingen, 7 Serg. & R. Penn. 192; Shirk v. Vanneman, 3 Yeates, Penn. 196; Gould v. James, 
6 Cow. N. Y. 369; Henarie v. Maxwell, 5 Halst. N. J. 297; McGee v. Eastis, 9 Ala. 426; 
Wadham v. Turnpike Co., 10 Conn. 416; Page v. Wecks, 13 Mass. 199. 

8 Lewis v. Manley, 2 Yeates, Penn. 200; Ely v. Forward, 7 Mass. 25; Bass v. Peevey, 
22 Tex. 295. As for instance where the witness would be relieved from a liability to the 
plaintiff, if he should obtain judgment, and the judgment should be satisfied. Lockwood 
v. Canfield, 20 Cal. 126. So where an agent is sued for not paying over to his principal, a 
debtor is competent to testify that he paid the agent, for he is in no way bound by the 
judgment. Edwards v. McKinnon, 25 Ga. 337. 

8 Beach v. Swift, 2 Conn. 269; Scott v. McLellan, 2 Me. 199; Lowrey v. Summers, 7 
Halst. N. J. 240; Bennett v. Dowling, 22 Tex. 660. 

“ Leach, 154; 2 Hawk. c. 46, s. 25. 

6 Ely v, Forward, 7 Mass. 25; Bean v. Bean, 12 Mass. 20; Lewis v. Manley, 2 Yeates, 
Penn. 200. A mere expectation is not a sufficient interest to disqualify. Coghill v. Bor- 
ing, 15 Cal. 213. But see Gilkinson v. Scotland, 14 La. Ann. 417. 

© The following cases are against the competency of the witness, namely: Plumb v. 
Whiting, 4 Mass. 518; Moore v. Hitchcock, 4 Wend. N. Y. 292; Sentney v. Overton, 4 
Bibb. Ky. 445; McVeaugh v. Goods, 4 Dall. 62. The cases in favor of competency are 
Long v. Bailie, 4 Serg. & R. Penn. 222; Hanis v. Barkley, 4 Harp. So. C. 62; State v. 
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3167. To disqualify a witness the interest must exist at the time of the ex- 
amination. The general rule seems to be that where a person is entitled to the 
testimony of aake, the latter shall not be rendered incompetent to testify 
where he has acquired such interest by the fraudulent act of the adverse party 
for the purpose of preventing his testimony or by any act of wantonness; but 
this would not prevent a witness in the regular course of trade from buying a 
claim or otherwise dealing without fraud, and if then he became interested, he 
could not be examined while he remained so.” If the witness had been exam- 
ined, and his deposition was taken before he acquired the interest, his subsequent 
acquisition of it would not prevent the reading of his deposition in chancery or 
on a trial at law of an issue out of chancery. It does not appear whether the 
rule applies with equal force with regard to reading, in trials at law, deposi- 
tions of witnesses aa afterward become interested. 

3168. The incompetency arising from interest may be removed in various ways: 
first, by payment, for then the witness has no further interest ;* second, the ob- 
ject ion to incompetency may be removed by an extinguishment of that interest 

y a release, executed either by the witness when he would receive an advan- 
tage by his testimony, or by those who have a claim upon him, when his testi- 
mony would release him oii his liability: and in this case he cannot refuse 
the release; third, although the witness may have an interest, if his interest is 
equally strong on the other side, he will be competent, for his interest is then 
said to be balanced. The witness is then reduced to a state of neutrality by an 
equipoise of interest, and the objection to his testimony ceases.” 

3169, In some instances the law admits the testimony of one interested from 
the extreme necessity of the case; but these are exceptions to the general rule 
that interest renders a man incompetent. These exceptions are: 

When a witness in a criminal case is entitled to a reward upon conviction 
of the offender. Although the witness may be entitled to a reward from the 
government upon conviction of the offender ; or to a restoration of the property 
stolen, as its owner; or to a portion of a fine, or penalty inflicted, still he is 
competent. This is allowed upon the ground of public aa and to promote 
the public interest. The very statute which confers this benefit on the witness, 
who but for that statute would have been a witness, virtually continues his 
competency. When the reward is offered by a private person, the witness is 
still competent on the ground that the public have an interest in his testimony, 
which cannot be taken away by the act of a private individual.® 

When the witness ould. fall within the provisions of the rule, and would 
be excluded on the ground of interest, but he is made competent by statute. 
This frequently happens in relation to cases of petty convictions, when the 


Clark, 2 Tyl. Vt. 278; Fernsler v. Carlin, 3 Serg. & R. Penn. 130; Cassiday v. McKensie, 
4 Watts & S. Penn. 282; McCabe v. Hand, 18 Cal. 496. 

* Forrester v. Pigou, 3 Campb. 381; 1 Greenleaf, Ev. 22 167, 168; Long v. Baillie, 4 Serg. 
& R. Penn. 222. 

t8 Gresley, Ev. 267. See Grosse v. Tracy, 2 Vern. Ch. 698; Glyn v. Bank of England, 2 
Ves. Ch. 42; Union Bank v. Knapp, 3 Pick. Mass. 108; 1 Smith, ‘Ch. Pract. 344; Andrews 
v. Palmer, 1 Ves. & B. Ch. 21. 

Chess v. Chess, 17 Serg. & R. Penn. 412. See Wolfinger v. Fortman, 6 Penn. St. 294; 
Irwin v. Reed, 4 Yeates, Penn. 512. 

© Starkie, Ev. part 4, p. 757. 

5 Cameron v. Paul, 6 Penn. St. 322; Ludlow v. The Union Insurance Company, 2 Serg. 
& R. Penn. 119; Muchmore v. Jeffers, 25 Ill. 199; Kingsbury v. Buchanan, 11 Iowa, 387; 
Talbot v. Talbot, 23 N. Y. 17. 

ʻa Gilbert, Ev. 114; 1 Gilbert, Ev. Lloft, ed. 245; Rex v. Williams, 9 Barnew. & C. 549; 
1 Phillipps, Ev. 92; United States v. Wilson, Baldw. C. C. 78. 

8 Rex v. ‘Williams, 9 Barnew. & C. 549. Si 
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ua is a competent witness by the provisions of the act inflicting the 
penalty. 

Agents, carriers, factors, brokers, and other servants, when offered as wit- 
nesses, are competent, notwithstanding their interest, to prove the making of 
contracts, the receipt or payment of money, the receipt or delivery of goods, 
and other acts within the scope of their employment;* and an agent can even 
prove his own authority if it be by parol.” But this privilege is confined to 
cases in the usual and ordinary course of business. 

A witness may be competent although interested, if his interest has been 
subsequently acquired by the fraudulent act of the opposite party. 

3170. It is against the policy of the law that persons holding certain relations 
with others should be examined as witnesses. These are husband and wife, 
parties to suits, attorneys, confessors, medical persons, jurors, slaves, and parties 
to negotiable instruments. 7 

3171. Husband and wife. A party on the record is not a corapetent witness 
at common law; so neither is the husband or wife of the party competent to 
give evidence for or against the husband or wife.* This rule is confined to this 
relation, no other is excluded; a father and son, brothers and sisters, and the 
like, may be witnesses for each other, when not otherwise disqualified. The 
reason for excluding husband and wife from the witness box, and depriving 
them of the right to give evidence for or against each other, is founded part! 
on their identity of interest, and partly on a principle of public policy which 
deems it necessary to guard the security and confidence of private life, even at 
the risk of an occasional failure of justice. They cannot be witnesses for each 
other, because their interests are absolutly the same; they are not witnesses 
against each other, because it is against the policy of marriage.” This is the 
rule when either is a party in a civil suit or action; but there is a distinction 
between these cases and cases where neither is a party. 

Where one of them, not being a party to the action, still is interested in its 
results, there is a distinction between giving evidence for or against each other. 
It is an invariable rule that neither is a witness for the other who is interested 
favorably in the result; and where the husband is disqualified by his interest, 
the wife is also incompetent. On the other hand, where the interest df the 
husband, consisting in a civil liability, would not have protected him from ex- 
amination, it seems that the wife must also answer, although the effect may be 
to subject her husband to an action. This case differs materially from those 
where the husband himself could not have been examined, either because he 
was a party or because he would criminate himself.” The party to whom the 
testimony of the wife is essential has a legal interest in her evidence; and as he 


% Barker v. Macrae, 3 Campb. 144; Scott v. Wells, 6 Watts & S. Penn. 357; Shepher v. 
Palmer, 6 Conn. 95; Hunter v. Leathley, 10 Barnew. & C. 858; Mutual Ins. Co. v. Deale 
18 Md. 26; Mills v. Beard, 19 Cal. 158; Struthers v. Kendall, 41 Penn. St. 214; Garland 
v. Scott, 15 La. Ann. 143. 

Lowber v. Shaw, 5 Mas. C. C. 242; McGunnagle v. Thornton, 10 Serg. & R. Penn. 251. 

% Coke, Litt. 6, b. 

31 Coke, Litt. 6, b; Stein v. Bowman, 13 Pet. 223; Davis v. Dinwoody, 4 Term, 678; 
Snyder v. Snyder, 6 Binn. Penn. 488; Corse v. Patterson, 6 Harr. & J. Md. 153; Dwelly v. 
Dwelly, 46 Me. 377. If the husband is a party jointly with others, the wife is not compe- 
tent to testify for the other parties. Tomlinson v. Lynch, 32 Mo. 160; Perrin v. Johnson, 
16 Ind. 72. 

5 1 Greenleaf, Ev. 3 341. And conversely the testimony of the wife has been admitted, 
where she acted as the husband’s agent and kept his books, to prove the entry, the husband 
adding his suppletory oath as to the truth of the charges. Littlefield v. Rice, 10 Mete. 
Mass. 287. Such evidence is admissible in Vermont by statute. Sess, Laws Vt. 1858, 
23. Eastabrooks v. Prentiss, 34 Vt. 457. In the same way, in regard to lost baggage, the 
wife is competent to testify as to the contents. [Ilinois R. R. v. Taylor, 24 IU. 323. 
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might insist on examining the husband, it would, it seems, be straining the rule 
too far to deprive him of the benefit of the wife’s testimony. In an action for 
goods sold and delivered, it has been held that a third person could prove that 
the credit was given not to the defendant, but to the husband of the witness,” 

When neither of them is a party to the suit, nor interested in the general 
result, the husband or wife is, it seems, competent to prove any fact; for in 
collateral proceedings, when their interests are not immediately affected, they 
may testify, notwithstanding their evidence may tend to criminate or contradict 
the other, or may subject the other toa legal claim. The reason of this ad- 
mission of evidence in such cases is that the verdict in the action in which such 
witness testifies cannot be used in an action against the other spouse; nor can 
such collateral proceedings, in a criminal case, affect: the a although the 
testimony of the wife may criminate him, because such proceedings are res inter 
alios acta.® l 

3172. The rule that the husband and wife shall not be compelled to testify 
against each other relates only to lawful marriages, or at least to such as are 
innocent in the eye of the law. A kept mistress is certainly not privileged, 
and she is a competent witness against the man by whom she is kept. “But 
cohabitation, and acknowledgment by each other as husband and wife, are, in 
general, conclusive between the parties in all cases where the fact or incident 
of marriage, such as legitimacy or inheritance, are directly in controversy.” 

As to the time when the ss of husband and wife commenced, it makes 
no difference; the principle of exclusion operate whenever the interest of 
either of them is directly concerned, and where a party married the witness of 
the other party, after she had been summoned to testify in court, she could not 
be examined. 7 

3173. When the relation has ceased to exist, the surviving husband or wife 
cannot be examined ; when the representatives of the deceased spouse are parties 
to the suit, the survivor cannot be examined as a witness. The rule was estab- 
lished to secure domestic happiness, by sealing the mouths of the spouses in 
relation to confidential communications between them.“ But, as in the case of 
communications made to an attorney, when the wife derives the information 
from other sources, she is no longer protected, notwithstanding they relate to 
transactions with her husband.” 

Where a married woman was injured by a defect in a highway, and her hus- 
band died before suit brought, she was held to be a competent witness.” 

3174. The rule that the husband and wife shall not be examined for or 
against each other extends to criminal as well as to civil cases. But it is sub- 
ject to various exceptions. l 

When her testimony is requisite to secure her from injuries from her husband ; 
as, when she would otherwise be exposed to personal injuries, without any 
remedy ; indeed, whenever an injury is committed by husband or wife against 


® Williams v. Johnson, 1 Strange, 504; Buller, Nisi P. 287. 

© Rex v. Bathwick, 2 Barnew. & Ad. 639; Rex v. All Saints, 6 Maule & S. 194; Henman 
v. Dickenson, 5 Bingh. 183. 

6 Batthews v. Galindo, 4 Bingh. 410. 

& Campbell v. Twemlow, 1 Price, Exch. 81. 

® Pedley v. Wellesley, 3 Carr. & P. 558. 

& Stein v. Bowman, 13 Pet. 223; Monroe v. Twistleton, Peake, Ev. App. Ixxxvii.; Ave- 
son v. Kinnaird, 6 East, 192. In Iowa the evidence of the wife is excluded only in regard 
to communications made to each other during the continuance of the marriage relation. 
Towa, Rev. Laws, 1860, sec. 8984; Romans v. Hay, 12 Iowa, 270. 

® Welles v. Tucker, 3 Binn. Penn. 366; Coffin v. Jones, 13 Pick. Mass. 445; Williams 
v. Baldwin, 7 Vt. 506; Walker v. Sanborn, 46 Me. 470. 

© Winship v. Enfield, 42 N. H. 197. ae 
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the other, the injured party is admissible as a witness,” on the ground of 
necessity. 

On the same ground of necessity a wife is admitted as a witness to testify to 
secret facts which none but herself could know; as, in the case of an appeal 
against an order of filiation, in the case of a married woman, she was held com- 
petent to prove her criminal connection with the defendant, though the husband 
was interested in the event,® but she cannot prove the non-access of her hus- 
band.® 

In cases of high treason the question does not appear to be well settled 
whether a wife is compellable or is competent to testify against her husband.” 

The dying declarations of either are admissible when the party is charged 
with the murder of the deceased.” 

3175. Party to a suit. A party to a suit cannot in general be examined as a 
witness. This rule has been established by reason and common sense before it 
was sanctioned by the courts: nullus idoneus testis in re sud.” It is subject to 
the following exceptions: 

By the common law there are few instances in which the party’s oath in litem 
will be admitted. This is allowed in those cases where the courts administer 
justice according to the course of the Roman law. The oath in litem is ad- 
mitted in two dls of cases: first, when it has been oe that the party 
against whom it is offered has been guilty of some fraud, or of some other tor- 
tious act of intermeddling with the complainant’s goods, and no other evidence 
can be had of the amount of the damages ;” and, secondly, when, on grounds 
of public policy, it is essential to the purposes of justice. Example, under the 
first head, is the case of a bailiff who, in the service of an execution, discovered 
a sum of money hidden in a wall, took it away and embezzled it, and greatly 
injured the goods of the defendant; in an action brought against him by the 
person injured, the plaintiff was allowed to swear as to the damages he had sus- 
tained.“ So, where a shipmaster received a trunk of goods on board of his 
vessel, and fraudulently broke it open and rifled it of its contents, on proof 
being made, aliund2, of the delivery of the trunk the plaintiff was allowed to 


& 1 East, P. C. 455; 2 Hawkins, P. C. ch. 46, 377; 2 Lew. Cr. Cas. 287; 2 Yeates, Penn. 
114; Commonwealth v. Murphy, 4 All. Mass. 491. 

® Commonwealth v. Shepherd, 6 Binn. Penn. 283; Rex v. Reading, Cas. temp. Hardw. 
79; Rex v. Luffe, 8 East, 193. 

® Cope v. Cope, 1 Mood. & R. 260; Goodright v. Moss, Cowp. 594; Bouvier, Law Dict. 
Access; Chamberlain v. People, 23 N. Y. 85. i 

0 2 Russell, Crimes, 607 ; Buller, Nisi P. 286; 2 Starkie, Ev. 404; 1 Greenleaf, Ev. 3 845. 

n Pennsylvania v. Stoops, Add. Penn. 381; People v. Green, 1 Den. N. Y. 614. 

™ Dig. 22, 5,9. Members of public municipal corporations, as towns, have in many 
cases been held to be substantially parties to suite by or against the corporations, and as 
such incompetent to testify. This incompetency is in general removed by statute. The 
stockholders of private corporations are not parties to the record, and are not incompetent 
on that ground, though they may be on the ground of interest. 

® Tait, Ev. 280; 1 Greenleaf, Ev. 3 348. According to the Roman law, this oath was de- 
ferred by the judge to the plaintiff, in relation to the value of the thing which was the 
subject of the suit, whenever the defendant, contrary to the order of the judge, or by fraud, 
did not restore the thing sued for on the demand of the plaintiff, or fraudulently prevented 
its restoration. Thus it was a contravention of the order of the judge and the fraud of 
the party which gave rise to this oath. Dig. lib. 12, t. 3, 1. 3 et 5, ¢4; Code lib. 5, t. 53. 
This oath was principally used in bona fide actions, as in the case of loan, called commo- 
datum, deposit, the action for the restitution of dowry, the action by a pupil for the resti- 
tution of the things belonging to the pupilage, in arbitary actions, real and personal. Dig. 
lib. 6, t. 1, 1. 68; and lib. 12, t. 3, 1.5. The plaintiff was allowed to estimate the thing in 
question, under his oath, at such price as he deemed right, subject, however, to some re- 
strictions imposed upon him by the judge. Dig. 12, 8,4. In case of theft, the oath of 
estimation was that the thing was worth a certain sum when stolen. Dig. 12, 3, 9. 

™ Childrens v. Saxby, 1 Vern. Ch. 207. T 
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prove its contents ;” and, in imitation of the Roman law, a bailor, though 
plaintiff, was admitted as competent to prove the contents of a trunk lost by 
the negligence of the bailee.”® The grounds upon which this evidence is ad- 
mitted are precisely the same as those of the Roman law, the frand or wrong of 
the defendant and the necessity of the case.” 

When the facts, from their nature, are likely to be known only to the party. 
Before he is admitted to testify as to them, a foundation must, however, be first 
laid for the party’s oath, by proving the other facts of the case down to the 
time to which the party is to speak ; as, when a written instrument of evidence 
is lost, it must first be proved, aliundé, that such instrument existed, after 
which, if it was lost out of the custody of the party, his oath will be admitted 
to prove its loss and the circumstances attending it.* And in collateral matters 
which do not involve the matter in controversy, but which are auxiliary to the 
trial, and such matters as are addressed to the court on preliminary questions, as 
affidavits of the materiality of a witness, of diligent search being made for him 
or for a paper, of the death of a subscribing witness, and the like. 

There is another class of cases in which, on ground of public necessity or 
expediency, the oath in litem is allowed ; as, where a statute can receive no ex- 
ecution unless a party who is interested be admitted as a witness.” 

In equity the answer of the defendant to a bill filed by the complainant, so 
far as it is strictly responsive to the bill, is evidence in his favor as well as 
against him. 

When the situation of one of the parties has changed since the commence- 
ment of the suit, as, where there were several persons in the same suit and some 
of the defendants have been discharged by nolle prosequi, or changed by default, . 
or by verdict. In contracts, when one of several defendants has suffered judg- 
ment by default, he may be examined by the plaintiff against the others.” And 
if the defence in such case goes merely to the personal discharge of the party 
pleading it, and not to that of the others, the plaintiff may enter a nolle prosequi 
as to him, and then, being no longer a party on record, he may be examined as 
a witness, if otherwise competent; as, where one of the defendants pleads bank- 
ruptcy and a nolle prosequi is entered." When the action is founded on a tort, 
the liability of the defendants is joint; and as there is no contribution among 
wrong doers, witnesses are not to be excluded because the plaintiff has joined 
them with other defendants; and if the suit as to any of them is determined, 
he has no longer any interest in the event of the suit, and he is competent for the 
others when his testimony cannot directly make for himself. When a witness 
has been joined with the others as defendant for the purpose of excluding his 
testimony, the court will direct the jury to find a separate verdict in his favor 
where there is no evidence in the cause against him, for in that case he appears 
to have been joined through the fraud and artifice of the plaintiffs, and the ac- 
quittal in such case may take place in the course of the cause and before the 
other defendants have closed their defence. 

3176. Attorneys. To enable parties to actions to consult legal advisers with 


% Herman v. Drinkwater, 1 Me. 27. 

% Clark v. Spence, 10 Watts, Penn. 335; David v. Moore, 2 Watts & S. Penn. 220. See 
Sneider v. Geiss, 1 Yeates, Penn. 34; Bingham v. Rogers, 6 Watts & S. Penn. 495; East 
India Co. v. Evans, 1 Vern. Ch. 308. 

T See the reasoning of Rogers, J., in Cook v. Spence, 10 Watts, Penn. 336, 337. 

T Riggs v. Taylor, 9 Wheat. 486; Tayloe v. Riggs, 1 Pet. 591. Note 122 of Cowen and 
Hill’s notes to 1 Phillipps, Ev. 69. 

™ United States v. Murphey, 16 Pet. 203. 

se Pipe v. Steel, 2 Q. B. 733 

8! 1 Saund. 207, a. 
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safety it is an established rule that the confidential counsellor, solicitor, or 
attorney of the party cannot be compelled to disclose communications made 
to him as such, nor give up papers delivered to him, nor letters sent to him, 
nor entries he has made in that capacity. In order that a communication may 
be protected it must have been made to some person who possessed the character 
of counsel, attorney, or solicitor, acting for the time being as the legal ad- 
viser of the party; and this privilege extends to all the necessary organs of 
communication between the attorney and the client, and for this reason an in- 
terpreter and an agent are considered as standing in the situation of the attor- 
ney himself. The purpose of the professional advice must be where the party 
seeks aid upon the subject of his rights or liabilities. There may have been no 
suit begun or contemplated, expected or apprehended.® 

The privilege of secrecy extends only to the parties and their necessary agents 
and assistants. It includes communications made to the attorney’s clerk in the 
course of his employment as such,™ but does not prevent disclosure by a third 
party who accidentally overhears the communication.” The person privileged 
must be actually an attorney,” and he must be consulted and employed as 
such.” The privilege does not depend on the fact that the communications are 
intended to be confidential, but on the fact that they are made on account of 
the professional relation. Communications actually made to an attorney but 
having no connection with that relation are not privileged.® 

3177. Some cases have been mentioned as exceptions to the rule that a legal 
adviser cannot disclose what has been confidentially communicated to him, but 
if they are properly considered, they will be found not to come within the rule. 
- The following are examples of those cases : 

When the attorney is himself a party to the transaction, and especially if he 
were party to a fraud, for in that case he would not acquire his knowledge pro- 
fessionally. | 

When the communication was made before the attorney was employed as 
such or after his employment had ceased.” 

Where, though consulted as a friend because he was an attorney, yet he re- 
fused to act as such, and was therefore consulted only as a friend.” 

Where the matter communicated was not in its nature private and could not 
be considered as a confidential disclosure ; as, where the defendant gave instruc- 
tion to his attorney what to plead.” 

When the thing had no reference to the professional employment, though 
disclosed while the relation of attorney and client subsisted.® | 

When the attorney becomes an attesting witness, and thereby assumes another 


82 Andrews v. Solomon, 1 Pet. C. C. 356; Jackson v. French, 8 Wend. N. Y. 337; Parker 
v. Carter, 4 Munf. Va. 273; Parkins v. Hawkshaw, 2 Stark. 239. See a well written article 
a a Am. Jur. 304, where the author combats with much force this received doctrine of 
the law. 

83 Greenough v. Gaskell, 1 Mylne & K. Ch. 102. 

“ Sibley v. Waffle, 16 N. Y. 180; Landsberger v. Gorham, 5 Cal. 450. 

® Hoy v. Morris, 13 Gray, Mass. 519; Goddard v. Gardner, 28 Conn. 172. 

% Sample v. Frost, 10 Iowa, 266. 

Pea 1v. Fell, 2 Curt. C. C. 667; Allen v. Harrison, 30 Vt. 219; Sargent v. Hampden, 
e. 581. 

® Barnes v. Harris, 7 Cush. Mass. 576. 

Daniel v. Daniel, 89 Penn. St. 191. ° 

© Cuts v. Pickering, 1 Ventr. 197; Vaillant v. Dodemead, 2 Atk. Ch. 524; Cobden v. 
Kendrick, 4 Term, 431; Jackson v. McVay, 18 Johns. N. Y. 330; Yordan v. Hess, 13 
Johns. N. Y. 494. 

! Wilson v. Rastall, 4 Term, 753; Hoffman v. Smith, 1 Caines, N. Y. 157. 

2 Cormier v. Richard, 7 Mart. La. N. s. 179. 

2 Du Barre, etc. Peake, 97; Riggs v. Denniston, 3 Johns. Cas. N. Y. 198. 
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character for the occasion, then he is bound to give testimony as any other sub- 
scribing witness.” 

3178. Confessors. Asa general rule, communications by a person accused 
of crime for the purpose of unburdening his conscience, made to a confessor, 
are not protected and must be disclosed.” 

3179. Medical persons. By the common law those persons who have acquired 
knowledge of facts in families in consequence of their being employed in their 
profession are not protected from testifying, but in some states this protection 
is extended to them.” 

3180. Jurors. Grand jurors cannot be examined in usual cases as to what 
they have learned in that capacity. This privilege does not extend beyond the 
votes given by them in any case, the evidence delivered by the witnesses to 
them, and this is with a qualification mentioned below, and the communica- 
tions of the jurors with each other.” But they may be required to state 
whether a particular person testified before the grand jury. The duration of 
the secrecy appears not to be definitely settled, but this injunction is to remain | 
as long as the circumstances of each case and the public good require. Ina 
case, for example, where a witness swears to a fact in open court, on the trial, 
directly in opposition to what he swore before the a jury, there can be no 
doubt that the injunction of secrecy, as far as regards this evidence, would be 
at an end, and the grand juror might be sworn and examined as to what the 
witness testified in the grand jury room, in order that the witness might be pros- 
ecuted for perjury.” 

Traverse jurors are excluded on the same ground of public policy, when 
offered to prove misbehavior in the jury in regard to the verdict.’ ' 

318L Slaves. It is said that a slave could not be a witness at common law, 
because of the unbounded influence his master had over him." By statutory 
provisions in all our southern states slaves were excluded ; in some, all Indians, 
and even free negroes were incompetent whenever the rights of a white man 
are involved. 


* Mackensie v. Yeo. 2 Curt. Eccl. 866. .- 

*® In New York, Missouri, Wisconsin, Michigan, and Iowa, such communications are 

rotected by statute. .N. Y. 2 Rev. St. 406, 272; Mo. Rev. St. 1845, ch. 186, 8 19; Wisc. 

v. St. 1849, ch. 98, 375; Mich. Rev. St. 1846, ch. 102, 3 85; Iowa, code 1851, art. 2393. 

% Duchess of Kingston’s Case, 11 Hargr. St. Tr. 243; 20 How. St. Tr. 613; 3 Carr. & P. 
518; Rex v. Gibbons, 1 Carr. & P. 97. By statute in New York and Missouri, “ no person 
duly authorized to practice physic or surgery shall be allowed to disclose any information 
which he may have acquired in attending any patient in a professional character, and 
which information was necessary to enable him to prescribe for such patient as a physician, 
or to do any act for him as a surgeon.” This statute being passed for the benefit of the 
potent he may waive its advantages. Johnson v. Johnson, 14 Wend. N. Y. 637. See 

ewit v. Prime, 21 Wend. N. Y. 79, as to the extent of the protection. The French Code 
Pénal, art. 378, punishes medical persons who reveal secrets confided to them as such, ex- 
cept in cases where the law requires them to denounce criminals. Similar statutes have 
been enacted in Wisconsin, Michigan, and Iowa. ' | 

* Sykes v. Dunbar, 2 Selwyn, Nisi P. 815; Huidekoper v. Cotton, 3 Watts, Penn. 56. 

*® Freeman v. Arkell, 1 Carr. & P. 135, 137, n. (ce). 

* 2 Russell, Cr. 616; Low’s Case, 4 Me. 439. But see contra Imlay v. Rogers, 2 Halst. 
N. J. 347; 1 Carr. & K. 519. See beyond, 3219. 

100 Vaise v. Dalaval, 1 Term, 11; Little v. Larrabee, 2 Me. 37, 41, note, and the cases there 
cited. This rule is limited to the exclusion of evidence tending to show misbehavior on 
the part of the jurymen. Boston R. R. v. Dana, 1 Gray, Mass. 83. The court. may in its 
discretion require them to testify as to other facts which may impeach the verdict. Thus 
the foreman has been called to testify to words spoken to him by an outsider calculated to 
influence his verdict. Nichols v. Shaw, Mass. Sup. Ct. Boston Advertiser, March 2, 1869. 
But this is rarely exercised, and then with great caution. Dorr v. Fenn, 12 Pick. Mass. 


525. 
101 4 Dall. 145, n. (1). But see 1 Hargr. St. Tr. 118; Macnally, Ev. 156. 
102 See 1 M’Cord, So. C. 43; 7 T. B. Monr. Ky. 91; 5 Litt. Ky.171; 3 Harr. & J. Md. 97. 
251 


/ 


3182-3184 WITNESSES. 


3182. A party to a negotiable instrument, it has been held, is not allowed to 
ive evidence to invalidate it so as to show it to have been originally void ; 
cannes no one who alleges his own turpitude ought to be heard: Nemo alle- 
gans suan turpitudinem, est audiendus. But this rule has been doubted, and 
the decisions in the several states of the Union are not uniform. 

3183. The next class of persons incompetent to testify consists of those who, 
having no religious sentiment, cannot be bound by an oath, which we will 
presently see is an appeal to God, as the judge of the actions of men, and 
which necessarily presupposes his existence and power to reward him who 
avers the truth, or punish the hypocrite who, under the pretence of telling the 
truth, states a A ischaod, 

3184. An oath isa declaration or promise made according to law before a 
competent authority, to tell the truth; or it is the act of one who, when law- 
fully required to tell the truth, takes God to witness that what he says is true. 
It is a religious act by which the party promises to man, and invokes God, not 


1 This maxim does not invariably hold out to be true. A witness is competent to tes- 
tify that his former oath was corruptly false. Rex v. Teal, 11 East, 309; Rands v. Thomas, 
5 Maule & S. 244. 

1% Professor Greenleaf, in his unrivalled treatise on the Law of Evidence, has collected 
most of the cases in a note to 3 385, in these words: “The rule, that the indorser of a 
negotiable security, negotiated before it was due, is not admissible as a witness to prove it 
originally void when in the hands of an innocent indorsee, is sustained by the Supreme 
Court of the United States, in The Bank of the United States r. Dunn, 6 Pet. 51, 57, ex- 

lained and confirmed in The Bank of the Metropolis v. Jones, 8 Pct. 12, and in the 
nited States v. Leffler, 11 Pet. 86, 94, 95; Scott v. Lloyd, 12 Pet. 149; Taylor v. Luther, 
2 Sumn. C. C. 235, per Story, J. It is also adopted in Massachusetts, Churchill v. Suter, 4 
Mass. 156; Fox v. Whitney, 16 Mass. 118; Packard v. Richardson, 17 Mass. 122. See also 
the late case of Thayer v. Crossman, 1 Metec. Mass. 416, in which the decisions are reviewed 
and the rule clearly stated and vindicated by Shaw, C. J. And in New Hampshire, Bryant 
v. Ritterbush, 2 N. H. 212; Haddock v. Wilmarth, 5 N. H. 187. And in Maine, Deering 
v. Sawtell, 4 Me. 191; Chandler v. Morton, 5 Me. 374. And in Pennsylvania, O’Brien v. 
Davis, 6 Watts, Penn. 498; Harrisburg Bank v. Foster, 8 Watts, Penn. 304, 309. In 
Louisiana, the rule was stated and conceded by Porter, J., in Shamburg v. Commagere, 10 
Mart. La. 18; and was again stated, but an opinion withheld, by Martin, J., in Cox v. 
Williams, 5 Mart. N. 8. La. 139. In Vermont, the case of Jordaine v. Lashbrooke was 
followed in Nicols v. Holgate, 2 Aik. Vt. 138; but the decision is said to have been subse- 
uently disapproved by all the judges, in Chandler v. Mason, 2 Vt. 198, and the rule in 
alton v. Shelley approved. In Ohio, the indorser was admitted to prove facts subsequent 
to the indorsement, the court expressing no opinion upon the general rule, though it was 
relied upon by the opposing counsel. Stone v. Vance, 6 Ohio, 246. In Mississippi, the 
witness was admitted for the same purpose, and the rule in Walton v. Shelley was approved. 
Drake v. Henly, 1 Miss. 541. In Illinois, the indorser has been admitted, where, in taking 
the note, he acted as the agent of the indorsce, to whom he immediately transferred it, 
without any notice of the rule. Webster». Vickers, 3 Ill. 295. But the rule of exclusion 
has been rejected, and the general doctrine of Jordaine v. Lashbrooke followed in New 
York. Stafford v. Rice, 5 Cow. N. Y. 23; Bank of Utica v. Hillard, Ib. 153; Williams v. 
Walbridge, 3 Wend. N. Y. 415. And in Virginia, Taylor v. Beck, 3 Rand. Va. 316. And 
in Connecticut, Townsend v. Bush, 1 Conn. 260. And in South Carolina, Knight v. Pack- 
ard, 3 M’Cord, So. C. 71. And in Tennessee, Stump v. Napier, 2 Yerg. Tenn. 85. In 
Maryland, it was rejected by three judges against two, in Ringgold v. Tyson, 3 Harr. & J. 
Md.172. It was also rejected in New Jersey, in Freeman v. Brittin, 2 Harrison, 192. And 
in North Carolina, Guy v. Hall, 3 Murph. No. C. 151. And in Georgia, Slack v. Moss, 
Dudl. Ga. 161. And in Alabama, Todd v. Stafford, 2 Ala. 199; Griffing v. Harris, 18 Ala. 
226. In Kentucky, in the case of Gorham v. Carrol, 3 Litt. Ky. 221, where the indorser 
was admitted as a witness, it is to be observed that the note was indorsed without recourse 
to him, and thereby marked with suspicion; and that the general rule was not considered. 
See further, 2 Starkie, Evid. 179, note (A); 1 Phillipps, & Am. Evid. p- 44: Cowen’s note 
78, and Suppt.; Bayley, Bills, p. 586, note (b). (Phillips and Sewall’s ed.) But each of 
these decisions against the rule in Walton v. Shelley was made long before that rule was 
recognized and adopted by the Supreme Court of the United States, except that in New 
Jersey, in which, however, the fact that the point had been settled in the highest national 
tribunal does not’appear to have been adverted to.” 
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only to witness the truth and sincerity of his promise, but also to avenge his 
imposture or violated faith, or in other words to punish him for his perjury, if 
he shall be guilty of it. In an oath two things may be observed: an invo- 
cation, by which we take as witness the God of truth who knows all things; 
and the imprecation, by which we ask him, as just and almighty, to avenge our 
perjury." This imprecation is either express or implied: “as you shall an- 
swer to God at the great day,” is in the express form; while it is implied in 
the usual formula, “so help you God.” 

The oath is the means adopted by the most civilized nations to ensure the 
engagement of the witness that he will tell the truth, and to confirm his testi- 
mony. It is an institutien established as a precaution against the inconstancy 
or unfaithfulness of men, and to add, by the fear of divine punishment, to the 
other assurances which he from whom it is required cannot give, or which it 
would be unjust to ask of him. 

The binding authority of an oath can exist only when the witness believes 
sincerely in a Supreme Being who is “the rewarder of truth and avenger of 
falsehood.” '® As to the degree of religious faith required, it is now settled 
that when the witness believes in a God who will reward or punish even in 
this world, he is competent." A want of this belief renders him incompe- 
tent. 

Every man is presumed to believe in God, and he who opposes a witness on 
the ground of his unbelief is bound to prove it. No man can be questioned as 
to his belief, and if he chooses not to disclose it, it cannot be inquired into; but 
when he divulges it, the fact that he has done so may be proved like any other 
fact. A witness’ belief may, therefore, be proved by showing his previous 
declarations and avowed opinions; and when he has avowed himself to be an 
infidel,"° he may show a reform of his conduct and change of his opinions 
since the declarations proved; when the declaration has been made for a 
considerable space of time, slight proof will suffice to show a change of 
opinion." 


1% 1 Starkie, Ev. 80; 1 Phillipps, Ev. 21; 1 Greenleaf, Ev. 3 368; 10 Toullier, n. 348; 
Puffendorf, book 4, c. 2, s. 4; Grotius, book 2, c. 3, s. 1; Rutherford, Inst. book 1, c. 14, s. 
1; Merlin, Répert. Convention ; Dalloz, Dict. Serment ; Dur. Dr. Tr. n. 592, 598. 

10% Omichund v. Baker, 1 Atk. Ch. 48; Bentham, 1 Rat. of Jud. Ev. 366, has, in very 
forcible language, combatted the propriety of this part of an oath. He says, “The suppo- 
sition of its efficacy is absurd in principle. It ascribes to man a power over his Maker; it 
places the Almighty in the station of a sheriff’s officer; it places him under the command 
of every justice of the peace. It supposes him to stand engaged, no matter how, but ab- 
solutely engaged, to inflict on every individual by whom the ceremony, after having been 
performed, has been profaned, a punishment, no matter what, which, but for the ceremony 
and the profanation, he would not have inflicted.” He condemns, as impious, the exercise 
or use of this power. He further says, p. 371, note, “ The power which leaves Omnipotence 
no alternative is a power which any and every individualin the state, who is rash enough 
and foolish enough, may exercise at any time, and any number of times, at pleasure, on so 
simple a condition as that of getting a justice of the peace to join in the performance of 
the instantaneous ceremony.” 

101 The form of the several kinds of oaths will be found in another place. 

18 Qmichund v. Baker, 1 Atk. Ch. 48. 

1 Omichund v. Baker, Willes, 545; 1 Atk. Ch. 21; Wakefield v. Ross, 5 Mas. C.C. 18; 
4 Phillipps, Ev. by Cowen & Hill, p. 1503. 

no As to who is to be considered an infidel, see Bouvier, Law Dict. Infidel. 

u Jackson ex dem. Tuttle v. Gridley, 18 Johns. N. Y. 103; Wakefield v. Ross, 5 Mas. 
C. C. 16; Norton v. Ladd, 4 N. H. 444; Easterday v. Kilburn, 1 Wright, Ohio, 845; Att- 
wood v. Wilton, 7 Conn. 66; Curtis v. Strong, 4 Dav, Conn. 51. In many of the states no 
religious belief is now necessary to render a witness competent; the fact that he is an 
atheist goes only to his credibility. This is the case in Massachusetts, Michigan, Maine, 
Wisconsin, Missouri, and California. People v. Jenness, 5 Mich. 305; Fuller v. Fuller, 17 
Cal. 605. And with some limitations in New Hampshire, Connecticut, and New York. 
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3185. The fifth class of those who are incompetent as witnesses consists of 
infamous persons. By infamy is understood the state which is produced by the 
conviction of crime, and the loss of honor, which renders the infamous person 
incompetent as a witness. Infamy will be considered in regard to the crimes 
or punishments which incapacitate a witness; the proof of the guilt; the re- 
moval of the infamy ; and its effect. 

3186. When a man is convicted of an offence which is inconsistent with the 
common a of honesty and humanity, the law considers his oath as of 
no weight, and excludes his testimony, as of too doubtful and suspicious a 
nature to be admitted into a court of justice, to deprive another of life, liberty, 
or property.” The crimes which render a person incompetent, when he has been 
lawfully convicted of them, are treason, felony, and all offences founded in 
fraud, which come within the notion of the crimen falsi of the Roman law," 
as perjury and subornation of perjury ;' suppression of testimony by bribery, 


or conspiracy to procure the absence of a witness ;"5 conspiracy to accuse one 
of a crime, or to defraud him of his property ; forgery ;"° barratry ;'" piracy ;' 


swindling and cheating." It is the crime and not the punishment which 
renders the offender unworthy of credit.” 

3187. Every man is presumed innocent until he is proved guilty. In order 
to incapacitate the witness he must have been legally found guilty before a court 
of competent jurisdiction, and a judgment. must have been pronounced against 
him; the finding of a jury is insufficient, because it may be arrested or set 
aside. The judgment, and that only, can be received as the legal and conclu- 
sive uty of the party’s guilt for the purpose of rendering him incompetent 
to testify. 

According to the foreign jurists, the judgement of an infamous crime, passed 
by a foreign tribunal, is sufficient to disqualify a witness, because, as they main- 
tain, the state or condition of a person in the place of his domicil accompanies 
him every where.’” But it has been held that a conviction and sentence for a 


12 Gilbert, Ev. by Lofft, 256; Buller, Nisi P. 291; 1 Phillipps, Ev. 23. 

u Leach, 496. The extent of the crimen fali is nowhere faid down with precision in 
the common law. It includes all the otłences mentioned in the text, and perhaps more. 
1 Dods. Adm. 191. In the Roman law, from which the term has been borrowed, it included 
every species of fraud and deceit. Code, 9, 22; Dig. 48, 10; Heinneccius, Pand. pars vii. 
#3 214-218; Merlin, Répert. Faur. Toullier savs, “ Le faux, disent les criminalistes, s'entend 
de trois manières: dans le sens le plus étendu, C’est Paltération de la vérité, avec ou sans 
mauvaise intention; il est à peu près synonyme de mesnonge ; dans un sens moins étendu, 
Cest laltération de la vérité, accompagnée de dol, mutatio veritatis cum dolo facta; enfin, 
dans le sens étroit, ou plutôt légal du mot, quand il s’agit de savoir si le faux est un crime, 
le faux est l’altération frauduleuse de la vérité, dans les cas determinés, et punis par la loi.” 
Tom. 9, n. 188. The common law has not used the term in this extensive sense when ap- 
plying it to the qualification of witnesses, because convictions for many offences belonging 
to the crimen falsi of the Roman law have not this effect. Greenleaf, Ev. 3 373. 

14 Coke, Litt. 6, b. 

ns Bushell v. Barrett, Ry. & M. 434; Clancey’s Case, Fort. 208. 

ue Rex v. Davis, 5 Mod. 74. 17 Rex v. Ford, 2 Salk. 690. 

ns 2 Rolle, Abr. 886. n9 Fort. 209. 

12 1 Phillipps, Ev. 25. But if the statute declares a crime infamous, this will render the 
criminal incompetent to testify. Phillips & A. Ev. 18; 1 Phillipps, Ev. 18; 1 Gilbert, Ev. 
by Lofft, 256. Among the crimes which have been held not to render a man infamous are 
petty larceny, Shay v. People, 22 N. Y. 317; adultery, Little v. Gibson, 39 N. H. 505; con- 
spiracy to defraud creditors, Bickel v. Fasig, 33 Penn. St. 463; prostitution, Smithwick v. 
Evans, 24 Ga. 461; State v. Randolph, 24 Conn. 363. 

a Rex v. Castel Carcinion, 8 East, 77; The People v. Whipple, 9 Cow. N. Y. 707; Daw- 
ley v. State, 4 Ind. 128. In Delaware, a person convicted of felony is incompetent before 
judgment. State v. Anderson, 5 Harr. Del. 493. 

12 Story, Confl. Laws, 3 620, and the authorities there cited; Felix, Traité de Droit In- 
tern. privé, ĝ 31; Merlin, Répert. Loz, 3 6, n. 6. 
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felony in one of the United States did not render the convict. incompetent as a 
hla in the courts of another state, though it might be shown to discredit 
im. 

3188. The removal of the disability may be effected in two ways: first, by 
pardon, and, second, by a reversal of the judgment of conviction. 

The effect of the pardon is to restore the witness to competency, when the 
disability is a consequence of the judgment, according to the principles of the 
common law; but when the disability is annexed by the express words of a 
statute, a pardon will not have this curative effect.‘ The pardon must be 
proved by producing the charter under the great seal. 

The party convicted will, of course, be restored to competency by the reversal 
of the judgment, and when the record of the conviction has been produced, the 
reversal must be shown by the production of the record of reversal. 

3189. The disability thus created is different as it operates upon the witness 
or upon third persons. 

Its effect upon the witness is not such as to deprive him of making an affida- 
vit necessary for his exculpation or defence, for the law will not leave him en- 
tirely remediless; but he cannot be heard as a complainant.’* 

In regard to third persons, his -testimony is universally excluded ; and if he 
had attested any instrument previous to his conviction, his hand writing must 
be proved as if he were dead.’ 

190. As a general rule, one witness is sufficient to establish a fact, but to 
this there are exceptions both in civil and criminal cases. 

In cases of treason, though the crime was considered as sufficiently proved 
by one witness, yet, owing perhaps to the duty of allegiance which is due by 
every one to the government, which was considered as equal to the testimony 
of one witness, and probably to protect the accused from being too lightly con- 
victed in times of excitement by the testimony of one witness, two witnesses 
became necessary by the provision of a statute the principles of which have 
been incorporated in the constitution of the United States in these words: “No 
person shall be convicted of treason unless on the testimony of two witnesses to 
the same overt act, or on confession in open court.” '? 

In order to prove the crime of perjury formerly two witnesses were requisite, 
because otherwise there would be oath against oath, that of the prisoner on the 
one side and of the witness on the other. In modern times this rule has been 
relaxed, but still there must be evidence besides the oath of the prosecutor or 
his witness to balance the weight of that of the prisoner and the presumption 
of his innocence; this may be shown by circumstances, which, if they are not 
tantamount to another witness, have the effect of destroying the oath of the pris- 
oner so as to let the testimony of the witness who has been examined against 
him have its full weight without any contradiction.™ 

Upon the same principle that two witnesses, or one witness and sufficient cir- 
cumstances to destroy the oath of the prisoner, are required in cases of perjury, 
two witnesses, or circumstances requisite to balance the oath of a respondent, are 


13 Commonwealth v. Green, 17 Mass. 515; The State v. Candler, 3 Hawks, No. C. 393. 
But see State v. Ridgley, 2 Harr. & M’H. Md. 120; Cole’s lessee v. Cole, 1 Harr. & J. Md. 
572; Kirschner v. State, 9 Wisc. 140. 

14 2 Hargr. Jur. Arg. 221, et seg.; 2 Russell, Cr. 595, 11 Am. Jur. 360; Foreman v. 
Baldwin, 24 Ill. 298. 

1% Rex v. Gardiner, 2 Burr. 1117; Walker v. Kearney, 2 Strange, 1148; 2 Salk. 461. 

1% Jones v. Mason, 2 Strange, 833. 

175 & 6 Ed. VI, c. 11, more distinctly enacted by stat. 7 W. III, c. 3, s. 2. 

18 U, S. Const. art. 3, 2 3. 

12 Woodbeck v. Killer, 6 Cow. N. Y. 118; Champney’s Case, 2 Lew. Cr. Cas. 258. 
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required to disprove an answer in chancery when the answer is positively, 
clearly, and precisely responsive to any matter stated in the bill. By calling on 
the defendant to answer an allegation which he makes, the plaintiff admits the 
answer to be evidence, and before he can be entitled to a decree he must remove 
the effect of such answer and prove the fact. by another witness.” 

When a usage of trade is to be proved, one witness will rarely be sufficient. A 
usage must be shown to be notorious, and consequently within the knowledge 
of many who might he called to testify. The testimony of one witness as to 
the e contradicted by another would certainly fail to prove a well-known 
aoi onol it might prove the practice of this particular witness. In this 
case, as a witness can only testify to what he knows, the jury are authorized to 
find against the usage. 


1% Gresley, Ev. 4; 1 Greenleaf, Ev. 3 260. 
181 Wood v. Hickok, 2 Wend. N. Y. 501 : Parrott v. Thacher, 9 Pick. Mass. 426. 
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EFFECT OF EVIDENCE, AND THE MANNER OF GIVING IT. 
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3193. Foreign laws. 
3194. Parul evidence. 
3195-3231. The manner of giving evidence. 
3198-3201. The form of the oath and affirmation. 
3202. Objections to witnesses. 
3203. The restoration of capacity of witnesses. 
3205-3220. The rules of direct examination. 
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3209. When papers may be read to refresh his memory. 
3211. He need not state the exact words of a conversation. 
3212. When the witness may state his opinion.— Experts. 
3213. What things he need not answer. 
3217. What things cannot be disclosed. 
3221. The cross-examination. 
3222. Calling witnesses and giving evidence. 
3225. The opening for the defendant. 
3226. The examination of defendant’s witnesses. 
3227. Rebutting evidence. 
3228. Impeaching witnesses. 


319L In the examination of the effect of evidence it will be necessary to in- 
quire into the effect of foreign judgment, foreign laws, and parol evidence. 

3192. In treating of foreign judgments a distinction is to be made between 
judgments in rem and judgments in personam. A foreign judgment is not 
conclusive in bar of a suit, but may be conclusive as evidence. Whether it is 
in rem or în personam, it is necessary to establish in the first instance that the 
court pronouncing the judgment had lawful jurisdiction in the premises." 
Judgments in rem in regard to land and other immovable property pronounced 
by the courts of the country in which the land is situated are conclusive as to 
ail matters of title upon all persons. The same principle applies to other judg- 
ments in rem where the court had jurisdiction by possession of the subject 
matter, as cases in admiralty, whether of prize, forfeiture, salvage, or other sim- 
ilar cases.? But it will not have this effect if it appears that the judgment has 
been obtained by fraud or without proper notice to the parties interested in the 


1 There is no presumption of jurisdiction in favor of foreign judgments, Coit v. Haven, 
80 Conn. 190; but this rule is variously modified when considering the judgment of the 
courts of one of the United States. It is held that a record of a judgment properly au- 
thenticated according to the law of congress (before, 3119) is prim4 facie evidence of juris- 
diction, where the parties resided in the state where the judgment was rendered. Buffum 
v. Stimpson, 5 All. Mass. 591; Sim v. Frank, 25 Il. 125. 

3 Rose v. Himel, 4 Cranch, 241; Gelston v. Hoyt, 3 Wheat. 246. 
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subject... Similar rules are applied to judgments against property of foreigners 
in the hands of residents by the process of foreign attachment, garnishment, or 
trustee process. If in these cases the court has jurisdiction over the person 
and property, the judgment is conclusive upon both; but if it has jurisdiction 
only over the property, it will be conclusive as to the title, but not on the 
party.‘ Marriages, and judgments confirming and annulling marriages, are 
conclusive, if they do not conflict with any provisions of the laws of the coun- 
try where they are used in evidence. 

As regards foreign judgments in personam, all the cases agree that they are 
prima facie evidence of the facts decided. Some cases hold them to be conclu- 
sive evidence, but the weight of opinion is that they may be impeached and 
rebutted. How far they may be impeached is an open question. Fraud, want 
of jurisdiction, and want of notice to the parties may be shown without 
doubt. 


3193. The effect of foreign laws, when proved, is properly referable to the | 


court; the object of proof of foreign laws is to enable the court to instruct the 
jury what is, in point of law, the result of foreign laws to be eta to mat- 
ters in controversy before them. The court is, therefore, to decide what is 
the proper evidence of the laws of a foreign country; and when the evidence 
is given as to those laws, the court is to Taine of their application to the matter 
in issue. 

3194, The effect of parol evidence is left wholly to the consideration of the 
jury in cases of jury trial, and of the court in other cases. When treating of 
the character of the witnesses’ we were necessarily led to the consideration of 
the facts and circumstances which were calculated to give effect to their testi- 
mony, or to detract from it. 

3195. Having discussed the nature, the object, the instruments, and the effect 
of the evidence, which are the subject of the first branch of our inquiries re- 
specting evidence, we will next consider the manner of giving evidence in court 
in the course of a trial before a jury, and thus carry on the proceedings in the 
cause until we shall have ave at the end. 

3196. The party entitled to begin, (which, to prevent confusion, we will here 
suppose to be the plaintiff,) after having opened his case to the jury in the 
manner already pointed out, is now to proceed to give his evidence, which is 
called evidence in chief. This evidence should strictly follow and support the 
allegations and opening of the plaintiff, and it must be confined to such matters 
as the pleadings and opening warrant, for sometimes a departure from this rule 
will be highly inconvenient, if not fatal. Suppose, for example, that two as- 
saults have been committed, one in January and the other in February, and the 
counsel opens as to one assault only, and he proves his cause of action to have 
been an assault in January, he cannot abandon that and afterward prove another 
committed in February, unless the pleadings and openings extend to both ;° be- 
cause, after proving even in part one cause of action, the plaintiff cannot 

abandon it and proceed to prove another. 


3 Bradstreet v. Neptune Ins. Co., 3 Sumn. C. C. 600. “If a seizure is made, and con- 
demnation passed without allegation of any specific cause and without any public notice, 
the sentence is not so much a judicial sentence as an arbitrary sovereign edict. It has 
none of the elements of a judicial proceeding, and deserves not the respect of any foreign 
nation.” By Story, J. 

t Gunn v. Howell, 35 Ala. N. s. 144. 

5 Duvall v. Fearson, 18 Md. 502; Jones v. Jamison, 15 La. Ann. 35; Milne v. Van Bus- 
kirk, 9 Iowa, 558. 

¢ Story, Confl. Laws, 3 638. 

1 Before, 3158. 

8 Stante v. Pricket, 1 Campb. 473. seh 
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3197. In laying the evidence before the jury it is usual to adduce, first, 
formal proofs; second, documentary evidence; third, examination of witnesses 
under interrogatories; and, fourth, the parol evidence of living witnesses. But 
it is not possible to lay down any positive rule on the subject, as this course 
must vary according to circumstances. The order of proof is entirely within 
the wise discretion of the counsel.’ It is a rule that when a witness has once 
left the box the party cannot recall him to any point he may have omitted, un- 
less by leave of the judge, which is seldom refused. 

i 3198. When the plaintiff calls a witness, before he can examine him he must 
be sworn or affirmed. This is done by the clerk of the court, or by some officer 
lawfully authorized for the purpose. The form of the oath is various, to suit 
the religious opinions of the several witnesses and bind their consciences. 

3199. The most usual form of an oath is that upon the Gospel.” In this 
case the witness lays his right hand upon the Gospel, and the clerk then asks, 
or repeats, “ You do swear that the evidence you shall give in this case, 
wherein Peter is plaintiff and Paul defendant, shall be the truth, the whole 
truth, and nothing but the truth, so help you God,” and the witness then gives 
his assent and kisses the book. a of this oath is made by the 
witness taking hold of the book, after being required by the officer so to do, and 
ends with the words “so help you God.” The form of this oath may be traced 
to the Roman law," and the kissing of the book is said to be an imitation of 


® The order is sometimes material, as some of the evidence may be admissible only after 
other preliminary proof. But the court may allow evidence to be put in de bene esse, that 
is, on condition that it shall be shown to be material and connected with the case by 
evidence to be afterward adduced. This is entirely in the discretion of the court. Liver- 
SE Wharf v. Prescott, 4 All. Mass. 22; see Goings v. Chapman, 18 Ind. 194; Lynd v. 

icket, 7 Minn. 184; Rutledge v. Evans, 11 Iowa, 287; United States v. Flowery, 1 
Sprague, Dist. Ct. 109; Tilton v. Tilton, 41 N. H. 479. 

10 To trace the history of oaths would be instructive, and show the inefficiency of any 
system which has been adopted to keep men from betraying the truth. It is said that Dis- 
cord invented oaths. In the investigation of facts, it was found that some persons who 
related what they said they knew had made false statements; to prevent a recurrence of 
this inconvenience, it was thought that men should make a promise to tell the truth; to 
make this more binding on their consciences, they were required to make such declaration 
in the presence of what they thought most dear; this was called an oath. The Persians 
who were followed by the Greeks and Romans, swore by the sun; the Scythians by air an 
their scimitars; the Greeks and Romans also swore by their gods, especially Fides and 
Fidius,; aa Mt swore by their Genii; their women, by Juno; their laborers, by Ceres; 
Vestals, by Vesta, etc. In the Middle Age, oaths were taken upon the missal and the 
cross, with the hands placed upon the altar; upon the book and cross, at the door of the 
church; upon the ring or knocker of the church; coram altare, i. e. with one hand upon 
the altar, the other prepared for the oath; with the head inclined upon the altar, and this 
oath was considered as of great sanctity; the Gospels were touched upon the altar, and 
touched by the hand. Jnapectis Sacrosanctis, i. e. in their sight, not touched like bishops 
and priests, who were not allowed to swear, super sacra. Sub testamento Dei, the Gospel 
being placed upon their heads. Upon the relics and tombs of the saints, which oath they 
sometimes required upon many relics which they touched. In the place called Sanctum 
the cross being placed upon the head, a formula common to religious persons if accuse 
of any crimes. The above oaths were called Juramenta Corporalia, because the Gospel, 
cross, or relics being touched, they were made with the hand elevated or extended, that 
they might be distinguished from oaths which were made by an instrument, that is, by 
writing, for such oaths had equal validity. Many oaths were borrowed from the heathens, 
as oaths upon the head of a beast, or idols; upon arms, the usual oath of Northern nations; 
upon bracelets; upon the arms, the hair, or the eyes of a mistress; by. confirmation or 
joining hands; by laying hold of the hem of a garment; upon the sepulchre of a debtor. 

ews swore by holding a chain fastened to the door of their synagogue. Matthew Paris 
says, that priests took oaths with their hand upon the bosom, and laymen by touching the 

i rea See Puffendorff, lib. 4, c. 2; Fosbroke, Encycl. of Antiquities, verbo Oaths, 
vol, i. 432. 

n Nov. 8, c. 3; Nov. 74, c. 5; Nov. 124, c. 1. 
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the riests kissing the ritual, as a sign of reverence, before reading it to the 
e.! 

Pe 3200. Another form is by the witness holding up his right hand while the 

officer repeats to him, “ You do swear by Almighty God, the Searcher of hearts, 

that,” etc., and adds, “and this as you shall answer to God at the great day,” 

to which the witness assents. 

In New England, the oath is usually administered by holding up the right 
hand without using the Bible. 

3201 In another form of attestation, commonly called an affirmation, the 
officer repeats, “ You do solemnly, sincerely, and truly declare and affirm, that,” 
etc., to this the witness assents. In the United States, generally, all witnesses 
who declare themselves conscientiously scrupulous against taking an oath are 
permitted to make a solemn affirmation, and this in all cases, as well criminal 
as civil. 

3202, When an objection to a witness is believed to exist, as where he is sup- 
posed to have an interest in the matter in issue, it is usual to make it known to 
the court before he is sworn generally in the cause, which is termed being sworn 
in chief, and cause him to be sworn specially to make true answers, or on his 
voir dire. Formerly the rule was that the objection must be made before the 
witness was sworn in chief, but now it may be made at any time during the 
trial.“ In a case of this kind, where the witness is supposed to be interested, 
the party objecting to him may pursue one of two courses: first, examine him 
on his voir dire as to his interest; or, secondly, prove such interest by another 
witness. | 

Voir dire is a phrase in old French which signifies to speak truly; when a 
witness is examined on his voir dire, he is sworn or er in a particular way 
in this formula: “ You do swear (or solemnly, sincerely, and truly declare and 
affirm) that you will true answers make touching the matter now before the 
court.” The party objecting, having asked that the witness should be sworn 
on his voir dire, has made him his witness for that purpose, and he is bound by 
the answers of the witness. He has a right to begin the examination, and the 
other side may cross-examine him. When the answers of the witness disclose 
an interest, he is rejected, however insignificant such interest may be; other- 
wise, he is then sworn in chief, if he has not already been so. 

But the objecting party may not be willing to trust the witness on his exam- 


12 Rees, Cycl. Oath. In a book, entitled “The Oath a Divine Ordinance,” by D. X. 
Junkin, A. M., of New Jersey, is given the following account of the custom of kissing the 
book when the witness is sworn. He says: “It is, perhaps, not possible to determine 
when the custom of kissing the book was first introduced. In Polydore Virgil’s work, ‘De 
rerum inventoribus,’ lib. 4, c. 12, he says—as we translate him—‘ Amongst us (Christians) 
the apostles would swear—‘‘God is my witness”—but far the most usual mode of takin 
a solemn oath is by the Gospel, ( per Erangelium,) which the Emperor Justinian instituted, 
(as is made certain by his boek entitled “Concerning the Most Holy Bishops.”) After- 
ward it came into use as at present, that he who swears the most solemn oath before the 
magistrates, shall either touch with his hand, or shall kiss the book of the Gospels, saying, 
“So help me God and these holy Gospels”—because even as the Gospels, the fountain of 
our religion, ought on no account to be violated, so a solemn oath should on no condition 
be broken.” It would seem that when this author wrote, in 1499, it was not customary to 
touch the Gospel with the right hand, and also to kiss it—aut dextra manu tangat, aut 
osculetur—either to touch or to kiss it. The ceremony had been in use long before 1499— 
Ai a venit. See Oughton, Ordo Juridicorum, tit. lxxx.; Consett, Courts, Part 3, sec. 

, 33. 

13 If the adverse party knows the incompetency of a witness, he must object before his 
examination, and at any rate as soon as he discovers the incompetency. Any incompe- 
tency discovered during the trial, and properly objected, excludes the evidence already 
given by the witness. State v. Damery, 48 Me. 327. But the objection cannot be made 
after trial. Rees v. Livingston, 41 Penn. St. 113; Gardner v. Gooch, 48 Me. 487. 
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ination on his voir dire, and he may prove the interest either by another witness 
or by some other legal testimony.’* He has not, however, the choice of both ; 
having examined the witness on his voir dire, he cannot contradict him by other 
evidence. If the evidence offered aliunde to prove the interest has been re- 
jected as inadmissible, the party may then resort to the witness and examine 

im on his voir dire.’ If on his voir dire the witness says he does not know, 
or leaves it doubtful whether he is interested or not, his interest may be shown 
by other evidence.” 

Whether the witness shall be admitted or not is in every case determined by 
the court alone, that being its province, and the jury have nothing to do as 
to the competency of the evidence; they are merely to judge of its credibility. 
When the question of interest is to be determined upon idene aliunde, and it 
depends upon the decision of intricate questions of fact, the judge, in his dis- 
cretion, may take the opinion of the jury upon them.” 

The party objecting to the admission of evidence must state the grounds of 
objection; the degree of particularity required in stating the objection will de- 
pend on the facts of each case. It has been held that a general objection with- 
out stating the grounds may be overruled without error ;® and it is well estab- 
lished that any objections which might be obviated by changing the form of 
the question must be particularly stated.” A general objection to evidence is 
properly overruled if any part of it is competent.” 

3203. When the witness has been rejected on account of interest, he may be 
restored to his competency by a proper release. When the interest or right is 
vested in the witness himself, he may divest himself of it by a release ; chen it 
consists of a liability over to the party calling him, or to another person, it may 
be released by the person to whom he is liable.” . 

As to the time of giving the release, it must at the latest moment be during 
the trial, before the testimony is closed, or it will be too late; if, however, the 
trial is not over, the court will permit the witness to be re-examined after he is 
released, and in that case it may be sufficient to ask him if the testimony he has 
already given is true.” 


4 Pratte v. Coffman, 33 Mo. 71; Harrel v. State, 1 Head, Tenn. 125. 

1$ Diversy v. Will, 28 Ill. 216. This is said not to be fully settled by the authorities. 
Stebbins v. Sackett, 5 Conn. 258. But the question of competency is a collateral question; 
and the rule is that when a witness is asked a question on a collateral point, his answer is 
final, and cannot be contradicted; that is, it cannot be impeached by any collateral evi- 
dence. Harris v. Tippett, 2 Campb. 637; Philada. & Trenton Co. v. Stimpson, 14 Pet. 
448; Odiorne v. Winkley, 2 Gall. C. C. 58; Harris v. Wilson, 7 Wend. N. Y. 57. When 
in the course of the trial it turns out in proof that the witness has an interest, his testi- 
mony may be stricken out. Brockbank v. Anderson, 7 Mann. & G. 295. 

16 Main v. Newson, Anth. N. Y. 13. 

5 " Shannon v. Commonwealth, 8 Serg. & R. Penn. 444; Galbraith v. Galbraith, 6 Watts, 
enn. 112. 

% Phillipps & A. Ev. 2, note (1); Rich v. Eldredge, 42 N. H. 158. 

% Denny v. Northwestern University, 16 Ind. 220; Rosenheim v. America Insurance 
Co., 33 Mo. 230. 

Dunning v. Rankin, 19 Cal. 640; Clauser v. Stone, 29 Tl. 114. 

n Morrison v. Whiteside, 17 Md. 452; Myers v. People, 26 Ill. 178; State v. Wadsworth, 
80 Conn. 55; Bonner v. Home Ins. Co., 13 Wisc. 677. 

2 A release must be under seal to restore the competency of a witness. Dennett v. 
Lamson, 30 Me. 223; Governor v. Daly, 14 Ala. N. 8. 469; contra, Dunham v. Branch, 5 
Cush. Mass. 558; Boland v. Greenville R. R., 12 Rich. So. C. 368. It is immaterial that 
the release is given for the express purpose of rendering the witness competent. Robbins 
v. Butler, 24 Il. 387. 

2 Wake v. Lock, 5 Carr. & P. 454; Doty v. Wilson, 14 Johns. N. Y. 378; Tallman v. 
Dutcher, 7 Wend. N. Y. 180; National Ins. Co. v. Crane, 16 Md. 260. Buta release after 
re oe is taken will not render the deposition admissible. Kimball v. Gearhart, 12 

27. 
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The release must be given by a person having the right, or by one duly au- 
thorized in his behalf. When a person is authorized by another to act for him 
in relation to certain things, he must confine himself within his power; a re- 
lease by a prochein ami, by an attorney of record, or by a guardian ad litem, is 
not sufficient for want of authority.“ When there are several joint obligees or 
joint creditors, the release of one is in general sufficient.” A release by an in- 
fant, not being absolutely void, cannot be objected to by a stranger.” It is not 
necessary that the release should be delivered to the releasee; it may be left in 
court for the use of the party,” or delivered to another person for him; he must, 
however, know that it was so delivered at the time he gives his testimony.” 

But the witness may be rendered competent by a variety of other acts, which 
amount to a discharge of the obligation. 

3204. If the witness produced be liable to another objection, that of being 
infamous, the party who makes the allegation must prove it by the production 
of the record of his conviction. And if the disability has been removed, it 
must be established by the production of the record of reversal; or if the wit- 
ness has been pardoned, by producing the pardon under the great seal. 

After hearing all the testimony for aa ae the admission of a witness, 
the judge decides that he shall or shall not be heard ; if his decision is in favor 
of the hearing, the opposite party has a right to a bill of exceptions, the nature 
of which will be fully explained hereafter ;* if against his admission, then the 
party offering him may except. But from the decision of the judge there is no 
appeal in the course of the trial; the remedy is by a motion for a new trial, or 
by suing out a writ of error. 

3205. After all the objections to a witness have been settled by the judge, 
and fhe witness is to be heard as a competent witness, he is first examined by 
the party producing him. This is called a direct examination, or an evamina- 
tion in chief, to distinguish it from the examination of the opposite party, which 
is called a cross-examination. 

It is proper here to remark that on the application of either party the judge 
may, for the purpose of promoting the ends of justice, in his discretion make 
an order that the witnesses shall be examined out of the hearing of each other.™ 

The examinations are conducted orally in open court, under the regulation 
of the judge, and in presence of the parties, their counsel, and all other persons 
who choose to attend court, unless they are witnesses and have been excluded. 
The counsel who has a right to the examination is entitled to conduct it as he 
pleases, if he does not violate the rules which have been established, and which 
will presently be discussed. In doing so he will be careful to abstain from a 
rude, overbearing manner, and pursue a dignified course toward the witness. 
Not unfrequently is a witness made an opponent by the manner in which he is 
questioned ; and his feelings being once excited, he, perhaps unintentionally, 
supports the cause of the other side. Even where a witness is perverse and 
disposed to give a wrong coloring to the facts, a firm and dignified manner on 
the part of counsel will have a better effect toward the jury, in showing them 
the prevaricating character of the witness, than an overbearing and petulant 


co v. Ferrin, 4 Vt. 523; Fraser v. Marsh, 2 Stark. 41; Murray v. House, 11 Johns. 
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mode of examination. Besides, the witness will himself be subdued by sucha 
prudent course on the part of the counsel, and become ashamed to show any 
partiality. 

Although much must necessarily be left to the discretion of the judge in the 
examination of witnesses, on account of the difficulty of making stringent rules 
which shall govern in all cases, still, some general rules have ben adopted to 
facilitate the examination, and to attain the ends of justice. 

3206. It may be safely stated, as a general rule, that no impertinent or use- 
less question should be asked, because what does not belong to the case, if no 
other harm arises from it, wastes the time of the court and confuses the jury, 
by drawing their attention to other matter than that which they are impannelled 
to try. 

3207. As a general rule, the counsel who examines a witness in chief has no 
right to ask a leading question, that is, such a question as puts into the witness’ 
mouth the answer he is expected to give. In that case the examiner is said to 
lead the witness to the answer. When the witnesses for either party are under 
examination in chief, the counsel on the other side ought carefully to watch that 
no leading question be put, and if there be even an inception of an irregular 
question, the answer to which might be A aie tae, he should instantly inter- 
rupt the counsel, because by waiting till the leading question has been stated the 
mischief may be complete, and when the question is put in another form the 
witness will answer it as it was first stated. 

The counsel cannot put a question based upon the supposition of facts not 

roved.” 
i 3208. But this rule against leading questions under an examination in chief 
is not without exceptions ; sometimes the ends of justice require that it should 
be relaxed. Among such instances are the following: 

When it evidently appears that the witness wishes to conceal the truth, and 
to favor the opposite party.” 

When, from the nature of the case, the mind of the witness cannot be direct- 
ed to the subject of inquiry without a particular specification of it; as, where 
he is called to contradict another as to the contents of a particular letter, which 
is lost, and cannot without suggestion recollect the contents, the particular pas- 
ae teed be suggested to him.™ 

hen a witness is called to contradict another, who stated that such and 
such expressions were used or such and such things were said, it is the usual 
practice to ask whether those particular expressions were used, or those things 
were said, for the witness could not probably answer, if the question were put 
to him in the general form, by merely inquiring what was said.” 

In all cases it is much in the discretion of the court whether leading ques- 
tions shall be put, and they are never forbidden when justice requires them.” 
The permitting or refusing a leading question cannot be assigned for error.” 

3209. The witness must testify only to such facts as are at the time within 
his knowledge and recollection. He cannot therefore read a paper containing a 
statement of facts as his testimony, if he then has no recollection of those facts, 
because if the paper is proper to be submitted to the jury, they ought to have 
it as evidence, and not what the witness says. But the witness has in all cases 
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a right to look at the paper to refresh and assist his memory, and may even be 
compelled to do so if the writing is present in court.“ The writing may have 
been made by himself or others; it may be an original or a copy ; if it will as- 
sist the memory of the witness, he may use it; he must, however, speak not 
from what is written in the paper, but from his recollection. 

When the writing has been made by another, has never before been seen by 
the witness, and he cannot recollect the facts independently, he is not allowed 
to use it, as it is not so much a means of refreshing his memory as of suggest- 
ing evidence.” 

3210. Professor Greenleaf has very properly classified the cases in which 
writings are permitted to be used for this purpose.” These classes are: 

When the writing is used only for the purpose of assisting the memory of 
the witness; in this case, the witness speaks of his own knowledge, and 
whether the paper is in court or not is immaterial, except that if it be not pro- 
duced, the other side may take advantage of that circumstance and press it 
upon the jury.“ 

When the witness recollects having seen the paper before, and though he 
cannot on his examination say he has an independent recollection of the facts 
mentioned in it, yet he remembered that at the time he saw it he knew the 
contents to be correct. In this case the writing must be produced in court in 
order to enable the opposite party to cross-examine, and that the witness’ mem- 
ory shall be relrehed as to every part. 

When the writing in question is not recognized by the witness, nor awakens 
in his memory any recollection of any thing contained in it, but, knowing it 
to be genuine, he is so convinced on that ground that he can positively swear 
to the fact; as, where a paper is produced attested by the witness, and he says 
he has no recollection of the attestation, but he is certain that the signature to 
it is his own, and that he never subscribed his name as an attesting witness 
without first having the paper acknowledged before him by the parties, this is 
a sufficient proof of the attestation of the deed.“ 

321L Though the witness must depose to such facts only as are within his 
knowledge, yet he is not required to give the very words used in a conversation, 
or to speak with such expressions of certainty as to exclude all doubt in his 
mind. When he has a strong impression of the fact, though it does not 
amount to absolute certainty, his testimony is admissible, and must be weighed 
by the jury.“ And in some cases the belief of a witness will be received in 
evidence; thus, a witness may testify as to his belief of the identity of a per- 
son in question, or that the hand writing in question is or is not that of a cer- 
tain person, provided he has had an opportunity of knowing the hand writing 
of such person; and if he testifies falsely as to his belief, as, where he testifies 
that he believes the hand writing is that of Paul, when he knows it is that of 
Peter, he is guilty of perjury. 

So the value of a chattel for whose conversion damages are sought can only 
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we proved by the opinion and belief of witnesses conversant with such ar- 
ticles. 

3212. In general, the opinion of the witness is not evidence, for he must 
speak of facts; but when matters of skill or judgment are involved, a person 
competent particularly to understand such matters may be asked his opinion, 
and it will be evidence. It is the constant practice to examine on questions of 
science, skill, and trade, or others of the same kind, persons of known expe- 
rience, who, for this reason, are sometimes called experts. These testify not 
only as to facts, but also give their opinions, which are properly received in 
evidence. It is for this reason the opinions of medical men are constantly ad- 
mitted as to the cause of disease, or of death, or the consequences of wounds, 
and as to the sane or insane state of a person’s mind, as collected from a num- 
ber of circumstances; but medical or other scientific men cannot give their 
opinions as to the merits of the cause, but only their opinions upon the facts 
proved.” 

The testimony of experts is inadmissible to prove facts which lie within the 
knowledge of all persons of ordinary intelligence,® but they may be called upon 
to express an opinion as to facts which are incapable of direct proof, and can only 
be inferred from apparent symptoms, the connection between which and the facts 
in question is known only to persons of peculiar skill. Such, for instance, is the 
question of sanity, of the causes of death, and the various questions upon which 
medical experts are called. So where the probability of a future occurrence is 
in question, it is evident that the witness can only testify as to his belief, 
founded upon a peculiar acquaintance with the object. Such, for instance, 
would be the increase in value likely to accrue to adjacent land from laying out 
a street, or the sufficiency of a dam to resist freshets.® 

3213. A witness should not be asked, and if asked, he need not answer, any 
question which has a tendency to render him liable to any kind of punishment 
or to a criminal charge, or subject him to a forfeiture of his estate, or have a 
direct tendency to degrade his character. 

3214. It is exceedingly clear that a witness is not compellable to criminate 
himself, and whether he has answered the question in part or not at all, he will 
be protected by the court ;™ still, he may answer if he chooses; and in such a 
case the party who put the question will be bound by the answer, because the 
court cannot try such collateral facts, and the parties and the witness do not 
come prepared Dr its full investigation.” But where the answer will only sub- 
ject him to a civil liability or pecuniary loss, or charge him with a debt, he is 
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bound to answer.” A party interested in the cause cannot be compelled to an- 
swer, though not named on the record.® 

3215. When the answer will subject the witness to a forfeiture of his prop- 
erty he will be protected, as he is a his answer will expose him to a crimi- 
nal prosecution or penalty.” 

6. No man is bound to degrade his own character; he is, therefore, not 
bound to answer a question when the answer has a direct tendency to degrade 
his character. This rule applies only to those cases where the inquiry is not rel- 
evant to the nature of the issue; for if it be relevant, it must be answered, 
however strongly it may reflect on the character of the witness.” 

3217. A witness should not be asked, and he cannot be compelled, if asked, 
to disclose state secrets, or official communications between the heads of depart- 
ments of state and their subordinate officers, or matter which is indecent or 
offensive to public morals, or injurious to the feelings and interests of third 
persons, the parties having themselves no interest except what they have them- 
selves created. 

3218. State secrets are those things which are known only to some of the 
officers of the government, or of some branch of it. Those are matters which 
concern the administration of penal justice, or those which concern the admin- 
istration of the government. The principle of public safety is the same in both 
cases, and the rule of exclusion is applied no further than the attainment of 
that object requires; for example, in criminal trials the names of the persons 
employed in the discovery of crime are not permitted to be disclosed any fur- 
ther t an is requisite to a fair trial of the question of the prisoner's innocence 
or guilt. 

9. For the same reason, the public good, communications between the 
heads of departments of state and their subordinate officers are protected from 
disclosure ; thus, communications between a provincial governor and his attor- 
ney general on the state of the colony and the conduct of its officers ;” the 
President of the United States and the governors of the different states cannot 
be coerced to produce correspondence or official papers, or to disclose informa- 
tion communicated to them in their official capacity when in their opinion the 
disclosure would be injurious to the public interest ;® when such original evi- 
dence cannot be admitted, secondary evidence of the same facts will not be re- 
ceived.” It has already been stated that grand jurors cannot be examined 
when their answers would be injurious to the public interest as to what passed 
in the grand jury room.” 

3220. When the public good requires it, the mere indecency of disclosures 
does not suffice to exclude them, for this reason, on an indictment for a rape, or 
when the sex of a person claiming an estate tail comes in question, the inquiry 
as to it is allowed, and the witness may be compelled to testify. But when the 
evidence is not necessary for the administration of public justice, but the ques- 
tions have been raised by the parties themselves out of mere wantonness or 
sport, or in disregard of the rights of others, such questions cannot be answered ; 
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as, where the parties laid a wager as to the sex of an individual,” or whether 
an unmarried woman had a child.® 

3221 After the party who called a witness has closed his examination in 
chief, he is handed over to the counsel of the other side to be cross-examined ; 
but if he has simply been sworn inadvertently, and not examined by the party 
who called him, the other party cannot examine him as if he had been so ex- 
amined, but he may examine him as his own witness in chief.® 

Every party has a right to cross-examine a witness produced and examined 
by his antagonist, in order to test whether the witness possesses the knowledge 
of the things he testifies; and if, upon examination, it is found that the witness 
had the means and ability to ascertain the facts about which he testified, then 
his memory, his motives, every thing, may be scrutinized by the cross-examin- 
ation. 

The object of the cross-examination is to sift the evidence and try the credi- 
bility of the witness who has been called and has given evidence in chief. It is 
one of the principal tests which the law has devised for the ascertainment of truth, 
and it is certainly one of the most efficacious. By this means the situation of 
the witness with regard to the parties and the subject of litigation, his interest, 
his motives, his inclinations, and his prejudices, his means of obtaining a correct 
knowledge of the facts respecting which he testifies, the manner in which he 
used those means, his powers of discerning the facts in the first instance, and 
his capacity of retaining them and describing them, are fully investigated and 
ascertained. However artful he may be, the witness will seldom be able to 
elude the keen perception of an intelligent court and jury, unless, indeed, his 
story is founded on truth; when false, he will be liable to detection at every 
step.“ 

ader a cross-examination the counsel may put any question at all relevant 
to the cause he may think fit, and in a manner however leading; but this is 
allowed because the witness is presumed to be favorable to the other side, and 
the rule already mentioned, as to the right of putting leading questions under 
an examination in chief, equally extends to a witness under cross-examination ; 
when it appears that the person is not a witness of the truth, but ag en- 
deavoring to conceal it from the counsel who is examining him, whether for or 
against the plaintiff, the most leading questions are permitted. But this right 
of putting leading questions appears to be somewhat qualified, for when a wit- | 
ness betrays an anxiety to serve the party against whom he was called and 
examined in chief, a direct leading question will not be permitted in cross-ex- 
amination.“ This rests very much in the discretion of the judge and the 
conduct and manner of the witness. 


“| Da Costa v. Jones, Cowp. 729. 

 Ditchburn v. Goldsmith, 4 Campb. 152. 

© 3 Chitty, Gen. Pr. 897. 
ne ae Ev. 96; 1 Phillipps, Ev. 227; Fort, 2, 4; Vaugh. 143; Bacon, Abr. Evi- 

ce, È. 

& It is an open question whether the cross-examination can be extended to the whole 
case, or must be confined to the matters stated in the examination in chief and matters 
affecting the credibility of the witness. The Supreme Court of the United States have 
established the latter as the rule; and if the party wishes to examine the witness farther, 
he must make him his own witness and call him again at the proper stage. Philadelphia 
R. R. v. Stimpson, 14 Pet. 448. So held also in Wilhelmi v. Leonard, 13 Iowa, 330; Cam- 
pu v. Dewey, 9 Mich. 381; Beaulieu v. Parsons, 2 Minn. 37; Brown v. State, 28 Ga. 199; 

atton v. Hamilton, 12 Ind. 256; Ray v. Bell, 24 Ill. 444. 

The other rule is held in Massachusetts and Vermont, where a witness called merely as 
attesting witness to prove the execution of a deed may be cross-examined as to the whole 
case, Linsley v. Lovely, 26 Vt. 123; Beal v. Nichols, 2 Gray, Mass. 262. 

æ 1 Starkie, Ev. 162, n. (c). 

267 


3222-3225 EFFECT OF EVIDENCE, AND THE MANNER OF GIVING IT. 


A witness cannot be asked under a cross-examination any thing as to a col- 
lateral fact for the purpose of afterward impeaching his testimony by other 
witnesses who may contradict him.” But with regard to any material fact in 
oe a question may be asked of a witness for the purpose of contradicting 

im. 

Much discretion is required in making a cross-examination ; the witness will 
probably look upon the counsel for the party who cross-examines him with 
much distrust ; the first effort of the counsel ought, therefore, to be to gain his 
confidence by acting toward him with perfect justice, and by appearing to 
consider him, as most witnesses are, disposed to tell the truth. It is only when 
he shows a perverse determination to conceal the truth that a searching cross- 
examination ought to take place. There isa great risk in the cross-examination, 
for if unfavorable evidence be elicited by such examination, it will be taken 
most strongly against the party so cross-examining.® 

After the witness has been cross-examined, the party who examined him in 
chief has a right to re-examine him to the same matter. He may ask all 
questions proper to draw forth an explanation of the sense and meaning of the 
expressions used by him on his cross-examination when they are doubtful, and 
also the reasons sky he used them. This evidence ought properly to be con- 
fined to the cross-examination, and it should not extend to any new matter. 

3222. The party may call as many witnesses as he pleases, and submit each 
one to an examination and cross-examination. If any onk of his witnesses 
should turn out differently from what he expected, and instead of testifying for him 
his evidence should be in favor of the other party, it is a disputed point whether 
he can be impeached by him; it seems but reasonable, however, that when a 
party has called a witness and given him credit that he should not afterward 

allowed to impeach the credit which he has given him. He may, however, 
es by other witnesses the same point denied by a witness he had himself 
called. 

3223. When records are given in evidence, they should be properly authen- 
ticated, and papers should he proved by the subscribing witnesses, when there 
` are any; and when there are none, the hand writing of the parties should be 
proved. They should all be read, or it should be agreed that they be consid- 
ered in evidence. 

After all the evidence of the plaintiff has been given, the plaintiff closes his 


case. 

3224. At this time is to be considered whether the plaintiff has made out a 
case or not; if, in the opinion of the court, the plaintiff should not have proved 
a sufficient case to entitle him to a verdict, if the case were then submitted to 
the jury, and all his evidence admitted to be true, then it would be useless to 
proceed further in the case, as in point of law he cannot by any possibility re- 
cover, and therefore the plaintiff is non-suited. If, on the other hand, the 
plaintiff has made a primd facie case, then the court hears the testimony on the 
other side, which, in the case which has been supposed, would be for the de- 
fendant. 

3225. In order to let the court and jury understand his case, the counsel 
for the defendant now opens his defence. The general course which he pursues 
is much like that adopted by the plaintiff in opening his case. He points out 
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in what the case of the plaintiff is defective, if, in fact, it is not well founded ; 
but, if well founded, he shows how the defendant has been discharged, either 
by the acts of the plaintiff, by acts of law, or on any other account, briefly 
stating all the facts and circumstances which have this effect, and the manner 
in which they will be proved. 

3226. The witnesses for the defendant are to be examined by him as those 
of the plaintiff were for him, and they are subject to the general rules of exam- 
ination. The party calling a witness, when he examines him, is bound to ex- 
amine him in chief, and is not allowed to pursue the examination in any other 
way. The witness is turned over to the plaintiff for cross-examination, and, 
after such cross-examination, the defendant may again examine him as to the 
cross-examination, or as to any fact which it may have elicited. 

The defendant gives in all his evidence, oral and documentary, as the plain- 
tiff did to support his case, and having done so, he closes. 

3227. If the defendant has given testimony in his defence respecting any 
new matter, the plaintiff has a right to give new evidence, which is called re- 
butting evidence. This kind of evidence is allowed to explain, repel, counter- 
act, or disprove facts given in evidence on the other side; it may be by prov- 
ing facts directly opposite to those sworn to, or by circumstances which are 

cient to rebut the most positive testimony.” 

If the defendant has impeached the character of the plaintiff’s witnesses, ev- 
idence in support of their character may be introduced in rebutter. 

8228. Every witness is liable to be impeached by the adverse party as to 
his character for truth. By impeachment of a witness is meant an allegation, 
ld lee by proof, that a witness who has been examined is unworthy of 
credit. Till impeached, every man’s character is presumed to be good, and he 
who alleges it is not must, of course, be able to support his allegation by 
evidence. A witness’ testimony may be impeached in three ways: by dis- 
proving by other witnesses facts stated by him, by general evidence of his 
want of character for truth and veracity, and by showing his self-contradic- 
tion. 

3229. A witness’ testimony may be impeached by disproving the facts stated 
by him, by the testimony of other witnesses; as, for example, if Titus, the wit- 
ness, were to prove that the defendant had a conversation with the plaintiff, in 
the presence of Peter and Paul, and that both Peter and Paul made remarks 
to him at the time as to what then passed; and Peter and Paul should testify 
that they were not present at such conversation, and that they never remarked 
any thing to him upon the subject; it is clear, if they were worthy of credit, 
that Titus could not be believed. 

3230. Evidence may be given, generally, affecting a witness’ credit as a 
man of veracity. It is his character which is attacked, not particular instances 
of his conduct. The examination of a witness whose testimony attacks the 
general character of another must be confined to his general reputation, and 
not be permitted to go into any particular facts. Every man of good reputa- 
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entirely within the discretion of the court, and the plaintiff may, if allowed, after the close 
of the defence introduce evidence which does not tend to rebut any new matter shown in 
defence, and its admission cannot be excepted to. Ray v. Smith, 9 Gray, Mass. 141. And 
in general the court have discretion to allow evidence after the case is closed. Wheeler v. 
Smith, 13 Iowa, 564; Baze v. Arper, 6 Minn. 220; Hopkinton v. Waite, 6 R. I. 374; Mon- 
en v. Linn, 23 Ill. 551; Dozier v. Jerman, 30 Mo. 216. If new matter is introduced in 
rebutter, not properly rebutting evidence, the defendant must be allowed to answer it. 
Kent v. Lincoln, 32 Vt. 591. 

Nelson v. United States, Pet. C. C. 235. 
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tion is supposed capable at all times of supporting it by proof; but he cannot 
be expected to come into court to prove every part of his conduct during a 
long life without any notice that it would be attacked. 

The regular mode is to inquire of the witness under examination whether he 
knows the general character or reputation of the witness to be impeached as to 
truth and veracity,” and if he knows it, what is his reputation. The additional 
question is put whether the witness would believe him upon oath.” In an- 
swer to such evidence the other party may cross-examine the impeaching wit- 
nesses as to their modes of knowledge ad the grounds of their opinions; or, 
he may attack their general character, and by fresh evidence support the charac- 
ter of his own witness,” 

In order to know the character of another and his general reputation a man 
must be generally acquainted with those who know him, and the inquiry re- 
specting him must be made where he is best known. A stranger going there 
making inquiry at the request of the party who impeaches the witness is not a 
person who knows the reputation.” i 

3231 A third mode of impeaching a witness is to show that he has made 
statements out of court contrary to those made under oath on the trial. In 
these cases, however, this objection is confined to such matters as are relevant 
to the issue; for in matters that are not so his answer is conclusive, the court 
not having the power to try such immaterial statements and the parties not 
coming there prepared for such a contest.” Before the witness is contradicted, 
fairness and justice require that in the case of oral statements he should first be 
asked as to the time, place, and person involved in the supposed contradiction ; 
because, if the question be put to him generally whether he said so and so, or 
whether he always told the same story, he may not recollect; and if his atten- 
tion be called particularly to the time and place when and where the conversa- 
tion took place, and the person with whom he had it, he may remember the 
circumstances and explain it.” 


™ A doubt has been raised, whether the inquiry ought to be confined to the witness’ 
character for truth and veracity, or whether the question ought to be as to the gencral 
character of the witness impeached. In Kentucky, Hume v. Scott, 8 A. K. Marsh. Ky. 
261; North Carolina, The State v. Boswell, 2 Dev. No. C. 209; in South Carolina, Anon. 
1 Hill, So. C. 251, the rule seems to be that the inquiry extends to the whole character of 
the person impeached. The general rule, however, in the other states, is to inquire as to 
his character for truth and veracity. It may be laid down as a general rule that the ques- 
tion must first be asked as to the witness’ character for truth at veracity. And the better 
opinion would seem to be that subsequent questions as to his general character must be 
such as are adapted to illustrate the answer to the first question. Teese v. Huntingdon, 23 
How. 2; Pierce v. Newton, 13 Gray, Mass. 528, 

® The question, whether the witness under examination would believe the former wit- 
ness, is frequently asked. This has been objected to -for several reasons: first, that the 
witness, in giving his opinion, takes from the jury the right of forming an opinion for 
themselves; secondly, that it permits the introduction and indulgence of personal and 
party hostility in courts of justice. Phillips v. Kingfield, 19 Me. 875, 379. But, besides, 
the fact whether the witness would or would not believe the one whom it is sought to im- 
peach must depend entirely on what he would say; if he testified to a probable story or 
to a known fact, he must be believed; and if the most correct man testified to what is 
onl eee as that he saw a man shoot himself with a pistol which he held in his hand, 
and upon examination of the ball found in his body it was too large to enter into the pis- 
tol, he ought not to be believed. 

"t 2 Phillipps, Ev. 432; 1 Starkie, Ev. 182; 1 Greenleaf, Ev. 3 461. 

® Douglass v. Tousey, 2 Wend. N. Y. 352; Boynton v. Kellog, 3 Mass. 192; Wike v. 
Lightener, 11 Serg. & R. Penn. 198; Kimmel v. Kimmel, 3 Serg. & R. Penn. 337. 

6 Blakey v. Blakey, 33 Ala. N. s. 611. 

™ The Queen’s Case, 2 Brod. & B. 313; Angus v. Smith, 1 Mood. & M. 473; 1 Starkie, 
Ev. 484; 1 Greenleaf, Ev. 3 462. and the notes; Notes to Philli ps, Ev. by Cowen & Hill, 
note 533 to 1 Phil. 308; Valton v. National Ass. Co., 20 N. Y. $: ; State v. Davis, 29 Mo. 
391; Ketchingman v. State, 6 Wisc. 426. e 
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A witness may also be contradicted by writings and facts. He may therefore 
be asked if he wrote a certain letter; but in this case, when the letter can be 
had, it ought to be handed to him, and he ought to be asked if he wrote it. If 
he acknowledges it, then the contents are evidence to contradict him, if the con- 
tents do in fact contradict what he has stated ; if he denies it, then his hand 
writing may be proved by another witness for the purpose of impeaching his 
credit. 

When evidence is given of contrary statements made by a witness of a par- 
ticular fact to impeach his veracity, his general character for truth is in some 
degree put in issue, and he may therefore support by general evidence that he 
is a man of strict integrity and that he has a scrupulous regard for truth.” 

Having now treated of the rules of evidence generally and of their applica- 
tion in the trial of a cause, our next inquiries will lead us to the consideration 
of the several matters which occur in the course of a trial. i 


"8 Phillipps & A. Ev. 932; The Queen’s Case, 2 Brod. & B. 292. 
” Phillipps & A. Ev. 944; Burrell v. State, 18 Tex. 718; but see Chapman v. Cooley, 12 
Rich. So. C. 654; Vance v. Vance, 2 Metc. Ky. 581. 
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PROCEEDINGS BEFORE VERDICT, AND VERDICT. 


3232-3237. Bills of exceptions. 
3232. Nature and origin of a bill of exceptions. 
3233. In what cases a bill of exceptions may be had. 
3234. When the exception must be made. 
3235. When the bill must be signed. 
3236. The form of the bill of exceptions. 
3237. The effect of a bill of exceptions. 
3238-3246. Demurrer to evidence. 
3239. What is admitted by the demurrer. 
3240. The relevancy of the evidence the only issue on demurrer. 
3241. The demurrer must be to the whole evidence. 
3242. What kind of evidence may be demurred to. 
3246. Practice upon demurrers to evidence. 
3247-3255. The arguments of counsel. 
3247. General observations, 
3248. The speech for the plaintiff. — 
3252. The speech for the defendant. 
3255. The reply of the plaintiff. 
3256, 3257. Charging the jury. 
3256. The form of the charge. 
3257. Exceptions to the charge. 
3258-3271. The verdict. 
3258. The considering of the verdict. 
3259. The rendering of the verdict. 
3260-3266. The kinds of verdicts. 
3261. Privy verdicts. 
3262. Public verdicts. 
3263. General verdicts. 
3264. Special verdicts. 
3267-3270. The requisites of a verdict. 
3268. The conformity of a verdict with the issue. 
3270. The certainty of a verdict. 
3271. The amendment of verdicts. 


3232. We have seen that when evidence is offered, either written or oral, 
and there is any objection to its being received, the matter is referred to the 
court, and, after a full and fair examination, the judge’s decision is in favor of 
its admission or against it. Frequently, indeed almost always, the case turns 
upon the correctness of this judgment; for if the evidence is admitted, the ver- 
dict will probably be in favor of the party offering it, and if rejected, it will be 
against him. This is always the case when the evidence is of vital importance 
to the action. Such power, unless subject to revision, would, in the hands of a 
fallible, a corrupt, an ignorant, or an arbitrary judge, be fraught with very 
dangerous consequences. Again, in his charge or directions to the jury, the 
judge is required to state to them the rules of law which are to guide them in 
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making up their verdict, and they are bound to take the law to be as he states 
it to them ; if, through ignorance or corruption, the judge should misstate the 
law and the jury find their verdict aaoi, the party against whom this 
misstatement had been made would be without a remedy if the law had not 
provided one to correct these evils. This is effected by a bill of exceptions.! 

The bill of exceptions is the statement in writing of the objection made by a 
party in a cause to the decision of the court on a point of law, which is clearly 
stated therein, and which, in confirmation of its accuracy, is signed and sealed 
by the judge or court who made the decision. The object of the bill of excep- 
tions is to put the question of law on record for the information of the court of 
error having cognizance of such cause. 

The bill of exceptions is authorized by an English statute,’ the principles of 
which have been adopted in all the states of the Union. It is thereby enacted 
that “when one impleaded before any of the justices alleges an exception pray- 
ing they will allow it, and if they will not, if he that alleges the exception 
writes the same and requires that the justices will put their seals, the justices 
shall do so, and if one will not, another shall; and if, upon complaint made of 
the justice, the king cause the record to come before him, and the exception be 
not found in the roll, and the plaintiff show the written exception with the seal 
of the justices thereto put, the justice shall be commanded to appear at a certain 
day either to confess or deny his seal, and if he cannot deny his seal, they shall 
ar to judgment acolla to the exception, as it ought to be allowed or 

isallowed. The statute extends to both plaintiff and defendant. 

The object of a bill of exceptions is to put upon the record all the facts touch- 
ing the decisions of the court respecting questions of law which do not appear 
upon the record and which arise in the course of the trial, so that when the case 
is afterward removed to an appellate court by a writ of error,’ the bill of ex- 
ceptions may be taken into consideration and there finally decided, by which 
the decision of the court below will be affirmed or reversed.‘ 

In the discussion of this subject it will be proper to inquire into the cases in 
which a bill of exceptions may be had, the time of making the exception, when 
the bill must be signed, the form of the bill, and its effect. 

3233, In general, a bill of exceptions can be had only in a civil case.” When 
in the course of trial of a cause the judge, either in his charge to the jury or in 
deciding an interlocutory question, mistakes the law, or is supposed by the 
counsel on either side to have mistaken the law, the counsel against whom the 
decision is made may tender an exception to his opinion and require him to 
seal a bill of exceptions ;° and exception may be taken even when the judge re- 


1 See Gibson v. Hunter, 2 H. Blackst. 87; Bulkley v. Butler, 2 Barnew. & C. 434; Ap- 
pleton v. Sweetapple, 3 Dougl. 137. 

3 St. of Westm. 2, 13 Ed. I, c. 31. 

* The nature of this writ will be explained hereafter. 

t See the whole course of proceeding on a bill of exceptions minutely stated in 8 
Burr. 1692; Walton v. United States, 9 Wheat. 651; 4 Pet. 102; and Brown v. Clark, 4 
How. 4. 

6 At common law, exceptions do not lie in criminal cases. People v. Holbrook, 18 
Johns. N. Y. 90; United States v. Gibert, 2 Sumn. C. C. 19; Ex parte Barker, 7 Cow. N. 
Y. 143; and if sealed by the court below, will not be regarded in the court above. Mid- 
dleton v. Commonwealth, 2 Watts, Penn. 285. Nor are exceptions to the proceedings of 
the sessions allowable in settlement cases. Newton v. Gloucester, 1 Halst. N. J. 405. But 
by statute they are allowed in criminal cases in several states. Commonwealth v. Hicker- 
son, 2 Va. Cas. 60, and note; Hooker v. State, 4 Ohio, 348; Commonwealth v. Stephens, 
14 Pick. Mass. 370; State v. Mayberry, 48 Me. 218; People v. McKinney, 10 Mich. 54; 
People v. Lee, 14 Cal. 510. In New York, by statute, exceptions may be taken in criminal 
cases, but they do not delay the execution of the judgment. Graham, Pract. 768, note. 

6 3 Sharswood, Blackst. Comm. 372. 
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fuses to charge the jury when required as to a particular point of law,’ but not 
when the adze neglects to do so, he not being required. Nor will an excep- 
tion lie to an opinion wholly abstract or out of the case so as not to affect it, 
though such charge may be erroneous; and if a bill be signed in such case, the 
court of error will not act upon it.? An exception does not lie where there is a 
right of appeal,'° nor when the alleged error appears on record," nor to instruc- 
tions on the facts,’ nor for refusing to permit a witness to be re-examined as to 
what he had testified after a cause has been submitted to the jury, this being 
a matter of discretion in the court,“ nor for exercising a mere discretionary 
power." 

3234. When evidence is ruled adversely to a party it is usual to take an ex- 
ception to the judge’s opinion, and that is the proper time to do it; though it 
is unnecessary to stop the progress of the trial to allow time to prepare the bill 
of exceptions at the time; the judge merely makes a note that the exception has 
been taken, and the cause procecds to the end; and when more than one ex- 
ception is taken, the same proceeding takes place. It not unfrequently 
happens that exceptions are taken on both sides, of course not to the same 
decision.” 

Sometimes the exception is not to the decision on a point of evidence offered, 
but to the opinion of the judge, either in general to his charge to the jury or to 
the answer which he has given on a point of law submitted to him for his de- 
cision by the counsel. Exceptions of this kind must be made, according to 
some decisions, before the jury have withdrawn ;™ but according to others, if 
the exception be made after the jury have returned into court with their ver- 
dict, but before it is delivered, it is in time.” 

In some cases exceptions can be taken to the pleadings, but they must be 
taken at the trial in order that the adverse party may have an opportunity to 
amend.,!® 

3235. The bill of exceptions must be signed by the judge who tried the 
cause.” In general, the bill must be signed at the term of the trial, and not at a 
subsequent term ;” but the practice does not appear to be uniform.” 

The bill ought to be signed upon notice of the time and place when and 


Douglass v. McAllister, 8 Cranch, 300; Smith v. Carrington, 4 Cranch, 62; Fletcher v. 
Howard, 2 Aik. Vt. 115. 

ae. parte Baily, 2 Cow. N. Y. 479; Pennock v. Dialogue, 2 Pet. 15° Gardner v. Gooch, 
48 Me. 487. 

* Clarke v. Dutcher, 9 Cow. N. Y. 674; Hughes v. Parker, 10 Ala. 189; McDougal v. 
Fleming, 4 Ohio, 79; Hamilton v. Russell, 1 Cranch, 318; Sawyer v. Phalcy, 33 Vt. 69. 

1 Rathbone v. Rathbone, 4 Pick. Mass. 93; Piper v. Willard, 10 id. 84; 9 Mass, 228. 

ü Macker v. Thomas, 7 Wheat, 532. 

12? Brooke v. Young, 3 Rand. Va. 106; Gilbert v. Woodbury, 22 Me. 246. 

18 Law v. Merrills, 6 Wend. N. Y. 277. 

4 Clapp v. Balch, 8 Me. 219; Reynard v. Brecknell, 4 Pick. Mass. 302. 

15 Liggett v. Bank of Pennsylvania, 7 Serg. & R. Penn. 219; Stewart v. Huntingdon 
Bank, 11 id. 267; Pool v. Fleeger, 11 Pet. 185; Powers v. Wright, 1 Ala. 66. 

'6 Life and Fire v. Mechanics’ Ins. Co.,7 Wend. N. Y. 34; Cutler v. Welsh, 43 N. H. 
497. 

11 Jones v. Ins. Co. of N. A., 1 Binn. Penn. 88; 4 Dall. 249; Morris v. Buckley, 8 Serg. 
& R. Penn. 211; Lanuze v. Barker, 10 Johns. N. Y. 312; Doe v. Kennedy, 5 T. B. Monr. 
Ky. 177; Dock v. Hart, 7 Watts & S. Penn. 172. 

8 Wall v. Provident Institution, 3 All. Mass. 96; Morrill v. Derby, 34 Vt. 440; Googinns 
v. Gilmore, 47 Me. 91. 

9 Law v. Johnson, 8 Cow. N. Y. 746; Fellows v. Tait, 14 Wisc. 156. 

» Sikes v. Random, 6 Johns. N. Y. 279; Shipherd v. White, 3 Cow. N. Y. 32: Agnew v. 
Campbell, 3 Harr. N. J. 291; Pomroy v. Selmes, 8 Miss. 727; 1 Watts & S. Penn. 480; 
Kline v. Wynne, 10 Ohio, St. 228. 

31 Nisbitt v. Dallam, 7 Gill & J. Md. 494; Howard v. Burke, 14 Ind. 35. 
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where it is to be done ;” this is required for the purpose of accuracy, for the sign- 
ing of the bill by the judges is conclusive upon the parties.” 

f the judge should refuse to sign the bill, according to the requirements of 
the statute, he may be compelled by a writ of mandamus issued against him b 
the superior court, commanding him to seal it, if the fact alleged be truly see | 
To this writ he must make a return; if by his return he admits the facts to be 
truly stated, and he still refuses to sign the bill, he will be attached for con- 
tempt ;* if, on the contrary, his return is that they are not truly stated, when 
in fact they are so, an action will lie against him for making a false return.” 

3236, A bill of exceptions must be ina proper form, that is, it must truly 
state the case in which it was taken, the evidence offered and admitted or over- 
ruled, distinctly, or the point of law ruled about which the exception has been 
taken, and the decision of the court below.% It must appear by the bill of 
exceptions that the court erred to the prejudice of the party excepting,” that 
the error complained of was material,” and such error must be set forth dis- 
tinctly.” It must be stated as made during the term at which the exception 
was taken, for in contemplation of law it is supposed the bill was signed when 
the exception was taken, though, as we have observed, it is in fact not signed 
until afterward.” When the exception is taken, the party excepting is pre- 
sumed in contemplation of law to tender to the judge a bill of exceptions. 
The bill should contain a certificate that the facts stated in it occurred on the 
trial, and it must be by the judge who tried the cause.” 

3237. The bill of exceptions, being part of the record, is evidence between 
the parties as to the facts therein stated, and they cannot be disputed.” When 
it states that certain facts appeared, it is to be taken that they were undisputed 
or conceded by both parties.* No notice can be taken of exceptions or objec- 
tions not appearing on the bill. And a bill signed by a judge who did not try 
the cause, or about a matter which is not the subject of such a bill, will not be 
regarded by the appellate court. 

3238. After a party has given all the evidence he has in support of his 
cause, and the opposite party disputes its legal sufficiency or its admissibility 
in point of law, he may demur to the evidence ; this may be by the party plain- 
tiff or defendant, but he must take the negative side of the issue. This is not 
unlike a demurrer in pleading. The demurrer in pleading is the taking of the 
facts pleaded from the C aon of the jury, to be decided as a question 


2 3 Cow. N. Y. 766; Buller, Nisi P. 316. 

3 Bingham v. Cabbot, 3 Dall. 38. . 

% Bristol v. Phillips, 4 Ill. 287. In this case the judge refused to sign the bill of ex- 
ceptions, and also to obey a mandamus from the supreme court to sign the bill, and he was 
attached for contempt, whereupon he resigned his office. A motion was then made that 
the bill be taken and considered as true, and be allowed the same effect as though signed 
and sealed, the correctness of the bill not being denied. This motion upon full considera- 
tion was granted. 

* 3 Blackstone, Comm. 372. 

2 A bill of exceptions must not be so framed as to refer the credit of the witnesses to 
we court above. Carrington v. Bennett, 1 Leigh, Va. 340; Ewing v Ewing, 2 Leigh, 

a. 340. 

™ Holmes v. Gayle, 1 Ala. N. 8. 517; Stone v. Stone, 1 Ala. N. s. 582; State v. Williams, 
6 R. I. 207. 

2 Stephens v. State, 14 Ohio, 386; Watson v. Brown, 14 Ohio, 473. 

2 Hare v. Harrington, Wright, Ohio, 290. A general exception to the judge’s charge not 
stating the particulars objected to is not sustainable. Reynolds v. Boston R. R., 43 N. H. 
580 


* Patterson v. Phillips, 2 Miss. 572. 
a Law v. Jackson, 8 Cow. N. Y. 746. 
*® Bingham v. Cabbot, 3 Dall. 38. 
8 Beach v. Packard, 10 Vt. 96. 
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of law by the court. The demurrer to evidence is essentially a demurrer to 
the facts shown in evidence, the consideration of which, by this proceeding, is 
taken from the jury, and the whole matter in controversy is a question of law 
to be passed upon by the court.™ 

The principal rules regulating demurrers to evidence are the following : 

3239. The party * demurring to evidence is required not only to confess the 
existence of the evidence offered, but admit the fact intended to be proved by 
it: a confession of the truth of the evidence is not in all cases necessarily a 
confession of the fact intended to be proved by it. Asa demurrer to evidence 
is intended to raise a question of law on the facts of the case, the facts must be 
admitted before such a question can arise. The demurrer, when properly ten- 
dered, admits the facts shown by the evidence, but denies their sufficiency in 
law to maintain the issue in favor of the adverse party.” Before the party de- 
murring can require the opposite party to join in demurrer, he is required to 
make certain admissions, which will be considered in the discussion of these rules. 

Upon a demurrer to evidence the court is to consider all the demurrant’s 
evidence in conflict with the demurree’s as withdrawn, and all the facts proved, 
which the demurree’s evidence tends to prove under the most favorable con- 
struction and all reasonable inferences therefrom ;* and must give judgment 
against the demurrant, if the jury could legally have done so upon the evi- 
dence. But the demurrer does not admit facts which the evidence does not 
tend to prove.” 

3240. The relevancy of the evidence to the issue is the only question which is 
raised by a demurrer to evidence, that is, the sole question of law; whether 
what is given in evidence is or is not sufficient to prove the point is a question 
of fact which must be admitted. Evidence is always relevant to the issue 
which, in any degree, it conduces to prove; but then it must be relevant to the 
whole issue, for if it be so to part only, it is clear it could not warrant a find- 
ing of the issue by the jury in favor of the party exhibiting the evidence. 
The party demurring must be cautious, therefore, that the evidence, if relevant 
at all, be not so to the whole issue. 

3241L The demurrer must be to the whole of the evidence; because the whole 
of it may be sufficient to maintain the issue when a part would not, and there- 
fore the defendant cannot demur to the plaintiff’s evidence until he has gone 
through the whole.” 

3242. A demurrer may be had to any kind of evidence, whether it is written 
or parol, direct or circumstantial. The manner of framing the demurrer, and 
of making the necessary admissions upon the record, is regulated by the nature 
of the evidence to which the demurrer applies. 


“ Coke, Litt. 72; Bacon, Abr. Pleas, N, 7. But see Fowle v. Common Council, 11 
Wheat. 320. Fora form of demurrer to evidence, see 4 Chitty, Gen. Pr. 16. 

* The demurrer to evidence can be taken only by the party who takes the burden of the 
proof, or affirmative of the issue, upon him. A party holding the negative of the issue 
cannot demur to evidence, after introducing repellant testimony, and compel his adversary 
to join in the demurrer. Hart v. Colloway, 2 Bibb, Ky. 460. 

3% Coke, Litt. 72. 

* Horner v. Speed, 2 Patt. & H. Va. 616; Jones v. Ireland, 4 Iowa, 63; Stanchfield v. 
Palmer, 4 Greene, Iowa, 23; Tucker v. Bitting, 32 Penn. St. 428. 

38 Shaw v. White, 28 Ala. N. 8. 637; Armstrong v. Armstrong, 29 Ala. N. 8. 538; Bates v. 
Bates, 33 Ala. N. s. 102. Thus a demurrer is bad if the jury could have awarded nominal 
damages. Patterson v. Blakeney, 33 Ala. N. s. 338. 

*® Bradbury v. Reed, 23 Tex. 258. 

Gibson v. Hunter, 2 H. Blackst. 205. United States Bank v. Smith, 11 Wheat. 172; 
Gates v. Nobles, 1 Root, Conn. 344; Humphrey v. West, 3 Rand. Va. 516. 

4 Proprietary v. Ralston, 1 Dall. 18. 

€ Gibson v. Hunter, 2 H. Blackst. 206, 209. 
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3243. When all the evidence in support of the affirmative of the issue is 
written, there can be no doubt it may be demurred to; as, where, on the gen- 
eral issue, the plaintiff exhibits a bond as evidence of the claim which is the 
subject of the suit, or a conveyance or record, as evidence of the title of the 
land demanded, for in such case there can be no variance in the statement of 
it. 

3244. Formerly, it was supposed that no demurrer could be had to parol 
evidence, because no tenor can be predicated on it, and, therefore, there was a 
danger of variance in stating it upon therecord. But in modern times, though 
it is said that a demurrer to evidence is considered an antiquated, unusual, and 
inconvenient practice,“ it is not doubted that evidence of any kind, exhibited in 
support of the issue, may be demurred to under the restrictions prescribed in 
the five rules following; so that if these conditions are complied with by the 
party demurring, the opposite party must join in the demurrer, or waive the 
evidence. 

When both parties voluntarily join in a demurrer to evidence, and the de- 
murrer is properly framed, and with the necessary admissions stated upon 
record, the court must give judgment, although all the evidence exhibited in 
support of the issue may rest in parol. 

hen the fact itself is admitted on record, which it is the object of the evi- 
dence to prove; in such case the party exhibiting the evidence must join in the 
demurrer, or waive the evidence; as if, in trover against a bailee, the only 
evidence exhibited of a conversion is to prove the mere negligence on the part 
of the defendant in keeping the goods; the defendant, by admitting upon re- 
cord the fact of negligence in keeping, may demur, and oblige the plaintiff to 
waive the evidence or to join in the demurrer, This confession the defendant 
might safely make, because mere negligence never constitutes conversion in 
trover. 

When parol evidence, exhibited in support of the issue, is certain and direct, 
that is, explicit, absolute, and without any qualification, the adverse party, by 
entering the evidence upon the record, together with an admission that it is 
true, may demur, and compel the party exhibiting it to join in the demurrer, 
or waive the evidence ; because in this case the admission of the evidence is the 
admission of the fact affirmed by it. 

When the evidence offered is not positive and determinate, the adverse party 
cannot demur to it without stating it upon the record as certain and determin- 
ate, and admitting it in that form to be true.” 

When the evidence is circumstantial, the party who demurs to it must dis- 
tinctly admit upon the record every fact, aid every conclusion, in favor of the 
opposite party, which the evidence tends to prove. 

. When the party demurring to evidence of any kind does not make 
the admissions required in the particular case upon the record, and, neverthe- 
less, the opposite party joins in the demurrer, there is nothing on which the 


® Bacon, Abr. Pleas, N, 7; Coke, Litt. 72, a. 

“ The State v. Loper, 16 Me. 293. , 

“ Brandon v. Huntsville Bank, 2 Ala. 320; Alexander v. Fitzpatrick, 13 id. 405. 

“ Shields v. Arnold, 1 Blackf. Ind. 109; Burton v. Brashear, 3 A. K. Marsh. Ky. 276. 
But see Forbes v. Perrie, 1 Harr. & J. Md. 109. 

1 Gibson v. Hunter, 2 H. Blackst. 207, 208. 

8 Feay v. Decamp, 15 Serg. & R. Penn. 227; Pawling v. United States, 4 Cranch, 219; 
United States v. Williams, Ware, Dist. Ct. 175; Jacob v. United States, 1 Brock. C. C. 520; 
United States Bank v. Smith, 11 Wheat. 320; Jackson v. United States, 5 Mas. C. C. 425; 
Lowry v. Mountjoy, 6 Call, Va. 65; Thornton v. Bank of Washington, 3 Pet. 40; Vaughan 
v. Easton, 4 Yeates, Penn. 54; Copeland v. New England Ins. Co., 22 Pick. Mass. 135; 
Clopton v. Morris, 6 Leigh, Va. 278. z 
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court can give a judgment on the demurrer; and accordingly, in such case the 
court must award a venire de novo, referring the facts to another jury for 
trial. 

3246. On a demurrer to evidence, and joinder in demurrer, when both are 
properly framed, it is usual immediately to discharge the jury, as there is no 
question of fact to be tried by them; and if the plaintiff prevails on the de- 
murrer, there may be a writ of inquiry of damages, which is to be executed 
afterward. Still, before they are dismissed the jury may be required to assess 
the damages provisionally ;® and in such case, if the demurrer be determined 
in favor of the plaintiff, he will be entitled to judgment for the damages thus 
provisionally assessed. 

In modern practice demurrers to evidence are rare, though they sometimes 
occur; the practice of taking a special verdict, the nature of which will be ex- 
plained hereafter, is found more convenient.” 

3247. In the course of a long trial, particularly when there are many points 
raised and numerous witnesses examined, it is difficult, even with the best 
trained and disciplined minds, so to arrange the evidence which has been deliv- 
ered that it shall apply with fairness to the pleadings on both sides; to sift 
what is not applicable, and reject it; to determine what is collateral, and let it 
bear only a proper weight; ta consider what is doubtful, and distinguish it 
from what is certain; what is worthy of credit from what is deserving of none; 
these, and many other points, must be considered by the jury. It is the duty of 
counsel on both sides so to arrange and explain all this that the jury can fully 
understand the evidence and the questions which on their oaths they are to de- 
cide; and the counsel should also state the questions of law which are involved 
in the case, submitting the law, however, to the direction of the court. 

Counsel are sworn or affirmed to be true to the court and to the client, but 
they are not bound nor required by law to press the claims of a plaintiff or the 
defence of a defendant, per fas et nefas. They are the ministers of justice, and 
she can never require that while ministering at her altar they shall lend their 
powerful aid to promote iniquity. 

To perform the obligations which counsel have undertaken they must culti- 
vate their talents until by assiduity they produce a manly sa ears To a 
certain extent eloquence is indispensable to the advocate to enable him to re 
resent fully and fairly the case of his client. This eloquence ought to be simple, 
vehement, and pathetic, and entirely adapted for action and for the combat; it 
must not, therefore, be too much ornamented, too flowery, too brilliant, or too 
pompous, nor a mere parade to catch the approval of the bystanders. 

He who undertakes the profession of an advocate ought to sustain and estab- 
lish it by reason and all things calculated to adorn it, but mainly by a profound 
study of jurisprudence and a thorough understanding of literature. A happy 
genius, whose speech is embellished by the graces produced by the belles-lettres 
and an enlightened knowledge of the law, not only makes a just application of 
them, but on proper occasions touches the heart and elevates the understand- 
ing. 

The shortest, and at the same time the most certain, means of attaining this 
power is to make a particular and constant study of the law, with a just dis- 
cernment, which is to serve him as a rule and a guide. 


“ The facts must be found and admitted on the record, for the party demurring cannot 
yd cea a question of fact from the jury and submit it to the judge. Jones v. Ireland, 
owa, 63. 
6 1 Lilly, Abr. 441; Fowler v. Macomb, 2 Root, Conn. 388: Hampton v. Windham, 2 
Root, Conn. 199. 
5! See beyond, 3264. 
278 


PROCEEDINGS BEFORE VERDICT, AND VERDICT. 3247 


It is said, perbaps truly, that eloquence is a natural gift, but probably all 
men possess it, though not in equal degrees. Nature makes men eloquent when 
roused by great interests and vehement passions. Whenever we are greatly ex- 
cited, we view things differently from other men. A man thus excited makes 
rapid comparisons, and employs similes, tropes, and metaphors; without ob- 
serving it, he animates every thing, and conveys to those who listen to him a 
kind of enthusiasm. As this gift of eloquence is given to all, it only requires 
cultivation to make it bear profitable fruit. Much may be accomplished by 
this means; and a continued exercise, with a perfect knowledge of the case and 
of the law, will to a great extent supply any supposed natural deficiency. 

Probity is the foundation of the oaks eloquence; without this he will 
find himself always shal wader and, not having the confidence of the judges and 
jury, the best reasons he advances will be looked upon with distrust and fail 
to have the weight they deserve. 

To his natural talents, his application and knowledge must be joined great 
purity of language, elegance of style, a richness of brilliant and flowery expres- 
sions, a beautiful and noble elevation of thought and sentiment, and a guarded 
vivacity of imagination. The advocate must possess the art to paint objects so ~ 
as to render them sensible and palpable, as it were, and with the aid of figures, 
introduced with skill, to animate his speech, sustain it, and give it a degree of 
elevation. He must remember that without neglecting his exordium, which 
should be the object of his care and calculated to gain the favorable attention of 
his hearers, he should in his peroration, or the end of his speech, throw the whole 
force of his reasoning with dexterity and art, and end with some agreeable 
figure by which he takes leave of his audience, remembering, with Lord Bacon,. 
that melior est finis orationis quam principium.” 

Premising that the advocate possesses those natural and acquired advantages. 
which have been mentioned, and a well-earned character for honor and probity, 
still he must observe some rules which are indispensable, among which may be 
mentioned the following : 

The first is to have perfect order and distinctness in all he says, and to com- 
mence by giving correct ideas of the affair in question ; he should next explain 
all the circumstances, and afterward he must go directly to the point of law of 
the case. 

The advocate should use skilfully and with energy the principal means 
which are calculated to influence his hearers without passing over entirely in 
silence others which, in his opinion, may have less weight, as it is difficult to 
tell what reasons may convince the judges, some being satisfied by one, and 
others by another argument or motive. 

There should always be a just proportion in the quality and length of the 
speech to the subject. It is ridiculous to use all the elegance of language 
which ought to be employed in defending the life and honor of a prominent 
citizen in a case concerning only a trifling pecuniary matter; and it is no less 
absurd to make as long a speech where but a single question of fact or law is 
involved, as would be made when the case was extremely intricate and required 
much explanation. 

The wise advocate ought to state the facts as they are, without any disguise 
whatever. A prudent lawyer will never attempt to make a speech to enlighten 
his auditors as to facts eO having previously examined them, and. know- 
ing all the reasons for and against the cause of his client; he will then be able 
to give full force to those in his favor, and destroy those of his adversary, with- 
out however violating the truth or gratuitously wounding the reputation of the 


5‘ De Augmentis Scientiarum, lib. 8, c. 2, part 10. 
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adverse party. The means he ought to employ are drawn from principles of 
law and from reason. When he cites a decision he ought to be careful to state 
it as it is; he ought not merely to show that such a decision has been made, 
but also the reason, and the principle upon which it has been so adjudged. 

As the matters in the temple of justice ought always to be seriously dis- 
cussed, and as they are always of importance to the parties, a wise advocate 
will abstain from all pleasantries and jests, too often insipid, which may excitea 
laugh, but frequently at the expense of their author. 

It is a rule, which cannot be too rigidly observed, that a speech should not 
be filled with useless circumlocutions, for they are injurious, they draw the at- 
tention from the real points of the case, and weaken the argument, and even 
when the advocate has a bad cause, the introduction of extraneous circum- 
stances will have a tendency to prejudice wise judges against him, as it is 
easily shown that they could not have been introduced for a legitimate purpose. 

But a perfect arrangement of thoughts and words is not sufficient to make 
an eloquent discourse; there is a beauty in the position of the body and the 
gesture, and agreeableness in the modulations of the voice, which, joined toa 
clear, firm and distinct pronunciation, are required to make an eloquent speech. 
In fact, the eloquence of gesture, of the face, and the proper modulation of the 
voice, are not less necessary than the words uttered by the speaker, and not 
seldom make as much impression as the words themselves. It must, however, 
be remembered that, to have any effect, these must be natural and without af- 
fectation ; for although an immovable orator, without grace, chills his audit- 
ors, yet he is not more defective than he who assumes a theatrical air, and by 
his misplaced gestures and his affected manners leaves upon the minds of his 
hearers nothing solid or convincing about his case, and only an unfavorable 
- opinion as to himself. The first puts you to sleep; the last prevents you, by 
his speech, from thinking of what you came into court to hear.® 

3248. The counsel of the party who has the right to begin, which we sup- 


* The foregoing rules are condensed in the following lines: 


“Be brief, be pointed; let your matter stand 
Lucid in order, solid, and at hand; 
Spend not your words on trifles, but condense; 

_ Strike with the mass of thoughts, not drops of sense; 
Press to the close with vigor once begun, 
And leave, (how hard the task!) leave off when done; 
Who draws a labor’d length of reasoning out 
Puts straw in lines for winds to whirl about; 
Who draws a tedious tale of learning o’er, 
Counts but the sands on ocean’s boundless shore; 
Victory in law is gain’d as battles fought, 
Not by the numbers, but the forces brought. 
What boots success in skirmish or in fray, 
If rout and ruin following, close the dav? 
What worth a hundred posts maintain’d with skill, 
If these all held, the foe is victor still? 
He who would win his cause with power must frame 
Points of support, and look with steady aim; 
Attack the weak, defend the strong with art, 
Strike but few blows, but strike them to the heart; 
All scatter’d fires but end in smoke and noise 
The scorn of men, the idle play of bovs. 
Keep, then, this first great precept ever near: 
Short be your speech, your matter strong and clear, 
Earnest your manner, warm and rich your style, 
Severe in taste, vet full of grace the while; 
So may you reach the loftiest hights of fame, 
And leave, when life is past, a deathless name.” 
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pose is the plaintiff, now argues his case to the jury. It is essential to the due 
administration of justice that the counsel skoud be privileged and protected in 
the energetic discharge of his professional duty ; that, when commenting with 
just severity, when the case requires it, upon the conduct of the parties or of 
witnesses, he may use strong epithets, however derogatory of the opponent or 
his attorney, or other agents employed in bringing or defending the action ; for 
if he were liable to an action for uttering such language, whether true or not, 
it would cramp, if not destroy, the energy of counsel, which is considered so 
essential to society.* Respectable and sensible counsel, however, will always 
refrain from the indulgence of any unjust severity, both on their own personal 
account and because browbeating a witness or other person, or abusing a 
party, will injuriously affect their case in the eyes of a respectable court and 


“The counsel should, first, distinctly state the full extent of the plaintiff’s 
claim and the circumstances under which it is made; second, he should show 
how it is supported by the evidence; third, the legal grounds and authorities 
in favor of the claim. 

$249, The grounds on which it is founded, and the statement of the claim, 
must be made out so clearly that they shall make an impression on the minds 
of the jury ; for unless these are distinctly shown, the jurors will have an im- 
perfect or confused idea of the subject. 

3250. Too much care cannot be taken to classify and arrange, in a natural 
order, all the facts which have been detailed in evidence, and to show how they 
bear on the case. ` In general, a few of the principal facts are sufficient to 
maintain the issue on the part of the plaintiff; these should be prominently set 
forth and pressed upon the attention of the jury; others, which are collateral, 
may be observed upon, but they must be considered only as collateral; and 
those which have inadvertently bean introduced by the other side, which have 
no relation to the true merits of the case, should be exposed in their naked- 
ness. 

It will be the duty of counsel, too, at this stage of the cause, to examine the 
character of the witnesses, the manner in which they gave their evidence, and 
other circumstances which are calculated to gain them credence or to deprive 
their testimony of any confidence. 

When the defendant has given any evidence, it is proper to examine his de- 
fence, and to show that it is not supported by the facts, or that it is not war- 
ranted by the pleadings, or that the evidence of the plaintiff has effectually re- 
butted all such defence, or any other facts which the evidence warrants. 

825L It is the duty of the counsel, also, to state all the points of law on 
which he intends to rely, and to refer to the authorities which support them. 
In some cases it is proper to read such authorities, and press them on the con- 
sideration of the court and jury. 

8252. The speech of the defendants counsel ought to show clearly what is 
the defence of the defendant, whether it acknowledges the cause of action of 
the plaintiff and shows some matter in discharge, or whether it denies that the 
plaintiff had any cause of action; the particulars of the defence should be dis- 
tinctly stated, and all the circumstances attending it. 

Next should be an examination of the evidence on both sides, and 


* In Louisiana it is enacted, “that no client or other person shall be held to be liable or 
responsible for any slanderous or libellous words uttered by his attorney at law, but at- 
torneys at law shall be liable and responsible themselves for any slanderous or libellous 
words by them uttered, any law to the contrary notwithstanding.” Act of March 25, 1828, 
section 23. 
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those facts which show that the plaintiff never had a cause of action, or, if he 
had one, that it had been discharged, should be pressed upon the consideration 
of the jury. The arguments of the counsel for the plaintiff, not well founded, 
should be attacked and exposed ; and if any important fact has been omitted 
by him in commenting upon the evidence, it should be pointed out to the 


ury. 
: 3254, The points of Jaw made by the plaintiff should be examined, and if 
found futile or not applicable to the case, should be explained and authorities 
cited to show what is the law of the case. 

3255. In strictness, the reply of the plaintiff’s counsel must be confined to 
such new matters and arguments as have been advanced by the counsel for the 
defendant. He cannot, therefore, again go into an examination of the whole 
case and travel over the same ground which he formerly occupied. The prin- 
cipal business of the reply is to refute such unjust arguments as may have been 
pressed by the opposite counsel, and to show, when the truth will justify such 
course, that however plausible such arguments may be, they are not founded in 
law nor in fact. 

3256. After the counsel on both sides have finished their addresses to the 
jury, the judge proceeds to sum up, as it is called, or charge the jury. 

Before this is done, however, sometimes the counsel on both sides, or on one 
side only, present to the judge a statement of the points on which they request 
him to charge the jury. These points are brief statements of what the counsel 
conceive is the law of the case. In the course of his charge the judge gives an 
answer to the several questions to which the points give rise. 

In summing up, as in every other part of his conduct, impartiality is the first 
duty of a judge. He must not only be impartial, but he must pay a blind obe- 
dience to the law, whether it be good or bad. He is bound to declare what the 
law is, and not to make it; he is not an arbitrator, but an interpreter of the 
law. : 

When we consider that the jury in general are unlearned in the law, unac- 
customed to examine cases with all their intricacies—that they may have been 
perplexed as well as enlightened by the speeches of the counsel—we will perceive 
that the accuracy of the summing up of the judge is of the utmost importance. 
To enable the jury to come to a just conclusion it is incumbent on the judge 
correctly to state the law of the case, as well as the evidence, and the bearing 
of the latter. He may also direct the jury to find a verdict in a particular way, 
if they believe the evidence adduced by one of the parties or the testimony on a 
particular point. 

The learned judge in general concisely states the precise issue between the 
parties. He explains the substance of the plaintiff’s claims and the grounds of 
defence. He then, to a certain extent, details the evidence which has been given 
in the cause, sometimes reading certain parts from his notes. It is usual for 
him to consider the evidence of the plaintiff in the first place, and whether he 
has given such proof of his claim as may warrant the jury to find a verdict in 
his favor, if the defendant had given no evidence; next, he examines the evi- | 
dence of the defendant, and points out where it affects the evidence of the plain- 
tiff. In case the testimony given by the plaintiff can be reconciled with the 
apparent contradictory seine of the defendant, he shows how that may be 
done; but when this is impossible, he leaves it to the jury to decide which is 
entitled to credit. In the course of this examination he comments occasionally 
on the nature of the evidence and the circumstances which attach a credit to it, 
or which render it doubtful or incredible. 

When any question of law happens to be mixed up with a question of fact, 
he states the rule of law according to which the jury are to decide, and informs 
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them that as to the law they are bound to take it from the court; as to the 
facts, they are the sole judges, and must decide them upon the credibility of the 
evidence and witnesses; at the same time he may observe upon the manner and 
conduct of each so as to assist the jury to come to a correct conclusion. A just 
judge will state what the law is in clear, distinct, and unmistakable terms, 
without any attempt to qualify his opinion in any way. The jury are to be 
guided by his decision as to the law, and they and the parties have a right to 
have it clearly explained. He will leave the facts to the consideration of the 
jury, without any effort to take them from that body, who are alone lawfully 
authorized to pass upon them. 

In case points of law have been submitted to him by the counsel on either 
side, he will decide them, and give clear and distinct answers to each without 
w evasion, and direct the jury what is the law as to the points submitted to 

im. 

He will also direct the jury as to the form of the verdict which they ought 
to find. 

3257. We have seen that exceptions have been taken in the course of the 
trial whenever a cause for taking them arose; so an exception must be taken to 
the charge of the court as soon as it has been delivered. This is to be done ina 
respectful manner; for it is of the utmost importance to the parties, the counsel, 
and all others concerned to support the dignity of the judge. If by any inad- 
vertence the learned judge has omitted to state any material explanation of the 
law which it was his duty to explain, or neglected to answer any or all of the 
points submitted to him, these should be suggested ; or if he has misstated the 
evidence to the jury, an opportunity to set that matter right ought to be given 
to him by calling his attention to it. 

When an exception is taken to the charge of the court, the judge should state 
in the bill of exceptions the words used, without any attempt to qualify them in 
any way whatever. What he said to the jury has had its effect, and if any 
qualification is given to it so that the court above have not the exact expression 
used, he may do great injustice to the party against whom a verdict has been 
found. A just, a noble, and impartial mind will disdain to carry a point at the 
expense of justice. 

3258. After the judge has delivered his charge, the jury are required to 
consider their verdict. For this purpose they havea right to withdraw from 
the bar or jury-box, and retire in charge of an officer to a private room, there 
to deliberate on their verdict. They are not allowed to take with them any 
documents, without the leave of the court, for it is evident that if the docu- 
ments should be all on one side, as, where depositions are taken to support the 
plaintiff’s claim, and none upon the other, or his testimony has all been given 
viva voce, in open court, the parties would not stand upon equal ground.” 

If, after having retired from the court, the jury cannot agree upon their 
verdict, and the court or judge is fully satisfied that they cannot agree, after 
having made many efforts to do so, the judge may in his discretion discharge 
them from the further consideration of the case. In England this has the ef- 
fect of putting the parties out of court without any jud ment, and of course 
each has to bear his own costs, and the plaintiff is allowed to bring a new suit 
for the same cause of action. If, in the new action, he should recover, he will 
not be entitled to the costs of the first.* In Indiana, when a jury in a civil 
cause was impanelled, heard a part of the evidence, and the jurors dispersed, 


See Wright v. Rogers, 2 Penn. N. J. 547. 
* Vallance v. Evans, 3 Tyrwh. Exch. 865; Sealy v. Powis, 3 Dowl. 872; 1 Am. Lead. 
Cas. 118; Everett v. Youells, 8 Barnew. & Ad. 349; Bonsor v. Clement, 6 Carr. & P. 230. 
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by consent, and next day one of the jurors failed to appear, whereupon the jury 
was dismissed, and a new jury impanelled, the see ae were held not to be 
erroneous.” 

The jury may also be dismissed by withdrawing a juror, that is, requesting 
one of the jurors to leave the jury-box, by which means the proceedings in the 
suit are at an end, and each party must pay his own costs. This is usually 
done at the suggestion of the judge when er are reasons why the case should 
not proceed further. But the plaintiff may bring a new suit for the same cause 
of action. 

3259. It may be remembered that the jurors were sworn “to try the issue 
joined between the parties, and a true derdiei give according to the evidence.” 
The issue is the question or matter in controversy between the parties, as ap- 
pears upon the pleadings on record; and the term evidence means the proofs 
adduced by the parties before the jury in open court; consequently no verdict 
can be founded upon any other knon lades and still less upon any hearsay in- 
formation acquired by a juror out of court. If a juror has any knowledge of 
- the facts, he ought to be examined like any other witness, in order to give the 
party against whom his knowledge would operate an opportunity to contradict 
or explain what operates on the juror’s mind. 

The verdict should be in positive terms, one way or the other, and not in 
any doubtful mode of expression ; but when it is a special verdict, it may be in 
the alternative. 

The law requires that the verdict shall be unanimous; the verdict of any 
number less than the whole twelve cannot be received, except by consent.” 

When the jury have agreed upon their verdict, they come into court, and 
after being placed in the jury-box, their names are called by the clerk of the court 
to ascertain whether they are all present. The clerk then asks them, “ Gentle- 
men of the jury, are you agreed upon your verdict?” Upon their assenting, 
he asks, “ How say you, do you find for the plaintiff or the defendant?” The 
foreman of the jury then answers either “We find for the plaintiff,” if in an 
action of debt or assumpsit, so many dollars, debts or damages, and costs; or 
if for the defendant, “ We find for the defendant.” The clerk then makes an 
entry of the finding, and addressing the jury, says, “Gentlemen of the jury, 
hearken unto your verdict, as the court have recorded it, you say you find,” 
and then repeats their finding, to which they all assent. 

But after the jury have come in, at any time before the verdict has been de- 
livered and recorded, either party has a right to ask that the jury shall be 
pe that is, that each juror shall be asked separately what is his verdict.” 

f, upon being so polled, one should dissent from his fellows, the verdict cannot 
be received, because the jurors are not unanimous. In such case, or indeed in 
any other, when the jury are in doubt, they may ask additional instructions 
from the court as to the law, or they may recall any witness about whose testi- 
mony there is some disagreement among the jurors.” They retire again, and 
further deliberate upon their verdict, and the same form of receiving it is pur- 
sued which was adopted in the first instance. ~ 

3260. A verdict is the unanimous decision made by a jury and reported to 
the court on the matters lawfully submitted to the jurors in the course of the 
trial of a cause. 


5 Harris v. Doe, 4 Blackf. Ind. 369. 
58 Campbell v. Wooldredge, Ga. Dec. part 2, p. 132. 
® Johnson v. Howe, 7 Ill. 342; Rigg v. Cook, 9 Ill. 386. It is held that polling the jury 
is in the discretion of the court. Beale v. Hall, 22 Ga. 431; Blum v. Pate, 20 Cal. 69. 
© Blackley v. Sheldon, 7 Johns. N. Y. 32. 
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In England at common law they have four kinds of verdicts in civil cases: 
privy verdicts, public verdicts, general verdicts, and special verdicts. 

A privy verdict is one delivered privily to a judge out of court. A 
verdict of this kind is delivered to the judge after the jury have agreed for the 
convenience of the jury, who, after having given it, separate. This verdict is 
of no force whatever until it is afterward delivered in open court. From its 
liability to abuse, this practice, it is believed, has seldom if ever obtained in 
the United States.” To relieve the jurors after they have agreed it is not un- 
usual for the counsel to agree that the jury shall seal their verdict and then 
separate. The sealing of a verdict consists in putting the verdict in writing 
and putting it in an envelop, which is sealed. When the court is again in 
session, the jury come in and give their verdict in all respects as if it had not 
been sealed, and a juror may dissent from it if since the sealing he has honestly 
changed his mind. 

3262. A public verdict is one delivered in open court; this verdict when re- 
ceived has its full effect, and, unless set aside, is conclusive on the facts, and 
when a final judgment is rendered upon it bars all future controversies in per- 
sonal action. 

3263. A general verdict is one by which the jury pronounce at the same time 
in the terms of the issue on the fact and the law, either in favor of the plaintiff 
or defendant.® The jury may find such a verdict whenever they deem it proper 
to do so, although the judge may direct them to find specially as to a particular 
fact on which a legal question may be raised. The verdict is general when it 
finds the facts and the law, as, for instance, that a certain sale took place; it is 
special when it finds certain facts, leaving it to the court to delde whether 
hoe facts constitute a sale.® ` 

When the verdict is general and some of the counts in the plaintiff’s declara- 
tion are bad, no judgment can be entered in favor of the plaintiff; and if a 
judgment is entered by the court below on the counts which are supposed to be 
good, the supreme court will reverse it on error.” But the rule that when one 
of several counts is bad no judgment can be entered on a general verdict does 
not apply to the case of a general verdict in favor of the defendant when some 
of his pleas are bad.® 

3264. A special verdict is one by which the facts of the case are put on record 
and the law is submitted to the judges, The jury have an option, instead of 
finding the affirmative or negative of the issue, as in a pees verdict, to find 
all the facts disclosed by the evidence before them, and, after setting them forth, 
to conclude to the following effect: “that they are ignorant, in point of law, on 


© Goodwin v. Appleton, 22 Me. 453; Dornick v. Richenback, 10 Serg. & R. Penn. 84. 
See McMurray v. O'Neil, 1 Call. Va. 246; Shamokin Coal Co. v. Milman, 8 Penn. St. 79. 
A verdict will be set aside if received by the judge out of court, and the jury is then dis- 
charged. Tuhe v. Eber, 19 Ind. 126; T v. Raught, 6 Minn. 235. But the court 
may adjourn to the chamber of a sick juror to receive the verdict. Litchfield Bank v. 
Church, 29 Conn. 137. 

& Sutliff v. Gilbert, 8 Ohio, 405; Riggs v. Cook, 9 TI. 336; Beale v. Cunningham, 42 
Me. 362; Blum v. Pate, 20 Cal. 69. A sealed verdict becomes part of the record only when 
delivered in open court. Rees v. Stille, 38 Penn. St. 138. 

6 Coke, Litt. 228; Fitzer v. McCannan, 14 Wisc. 68. 

“ Davizes v. Clark, 3 Ad. & E. 506. 

® Chidoteau’s heirs v. Dominiguez, 7 Mart. La. 521. 

“ Wilson v. Gray, 8 Watts, Penn. 37. But judgment may be entered on the good count 
if both counts relate to the same cause of action. Aldrich v. Lyman, 6 R. I. 98. And it 
has been held that a general verdict will stand when part of the counts are good. Peoria 
Ins. Co. v. Whitehill, 25 Ill. 466; Indianapolis R. R. v. Taffe, 11 Ind. 458; State v. Pace, 
9 Rich. So. C. 355. 

* Harker v. Orr, 8 Watts, Penn. 245, ; e Wilson v. Gray, 8 Watts, Penn. 87. 
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which side they ought upon those facts to find the issue; that if upon the whole 
matter the court shall be of opinion that the issue is proved for the plaintiff, 
they find for the plaintiff accordingly and assess the damages at dollars; — 
but if the court are of an opposite opinion, then they find for the defendant.” 
This form of finding is called a special verdict.” 

A special verdict must find the facts, and not merely the evidence of facts; 
it is upon the facts the court must pass their judgment what the law is, and 
they are not required to draw any inference.” If it does not find the material 
facts in detail, it is deficient ;" and if defectively stated, it will not be aided by 
facts appearing elsewhere upon the record.” 

In practice the jury have nothing to do with the formal preparation 
of the special verdict; when it is agreed that a verdict of that kind shall be 
given, the jury merely declare their opinion as to any fact remaining in doubt, 
and then the verdict is adjusted without their further interference. It is set- 
tled under the direction of the judge by the counsel and attorneys on either 
side, according to the state of the facts as found by the jury with respect to all 
particulars on which they have delivered an opinion, and with respect to other 
particulars, according to the state of the facts which it is agreed that they ought 
to find upon the a, ae before them.” 

The special verdict, when its form is thus settled, is, together with the whole 
proceedings on the trial, then entered on record, and the question of law arising 
on the facts found is argued before the court in banc, and decided by that court 
as in case of a demurrer. If either party be dissatisfied with their decision, he 
may afterward resort to a court of errors.” 

66. There is another mode of finding a special verdict; this is when the 
jury find a verdict generally for the plaintiff, but subject, nevertheless, to the 
opinion of the judges or the court above on a special case stated by the counsel 
on both sides with regard to a matter of law.” 

3267. A verdict must conform to the issue, and be certain. 

3268. When there is but one issue, the verdict must conform to it, for that is 
the only thing to be tried and ascertained; and when it does not conform to it, 
no judgment can be rendered upon it, because the matter to be'tried has not 
been found one way or the other ;” and a verdict is equally bad if it find only 
a part of the issue.” The verdict must also negative all the pleas in the case, 
when found for the plaintiff.” 

3269. When there are several issues, the verdict must conform to them all,” 
but though it is a general rule that the jury must answer all the issues, yet, 
when it appears that all the questions of the case are settled by the verdict 
that will be sufficient, and the verdict will not be set aside, unless the omission 


i re ee ce NR SR hr itl ey 


® The jury may, unless otherwise directed, find either a general or special verdict, but 
upon the request of either party the court must direct a special verdict. Michigan R. R. 
v. Bivens, 13 Ind. 263; Rufing v. Tilton, 12 Ind. 259. | 

7 Lawrence v. Beaubion, 2 Bail. So. C. 623; Brown v. Ralston, 4 Rand. Va. 504; Bert- 
rand v. Morrison, 1 Ill. 175; Henderson v. Allen, 1 Hen. & M. Va. 235; Suydam v. Wil- 
liamson, 26 How. 427. 

n Hann v. Field, Litt. Sel. Cas. Ky. 376; Leach v. Church, 10 Ohio, St. 148. 

7 Lee v. Campbell, 13 Ala. 198. 
P And having been thus settled cannot be afterward changed. Dana v. Farrington, 4 

inn. 433. 

% Stephen, Pl. 113; 3 Sharswood, Blackst. Comm. 877; Bacon, Abr. Verdict, D, E; 1 
Archbold, Pract. 189. 

1 3 Sharswood, Blackst. Comm. 378; City Bank v. McChesney, 20 N. Y. 240. 

% Moody v. Keener, 16 Ala. 218; Parker v. Moore, 29 Mo. 218. 

™ Patterson v. United States, 2 Wheat. 221; Barnett v. Watson; 1 Wash. C. C. 272. 

8 Kilpatrick v». S. W. Rail Road Bank, 6 Humphr. Tenn. 45. 

% Meighen v. Strong, 6 Minn. 177; Ronge v. Dawson, 9 Wisc. 246. 

286 


PROCEEDINGS BEFORE VERDICT, AND VERDICT. 3270, 3271 | 


to find the other issues prejudice the party complaining ; and where there is a 
finding on one issue in favor of the plaintiff, and no finding upon the others, the 
plaintiff may waive the other issues, or consent that a verdict as to them be 
entered against him.” 

3270. Another requisite of a verdict is certainty, for it is obvious that if 
there be no certainty in the verdict, the court cannot give judgment: thus, 
upon a libel for a breach of the revenue laws, the verdict found for the libellants, 
“ the vessel, tackle, apparel, and cargo, except that part of the cargo on which 
the duties have beeu paid,” was held to be too uncertain to give a judgment 
upon it.” And inan action for freight and demurrage a verdict in these words, 
“ we find for the plaintiff, and are of the opinion that the plaintiff has already 
received, out of property of the defendant, payment in full for the amount of 
freight to which he is entitled,” was set aside for uncertainty. But a verdict 
will not be set aside for uncertainty as to matters not essential to the gist of the 
action if it find the material matter in issue with sufficient certainty ;* nor is 
mere surplusage sufficient to vitiate a verdict.” 

If it can be ascertained from the verdict given by the jury what their find- 
ing is, the court will put it in form ;” as, where they found against some of the 
defendants only. When the amount is not in issue, a general verdict for the 
plaintiff not specifying the amount.is good.” So a verdict for the plaintiff for 
“the full amount claimed ” is good;™ or for “the amount of the note and in- 
terest,” 

327L Until the verdict has been formally recorded and the jury have sepa- 
rated, they may amend their verdict ; as, where the jury, through a misconcep- 
tion of the effect of legal terms, returned a verdict the very reverse of what 
they intended, the papers were again delivered to them by direction of the 
presiding judge, before they had separated and left their seats, and the judge 
explained to them the meaning of those terms, and they corrected their verdict, 
it was holden that this proceeding was correct.” But after the jury have been 
discharged and separated, they cannot be recalled to alter or amend their 
verdict.” 

The proceedings on trial by jury at nisi prius or at bar terminate with the 
verdict. 


% White v. Bailey, 4 Conn. 272. A verdict is good where the finding on some of the 
issues necessarily includes a finding on the others. White v. Bailey, 10 Mich. 155; O’Brien 
v. Hilburn, 22 Tex. 616. 

1 Sutton v. Dana, 1 Metc. Mass. 383. i 

& Stearn v. Barrett, 1 Mas. C. C. 153; Cheswell v. Chapman, 42 N. H. 47; Day v. Webb, 
28 Conn. 140. 

3 Richards v. Tabb, 4 Call, Va. 522. 

%* Diehl v. Peters, 1 Serg. & R. Penn. 367. 

® Prejepscot Proprietors v. Nichols, 10 Me. 256. 

% Patterson v. United States, 2 Wheat. 221; Bacon v. Callender, 6 Mass. 303; Duane v. 
Simmons, 4 Yeates, Penn. 441; United States v. Stereoscopic Slides, 1 Sprague, Dist. Ct. 
467. 
8 Fromme v. Jones, 13 Iowa, 474; Chace v. Fall River, 2 All. Mass. 533; Jones v. Julian, 
12 Ind. 274. 

% Chase v. Deming, 42 N. H. 274. 

® Warren v. Smith, 24 Tex. 484. 

” Newton v. Ker, 14 La. Ann. 704. Such a verdict is insufficient where the demand is 
unliquidated. Harrell v. Babb, 19 Tex. 148. 

* McGregor v. Armill, 2 Iowa, 30; Mitchell v. Addison, 20 Ga. 50. 

a2 Ward v. Bailey, 23 Me. 316. See The State v. Underwood, 2 Ala. N. 8. 744; Beates v. 
Retallick, 23 Penn. St. 288. The court may amend the verdict in matter of form. Hamp- 
ton v. Waterston, 14 La. Ann. 239; Corbett v. Gilbert, 24 Ga. 454; Russell v. Wheeler, 1 
Hempst. C. C. 3; Truebody v. Jacobson, 2 Cal. 269. And a verdict for the plaintiff, giving 
no damages, was amended by adding nominal damages. Coit v. Waples, 1 Minn. 134. 

" Sargeant v. The State, 11 Ohio, 472; Walters v. Junkins, 16 Serg. & R. Penn. 414, 
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3272. After the trial the unsuccessful party may move the court to grant a 
new trial, or to arrest the judgment, or to give judgment non obstante veredicto, 


New trial. 

Nature of a new trial. 

For what a new trial will be granted. 

For matters arising before or in the course of trial. 
For want of notice. 

For irregularity in the impanelling of the jury. 
The improper admission and rejection of evidence. 
The misdirection of the judge. 

For wrongful acts of the successful party. 

For misconduct of the jurors. 

When the verdict is against law. 

When the verdict is against evidence. 

For newly discovered evidence. 

The nature of newly discovered evidence. 

The nature of the discovery of new evidence. 
For surprise. 

For excessive damages. 

For inadequacy of damages. 

When a witness has been convicted of perjury. 
The practice on motions for new trial. 

Arrest of judgment. 

Arrest of judgment for defects in the pleadings. 
Arrest of judgment for defects in the verdict. 
Judgment non obstante veredicto. 

Repleader. 

Venire faciar de novo. 

The judgment and its incidents. 

The form of judgments. 

The kinds of judgments. 

Judgments for the plaintiff. 

Judgments for the defendant. 

Judgments rendered before issue. 

For the plaintiff. 

For the defendant. 

Where judgment ought to be given. 


or to award a repleader, or to award a venire facias de novo. 


3273. A new trial is a re-examination of an issue in fact before a court and 
jury, which had been tried at least once before the same court and a jury; or it is 
“a reinvestigation of the facts and legal rights of the parties upon disputed facts,” 
and either upon the same, or different, or additional evidence before a new 


jury, and probably, but not necessarily, before a different judge.’ 


14 Chitty, Gen. Pr. 30. 
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and practice of granting new trials is concealed in the night of time; formerly 
they could be obtained only with the greatest difficulties, for it is a good prin- 
ciple of law that the decision of a jury upon an issue in fact is in general irre- 
versible and conclusive.? But by the modern practice they are more liberall 
granted in furtherance of justice. Still, it has been considered that the “ im- 
portant right of trial by jury requires that new trials should never be granted 
without solid and substantial reasons; otherwise, the province of jurymen 
might be often transferred to the judges, and they, instead of the jury, would 
become the real triers of the facts. A reasonable doubt merely, that justice has 
not been done, especially in cases where the value and importance of the cause 
is not great, appears to be too slender for them.” 

On the conclusion of a trial it sometimes happens that one of the parties is 
dissatisfied with the opinion expressed in the course of the trial by the judge 
who tried the cause, and which produced the result against him, whether it re- 
lated to the effect or the admissibility of the evidence; or he may think the 
evidence against him insufficient in law when no adverse opinion has been ex- 
pressed by the judge, and yet he may not have obtained a special verdict, or 
demurred to the evidence, or tendered a bill of exceptions. He is in such case 
at liberty to move the court in banc, or a single judge, in some cases, durin 
the time prescribed by the rules of court, to grant a new trial on the ground o 
the judge having misdirected the jury, or having admitted or refused evidence 
contrary to law. He may apply for the same remedy in other cases when jus- 
tice does not appear to have been done at the first trial; as, where the aia 
though not contrary to evidence or on insufficient ground in point of law, is 
manifestly wrong in point of direction, as contrary to the weight of evidence, 
and on that ground disapproved of by the judge who tried the cause; or the 
new trial may be ret | for where new evidence of a material fact has been 
discovered since the trial which.the party did not know, and of course could 
not produce before the jury; or when the losing party has been taken by sur- 
prise, or in cases where the damages given are excessive, or the jury have mis- 
conducted themselves, or the parties attempted to bias the jury unlawfully ; in 
these, and all other cases where it appears that injustice has been done, or might 
have happened, a new trial will be granted. These reasons may be classed as 
follows: matters which arose before or in the course of the trial, the acts of the 

revailing party, the misconduct of the jury, cases where the verdict is improper 
use it is either against law or against evidence, the discovery of new evi- 
dence, because the losing party has been taken by surprise, because the damages 
are excessive, because the damages are inadequate, because the witness has since 
been convicted of perjury. 

3274. The matters arising before or in the course of the trial for which a new 
trial may be granted are want of notice, the irregular impanelling of the jury, 
the admission of illegal or the rejection of legal evidence, and the misdirection 
of the judge. 

3275. The most obvious principles of justice require that a man should have 
a right to defend himself he attacked ; that he should be allowed to explain 
his conduct when it is alleged he has violated the law either by not fulfilling 
his legal engagements or because he has committed a wrong, tort, or injury to 
another. Justice, therefore, requires that the defendant should have a sufficient 


? Formerly, the law provided one means of appeal from the verdict of a jury in certain 
cases, by writ of attaint; upon this there was a kind of new trial, by twenty-four jurors. 
This was applicable only in cases where the jury wilfully and knowingly gave a false ver- 
dict. This kind of proceeding is abolished even in England, and perhaps was never 
ga oe in the United States. 


er “hippen, P. J. in Cowperthwaite v. Jones, 2 Dall. 56. 
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notice of the time and place of trial, and the want of it, unless it has been waived 
by an appearance and making defence, will in general be sufficient to entitle the 
defendant to a new trial.‘ But the insufficiency of the notice must have been 
calculated reasonably to mislead the defendant. 

3276. The selection of a jury should be fairly made. If there should be any 
fraud by any of the officers to whom this service has been confided by law; as, 
if a clerk in calling the names of the jurors, instead of calling the name of the 
person drawn should substitute that of a friend of one of the parties in the 
cause; or, if no unfairness of this kind should occur, a person not qualified, as 
an infant or an alien, should be put on the jury ;° or if a person not regularly 
summoned and returned should personate another and serve on the jury ;° or if 
a juror who was on a first trial is put on a second trial, and the fact is not 
known to the party until the second verdict is rendered ;’ all these are sufficient 
for granting a new trial. 


But a:person exempted from service on a jury is not incompetent, and a 


new trial will not be granted because he serves.’ 

Disqualifications of jurors, whether arising from relationship, bias, or im- 
proper influence sce before trial, must in general be put forward before the 
jury is impanelled, or they will be waived. If the objection is not made till 
after trial, some excuse must be shown for the delay.’ 

3277. When, in the hurry of a jury trial, the judge through inadvertence 
or mistake admits improper evidence, or rejects that which is legal, the court will, 
on a motion for a new trial, grant it, and set aside a verdict which has been 
obtained through this mistake, and the complaining party will not be sent toa 
court of error for redress. 

The improper admission or exclusion of evidence is as we have seen one of 
the grounds for a bill of exceptions; ° and the party may in some cases elect 
between these two remedies, It may be said in general that any improper ev- 
idence which is sufficient for a new trial is ground for exceptions, but the con- 
verse is not true. While exceptions lie to the admission of any improper 
material evidence to the prejudice of the party which is properly objected to, a 
motion for a new trial is addressed to the discretion of the court, and will not 
be granted, even though the evidence was objected to at the time, if the court 
can see plainly from the whole evidence, such as preponderance in favor of the 
verdict, that a contrary verdict would have been set aside as against evidence." 
But if the evidence is objected to at the time and is so material as to be likely 
to affect the verdict, the court will grant a new trial instead of forcing the 
party to carry up the case on exceptions.” 


t Buller, Nisi P. 327; Attorney General v. Stevens, 3 Price, Exch. 72; 3 Doug]. 402; 1 
Wend. N. Y. 22. See Jamieson v. Pomeroy, 9 Penn. St. 230. 

6 Stainton v. Beadle, 4 Term, 473; Lane v. Goodwin, 47 Me. 593. 

e Norman v. Beaumont, Willes, 484; Barnes, 453. In Pennsylvania, by going on to trial 
the effect will be cured in both criminal and civil cases, But in Massachusetts a new trial 
will not be granted, because one of the jurors had not been drawn and returned according 
to law, if the objection be not made till after verdict, nor in a capital case, because the 
juror belonged to another county. Armstead v. Hadley, 1 Pick. Mass. 38. A new trial 
will not be granted in Kentucky because a juror was an alien, though it was unknown to 
the party and his counsel till after verdict. Presbury v. State, 9 Dan. Ky. 208. Nor in 
Tennessee, on the ground of the incompetency of the juror. Booby v. State, 4 Yerg. Tenn. 
111. And if known at the time of trial, it is no valid objection in Missouri. Lisle v. 
State, 6 Mo. 426. 

1 Herndon v. Bradshaw, 4 Bibb, Ky. 45; Craig v. Elliot, 4 Bibb, Ky. 272. 

8 State v. Forshner, 43 N. H. 89. 

? Cannon v. Bullock, 26 Ga. 431; Boetge v. Landa, 22 Tex. 105; Lafayette Co. v. New 
Albany R. R., 13 Ind. 90. 16 Before, 3232. 

1 Thorndike v. Boston, 1 Mete. Mass. 242: Robbins v. Lincoln, 12 Wise. 1. 

u Eddy v. Baldwin, 32 Mo. 369; Lynd v. Picket, 7 Minn. 184. 

290 


PROCEEDINGS AFTER VERDICT. 3278-3280 


But to support the motion the objections must be made at the trial, and a 
new trial will not be granted for the admission of improper evidence, if the 
party allowed it without objection.” 

3278. A new trial will be granted for any misdirection of the judge, when 
such misdirection has caused or is likely to cause injustice and an injury to the 

arty against whom the verdict has been rendered ; for when no injustice has 
been done, and a new trial would be likely to produce the same result, it will 
not be granted. Such misdirection relates either to matter of law or to matter 
of fact. 

3279. When the judge at the trial misdirects the jury on matter of law 
material to the issue, whatever may be the nature of the case, the verdict will 
be set aside, and a new trial granted, if such misdirection or instruction may 
have influenced their verdict.™* But an erroneous opinion upon an abstract 
question of law expressed by the judge in charging the jury, which is not in- 
volved in the decision of the case, is not a ground for reversing the judgment 
or for granting a new trial; nor will a new trial be granted for misdirection 
where entire justice has been done.'® 

A new trial will be granted if it appear that the charge of the presidin 
judge took from the jury a matter of fact in controversy between the parties; 
or where the opening and closing of the argument before the jury, which be- 
longs to the defendant and was claimed by him, was assigned to the plain- 
tiff.’® 

If the judge refuse or neglect to charge the jury upon a material point when 
requested by the counsel against whom a verdie hag been rendered, if the ver- 
dict was so rendered for want of such instruction, a new trial will be granted; 
but a new trial will not be granted where the judge simply neglected to charge 
the jury upon a point when his attention was not drawn to it.” 

When the issue consists of a mixed question of law and fact and there is a 
conceded state of facts, the rest is a question of law for the court, and a misdi- 
rection in respect to such an issue will avoid the verdict.” 

3280. Misdirection of facts will in some cases be sufficient to vitiate the pro- 
ceedings. If, for example, the judge should undertake to dictate to the jury.” 
When the judge delivers his opinion to the jury on a matter of fact, it should 
be delivered as mere opinion which they are at liberty to disregard, and not as 
instructions binding on them.” 

It may be observed as a general rule that a new trial will not be granted on 
account of a misdirection either as to law or fact, when injustice has not been 
done and the verdict has not prejudiced the complaining party.” 


13 Hinton v. State, 24 Tex. 454; Dozier v. Jernan, 30 Mo. 216; United States v. Flowery, 
1 Sprague, Dist. Ct. 109. 

Lane v. Crombie, 12 Pick. Mass. 177; Hoyt v. Dimon, 5 Day, Conn. 479; Doe v. 
Paine, 4 Hawks, No. C. 64; West v. Anderson, 9 Conn. 107. 

18 Reed v. McGrew, 5 Ohio, 875; Jordan v. James, 5 Ohio, 88; Sherman v. Champlain 
Co., 31 Vt. 162; Moffitt v. Cressler, 8 Iowa, 122. 

16 Johnson v. Blackman, 11 Conn. 342; Simpson v. Norton, 45 Me. 281. 

1 United States v. Tillotson, 12 Wheat. 180. 

18 Davis v. Mason, 4 Pick. Maas. 156. 

19 Den v. Sinnickson, 4 Halst. N. J. 149; Coleman v. Roberts, 1 Mo. 97. But the court 
may refuse to instruct upon a point upon which no evidence was adduced. Freeman v. 
Edmunds, 3 Hawks, No. C. 5. 

æ% Alsop v. Swathel, 7 Conn. 500; Goodrich v. Eastern R. R., 38 N. H. 390. 

a Diover v. Gunton, 2 Wend. N. Y. 596. ® See Hine v. Robbins, 8 Conn. 342. 

2 Trotter v. Saunder, 7 J. J. Marsh. Ky. 321; Dallam v. Handley, 2 A. K. Marsh. Ky. 
418; 12 Johns. N. Y. 513. 

* Mansfield v. Wheeler, 23 Wend. N. Y. 79; Price v. Evans, 4 B. Monr. Ky. 386; Selleck 
v. Turnpike Co., 13 Conn. 453. A 
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If the judge gives any instructions to the jury out of court without the 
seen of the parties, or visits the jury in their room, the verdict will be set 
aside. 

3281. If the prevailing party, his agent, or attorney has been guilty of any act 
of impropriety a which the jury have been induced to give a verdict against 
the other party, this will be sufficient ground for granting a new trial, and in 
many cases evils arise and injury is sustained by the losing party when it might 
be very difficult to prove the injury; the courts, therefore, look with jealous 
eyes over such acts. Still, it is not easy to say what acts will be sufficient to 
authorize the court to grant a new trial. The following of many examples will 
suffice to show the nature of these.wrongful acts; as, when a paper not before 
submitted to the court is surreptitiously handed to the jury, being material on 
the point in issue,” unless it appears that they have not looked into it.” So if 
he have labored the jury, or used improper influence with them, or procured 
another to do so to induce them to give a verdict in his favor, a new trial will 
be granted. And even when handbills reflecting upon the plaintiff’s charac- 
ter were distributed in court and shown to the jury on the day of trial, a verdict 
against him was set aside upon application and a new trial granted, although 
the defendant by his affidavit denied all knowledge of the handbills.* But if 
the other party is aware of such attempts, it is his duty to apply for their cor- 
rection, and his neglect so to do when in his power will deprive him of the 
equity he had to claim a new trial; he must be supposed to have acquiesced in 
them. When indirect measures have been resorted to in order to prejudice the 
jury, or tricks practiced,” or unlawful attempts to suppress or stifle evidence, 
or thwart the proceedings, or to obtain an unconscionable advantage, or to mis- 
lead the court and jury, they will be defeated by granting a new trial.” 

3282. The jury are sworn well and truly to try the issue between the parties, 
and a true verdict give according to the evidence. Any misconduct in violation 
of their oaths is a sufficient ground for granting a new trial; as, where they 
found a verdict by a lottery ;* but where each of the jurors set down a sum in 
a case of tort and the whole were added up together, and to ascertain the ave- 
rage the product was divided by twelve, for which amount the jury found their 
verdict, it was held there was nothing illegal in this mode of arriving at a ver- 
dict, because in torts and other cases where there is no ascertained demand it 
can seldom happen that jurymen will at once agree upon a precise sum to be 
given in damages; there will necessarily arise a variety of opinions, and mutual 
concessions must be expected ; a middle sum may in many cases be a good rule; 
and though it is possible this mode may sometimes be abused by a designing 
juryman fixing upon an extravagantly high or low sum, yet, unless such abuse 
appears, the fraudulent design will not be presumed.” It does not appear 


25 r v. State, 3 Minn. 262. 

* Coke, Litt. 227,b. The mere fact that an improper paper was sent to the jury without 
the knowledge of the adverse party is not ground for new trial. Maynard v. Fellows, 43 
N. H. 255; Shields v. Guffey, 9 Iowa, 322. 

” Hakley v. Hastie, 3 Johns. N. Y. 252. 

5 Knight v. Freeport, 13 Mass. 218; Blaine’s Lessee v. Chambers, 1 Serg. & R. Penn. 

*® Coster v. Merest, 3 Brod. & B. 272. 

» 11 Mod. 141. 

* Graham, New Tr. 56; 4 Chitty, Gen. Pr. 59; Barron v. Jackson, 40 N. H. 365. 

”» Hale v. Cove, Strange, 642; Mitchell v. Ehele, 10 Wend. N. Y. 595. 

s Cowperthwait v. Jones, 2 Dall. 56; Grinnell v. Phillips, 1 Mas. 542; Johnson v. Perry, 
2 Humphr. Tenn. 569; Harvey v. Jones, 3 Humphr. Tenn. 157; Harrison v. McGehee, 24 
Ga. 530; St. Martin v. Desnoyer, 1 Minn. 156. But where, beforehand, the jury agreed 
that the result, whatever it might be, should be the amount of their verdict, a new trial 
was granted. Ellege v. Todd, 1 Humphr. Tenn. 43; Manix v. Malony, 7 Iowa, 81. 
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whether the jury agreed beforehand to be bound by the result; it seems they 

took this method simply to ascertain whether they could arrive at something 

like an agreement. Indeed, it would seem from what the presiding judge said, 

i this method was employed by the jury to “collect the sense of its mem- 
rs. 

If remarks of a character to influence the verdict are addressed to the jury 
before they have rendered their verdict by third parties, a new trial will be or- 
dered ;* but this will not be done unless there is reason to suppose that the 
remarks may have some effect.” | 

The misconduct of the jury cannot be shown by the evidence of any of their 
number.” 

3283. When a verdict is found directly opposite to the direction or instruction 
of the judge on a matter of law, it must of necessity be set aside, or the jury, 
and not the court, would determine the law, which would be destroying the 
very constitution of a trial by jury, that the judges are to decide the law, and 
the jury ascertain the facts. But a new trial will not be granted where, in 
the opinion of the court, substantial justice has been done between the parties, 
although the law arising from the evidence would have justified a different 
result. 

Where one part of the verdict is inconsistent with another, it is a nullity, 
and will be set aside. 

3284. A new trial will be granted when injustice has been done and the ver- 
dict is clearly against evidence; “ but not where justice has been done, although 
the verdict be against the weight of evidence, that is, that the proof on the side 
of the losing party, in such case, is greater than that on the other.” A verdict 
may be set aside because it is against the weight of the evidence, but in such cases 
the evidence is not to be weighed in golden scales. In considering such cases, 
the general rule is that the verdict once found shall stand ; the setting aside is 
an exception, and it ought to be an exception of rare and almost singular occur- 
rence.“ This is especially the case when two juries have determined the same 
way.“ 

The courts are reluctant to grant a new trial for this cause, as there is danger 
of usurping the province of the jury to decide questions of fact. A new trial 
will of course be granted where there is absolutely no evidence to support the 


* Cowperthwait v. Jones, 2 Dall. 56. 

*® Cole v. Swan, 4 Greene, Iowa, 32; Thrift v. Redman, 13 Iowa, 25; State v. Andrews, 
29 Conn. 100. 

* People v. Boggs, 20 Cal. 432; People v. Brannigan, 21 Cal. 337. 

8 Duhon v. Landry, 15 La. Ann. 557; Pratte v. Coffman, 33 Mo. 71; McCray v. Stewart, 
16 Ind. 377; Butt v. Tuthill, 10 Iowa, 585; Brown v. State, 28 Ga. 199. In Iowa, under 
the code, 3 1810, the jurors may show the manner of making up the verdict. Ruble v. 
McDonald, 7 Iowa, 81. : 

33 Caffrey v. Groome, 10 Iowa, 548. 

» Smith v. Shultz, 2 Ill. 490. See Marr v. Johnson, 9 Yerg. Tenn. 1. 

® Mitchell v. Printup, 27 Ga. 469. 

a Corsies v. Little, 2 Green, N. J. 373; Brugh v. Shanks, 5 Leigh, Va. 598; Yale v. 
Yale, 13 Conn. 185; Wells v. Waterhouse, 22 Me. 131; Hudson v. Williamson, 3 Brev. 
So. C. 342; Jenkins v. Whitehead, 9 Miss. 157; Waite v. White, 5 Ark. 640; Scott v. 
Brookway, 7 Mo. 61; Cassels v. The State, 4 Yerg. Tenn. 149; Wait v. McNeil, 7 Mass. 
261; Zaleer v. Geiger, 2 Yeates, Penn. 522; Emmet v. Robinson, 2 Yeates, Penn. 514; 
Lloyd v. Newell, 3 Halst. N. J. 296; United States v. Duval, Gilp. Dist. Ct. 356. 

4 Yarborough v. Abernathy, 1 Meigs, Tenn. 483; Pettitt v. Pettitt, 4 Humphr. Tenn. 19; 
Todd v. Boone County, 8 Mo. 431; Bank v. King, 2 Green, N. J. 45; Stanley v. Whipple, 
alia C. C. 35; Harbour v. Reyburn, 7 Yerg. Tenn. 432; Kellogg v. Budlong, 8 Miss. 


a Hammond v. Wadhams, 5 Mass. 353. 
“ Coffin v. Newbu rt Mar. Ins. Co., 9 Mass. 486; Fowler v. Etna Ins. Co., 7 Wend. 
N. Y. 270; Dorsey v. Dougherty, 1 A. K. Marsh. Ky. 182. 
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verdict, in which case a demurrer might have been taken to the evidence. In 
some cases the courts have declined to grant a new trial, where the evidence of 
the prevailing party by itself was sufficient to support the verdict.“ But this 
rule is too narrow, and in fact it is impossible to lay down any general rule. 
If the jury in making their verdict have clearly rejected evidence which is 
competent, uncontradicted, and unimpeached, a new trial will be granted.” 
But if the questions of fact are left doubtful, and specially where the evidence 
is circumstantial, the court will decline to interfere with the verdict.® 

The decision of the jury as to the credibility of a witness cannot be reviewed 
on a motion for a new trial if the evidence was at all conflicting.” 

3285. A new trial may be granted for newly discovered evidence, and we will 
oe successively the nature of this evidence, and the circumstances of its 

iscovery. 

3286. When evidence has been discovered since the trial which might have 
been produced before the jury, it must be such, to entitle the party to a new 
trial, as would have been material,” and not merely cumulative, and such as 
would have changed the verdict if produced, and which induces a belief that 
injustice has been done.” It must appear that such newly discovered evidence 
is material to the issue, going to the merits; and evidence merely to impeach 
the character of a witness is not of this nature; and if the witness who is 
now offered as newly discovered was incompetent at the time of the trial, and 
has since become competent, this will not be considered as newly discovered 
evidence.” 

If matters might have been offered in evidence, but were not, this is not the 
kind of newly discovered evidence which is ground for a new trial.“ 

It must be made to appear by competent affidavits that in truth the matters 
offered as new evidence are, in fact, material.® 

The affidavit of the party on information and belief that certain witnesses 
will give certain testimony is not sufficient ;™ or his affidavit as to what the 
new witness swore to at another trial.” If the new evidence will not alter the 
result, or if taking the whole there is enough to support the verdict, a new trial 
will be refused." 

3287. The evidence must not only be material, but it must have been discov- 
ered since the trial, and the party must also have used due diligence and every 
reasonable exertion in his power to procure it; for if by using proper means 
he could have procured it so as to produce it on trial, it will not be considered 


“ Cummins v. Scott, 20 Cal. 83; Howard v. Coshow, 33 Mo. 118; Laville v. Lucas, 13 
Wisc. 617; Spicely v. True, 14 Ind. 437. 

“ Rogers v. Lewis, 19 Ind. 405; Hall v. Hunter, 4 Greene, Iowa, 539. 

€ Robertson v. Dodge, 28 Il. 161. f 

“Pulliam v. Ogle, 27 Ill. 189; Greenfield Bank v. Crafts, 4 All. Mass. 447; Dixon v. 
Merritt, 6 Minn. 160; Cross v. Carey, 25 Ill. 562. 

Reboul v. Chalker, 27 Conn. 114; Wilson v. Horne, 37 Miss. 477; Cummins v. Rice, 
19 Tex. 225; Bradley v. Geiselman, 22 Ill. 494. 

Watts v. Howard, 7 Metec. Mass. 478; Kirby v. Waterford, 14 Vt. 414. 

$t Mechanics’ Fire Ins. Co. v. Nichols, 1 Harr. Del. 410; Alsop v. Ins. Co. 1 Sumn. C. C. 
451; Den v. Geiger, 4 Halst. N. J. 228; Pike v. Evans, 15 Johns. N. Y. 210; Gardner v. 
Mitchel, 6 Pick. Mass. 114; Reed v. McGrew, 5 Ohio, 375. 

5? McIntire v. Young, 6 Blackf. Ind. 496; Harbour v. Rayburn, 7 Yerg. Tenn 432; 
Martin v. Ehrenfels, 24 Ill. 187. 

53 Sawyer v. Merrill, 10 Pick. Mass. 16. 

“4 Reed v. Moore, 3 Ired. No. C. 310. 

$ Hinds v. Terry, 1 Miss. 80; Parker v. Hardy, 24 Pick. Mass. 246. 

5 Keough v. McNitt, 6 Minn. 518. 

5 Eddy v. Caldwell, 7 Minn. 225. 

8 Mead v. Constans, 5 Minn. 171. 
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as new evidence, but its non-production will be attributed to his laches or ne- 
glect, from the effects of which a court will never relieve a party.” 

3288. New trials are now granted on the ground of newly discovered evi- 
dence, but with the following restrictions : 

The testimony or evidence must have been discovered since the trial. 

The party must have used due diligence to procure it on the former trial. 

It must be shown to be material to the issue. 

It must go to the merits of the cause, and not merely impeach the character 
of a witness. 

It must not be merely cumulative.” 

3289. By surprise, in practice, is understood that situation in which a party 
is placed, without any default of his own, which will be injurious to his in- 
terests.. The courts always do every thing in their power to relieve a party 
from the effects of a surprise when he has been diligent in endeavoring to avoid 
it. 

A new trial will be granted to relieve a party from the effects of a surprise ; ° 
as, where a witness had been regularly subpoenaed by the defendant, and at- 
tended at the circuit, and was present shortly before the cause was called on, 
when he absented himself without the knowledge or consent of the defendant 
or his attorney, his absence was not discovered until after the jury were sworn. 
For want of this witness the defendant lost his cause. The court granted a 
new trial because the party was taken by surprise, and because it appeared to 
the court that the witness, as well as all persons answerable over to the defend- 
ant, were insolvent. So where an agreement was made between the attorneys 
that a suit should be dropped, and the case remained on the docket, and was 
brought to trial; the verdict was set aside on the ground of surprise.“ And 
where a deed had been in the hands of the attorney on the other side, and notice 
was given to him to produce it, which he did not do, and on the trial first in- 
formed the attorney who had given him the notice that before he received the 
notice he had delivered the deed to another, a new trial was granted on the 
ground of surprise.” Another instance of the grant of a new trial may be 
mentioned, where the party relied upon the same course being taken that had 
been adopted twice before ; as, where documents had been read without objection 
on two former trials, and on the third they were excluded in consequence of an 
- objection which had not been anticipated. 

To entitle a party to a new trial, the surprise must be such that he had no 
opportunity to move for a continuance of the cause, and the record must show 
clearly that such was the fact.” If the party neglected to move for a continu- 


® The party moving for a new trial on this ground is held to strict proof of diligence. 
Baker v. Joseph, 16 Cal. 173. In California, newly discovered evidence is no ground for a 
new trial in a criminal case. People v. Bernstein, 18 Cal. 699. 

© See, as to these several points, People v. The Superior Court, 10 Wend. N. Y.291; Row- 
ley v. Kinney, 14 Johns. N. Y. 186; Pike v. Evans, 15 Johns. N. Y. 132; Guyott v. Butts, 4 

end. N. Y. 579; Moore v. Philadelphia Bank, 5 Serg. & R. Penn. 41; Bond v. Cutler, 7 
Mass. 205; Evans v. Rogers, 2 Nott & M’C. So.C. 563; Stone v. Clifford, 5 La. 11; Nichols 
v. wou. 11 La. 409; Gravier’s Curator v. Rapp, 12 La. 162; Drayton v. Thompson, 1 Bay, 
So. C. 263; Jones v. Lollikoffer, 2 Hawks, No. C. 492; Smith v. Shultz, 2 Ill. 491; Knox 
v. Work, 2 Binn. Penn. 582; Aubel v. Ealer, 2 Binn. Penn. 582, note; Turnbull v. O’Hara, 
a oe Penn. 446; Waln v. Wilkins, 4 Yeates, Penn. 461; Goff v. Mulholland, 33 Mo. 


“© Rawle v. Skipwith, 8 Mart. N. s. La. 407. 
e McFarland v. Clark, 9 Dan. Ky. 134. 
* Ruggles v. Hall, 14 Johns. N. Y. 112; Tilden v. Gardinier, 25 Wend. N. Y. 663. 
“ Price v. McIlvaine, 3 Brey. So. C. 419; Hannah v. Indiana R. R., 18 Ind. 431. 
© Jackson v. Warford, 7 Wend. N. Y. 62. ® Helm v. Jones, 9 Dan. Ky. 26. 
€ Thompson». Porter, 4 Bibb, Ky. 70; al v. Kirtley, 1 J. J. Marsh. Ky. 96. 
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ance, having an opportunity, he must abide the result; he cannot take the 
ee of a verdict in his favor, and afterward claim the benefit of a new 
trial. 

3290. A new trial will be granted when the damages found by the jury against 
a defendant are unreasonably great and not warranted by law, or excessive. 
The damages are excessive, first, when they are greater than is demanded by 
the writ and declaration ;® and, secondly, when they are greater than is author- 
ized by some fixed rules and principles of law; as, in cases of actions upon 
contracts, or for torts done to property, the value of which may be ascertained 
by evidence.” But in action for torts to the person or reputation of the plain- 
titf, the damages will not be considered excessive unless they are outrageous. 
In cases of this kind, where there is no certain measure of damages, the court 
will not substitute its own sense of what would have been the proper amount 
of the verdict, and, therefore, will not set aside a verdict for excessive damages, 
unless there is reason to believe that the jury were actuated by passion, or by 
some undue influence perverting their judgment.” 

3291. New trials are rarely granted on account of the inadequacy of damages 
given by the jury. When the damages can be appreciated, as, where they are 
given upon a contract, or for an injury to real or personal estate, and they are 
so small that that fact raises a presumption that the jury have acted upon a 
mistake, and the judge who tried the cause is dissatisfied with the verdict, a 
new trial will be granted,’ On the contrary, in action for torts to the person 
or reputation, the smallness of damages is no ground for a new trial.” 

In an action for an injury caused by a dam, the jury found for the plaintiff 
for a smal] amount, which finding involved the permanent right of the defend- 
ant to maintain the dam, and the court granted a new trial.” 

3202. Another cause for granting a new trial is the conviction of perjury of 
a witness who testified ; but the mere finding of a bill of indictment is not 
sufficient, though it may induce the court in some instances to stay the proceed- 
ings until the indictment has been tried.” 


® McClure v. King, 15 La. Ann. 220; Grant v. Popejoy, 15 Ind. 311; Kellogg v. Ballard, 
10 Wisc. 440. 

® Hook v. Turnbull, 6 Call, Va. 85; McIntire v. Clark, 7 Wend. N. Y. 330. 

Coffin v. Coftin, 4 Mass. 41; Commonwealth v. Norfolk, 5 Mass. 435; Dodd v. Pierson, 
6 Halst. N. J. 284. 

n Jacobs v. Bangor, 16 Me. 187. See Whipple v. Cumberland Man. Co., 2 Stor. C. C. 
661; Dodd v. Hamilton, 2 Tayl. No. C. 31; Alea v. Craig, 1 Green, N. J. 294; Boyers v. 
Pratt, 1 Humphr. Tenn. 90; Thompson v. French, 10 Yerg. Tenn. 452; Sumnor v. Wilt, 4 
Serg. & R. Penn. 27; Kern v. North, 10 Serg. & R. Penn. 399; Coleman v. Southwick, 9 
Johns, N. Y. 45; Southwick v. Stevens, 10 Johns. N. Y. 443; Bacon v. Brown, 4 Bibb, Ky. 
91; Ogden v. Gibbons, 2 South. N. J. 518; Harris v. Rupel, 14 Ind. 209; Hinchman v. 
Whetstone, 23 Ill. 185; St. Martin v. Desnoyer, 1 Minn. 156; Beaulieu v. Parsons, 2 Minn. 
87; Stoneseifer v. Sheble, 31 Mo. 243. In Shaw v. Boston R. R., 8 Gray, Mass. 45, there 
were three trials resulting in successive verdicts for $15,000, $18,000, and $22,250. The 
court refused to set aside the last. The following verdicts have been held not to be exces- 
sive: For fracture of the skull and permanent deformity, caused to a girl six years old, 
$7000, Macon R. R. v. Winn, 26 Ga. 250; $5000 for breach of promise, coupled with seduc- 
tion, Goodall v. Thurman, 1 Head, Tenn. 209; $4000 for serious injury from a toll gate 
carelessly left open, Danville Co. v. Stewart, 2 Mete. Kv. 119; $4000 for slander, Letton v. 
ae 2 Metec. Ky. 558; $500 for malicious prosecution, Pankett v. Livermore, 5 Iowa, 

iT. 

™ Taunton Man. Co. v. Smith, 9 Pick. Mass. 11. 

™ Coyler v. Huff, 3 Bibb, Ky. 34; Shoemaker v. Livezely, 2 Browne, Penn. 286. In 
Virginia, a new trial is authorized by statute in an action of slander when the damages 
are too small. Rixey v. Ward, 3 Rand. Va. 62. 

™ Ryerson v. Morris Co., 4 Dutch. N. J. 97. ; 

% Beafield v. Petrie, 38 Dougl. 24; Petrie v. Millies, 3 Dougl. 27. See Harrison v. Harris- 
son, 9 Price, Exch. 89. 
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3298. The granting of a new trial is a matter within the judicial discretion 
of the court, and the granting or refusal is not in géneral a subject of appeal or 
exception.” It is granted in order to secure justice, and will be refused where 
substantial justice been done, although errors may exist.” It will be re- 
fused in cases where there is no probability of disturbing the result, however 
erroneous the court may consider such result; as, where successive juries have 
rendered the same verdict. It is stated that a third verdict has never been set 
aside on a motion for a new trial,” and on a motion for a third trial the court 
denied it “ because there ought to be an end of things.”” At common law the 
motion for a new trial was heard before the judge who tried the case, but this 
has been changed by statute in some states.” It must in general be made at 
the term at which the case is tried and within a time established by the rules 
of the court." 

3294. By arrest of judgment is meant the refusal of the court having juris- 
diction to enter a judgment upon a verdict, a default, or a demurrer to evidence 
for some cause apparent upon the record. The judgment of the court, which is 
a conclusion of law from the facts ascertained and spread out upon the record, 
must be collected from the whole record; the party who does not from the 
whole record appear entitled to judgment cannot have it, even though the ver- 
dict be found, or a default suffered, or a demurrer to evidence determined in his 
favor, because, notwithstanding such verdict, default, or demurrer, the whole 
record may disclose no right of action or no legal defence in his favor. If in 
such case a verdict be found for the plaintiff upon a declaration radically de- 
fective or showing no cause of action, or for the defendant on a plea in bar to- 
tally void of substance, judgment must regularly be arrested.” 

3295. Before further considering the causes for which a judgment may be 
arrested, it is proper to state that formerly judgments were constantly arrested 
for defects or faults merely formal in the pleadings or other parts of the record ; 
but by the various English statutes of amendments and jeofails, which extend 
from the reign of Edward III to that of Anne, and the principles of which 
have been generally adopted in this country, this evil has been remedied. Now 
no judgment can be arrested for a mere formal defect, nor for any substantial 
defect enumerated in, and specially cured by, some or other of these statutes. 

In general, substantial defects are not cured by any of these statutory provi- 
sions; still, some of them are cured by verdict or otherwise upon common law 
pena without the aid of any statute. The cases in which the common law 


this healing effect will be the principal subject of our examinations under 
this head.® 


* Little Miami R. R. v. Allen, 12 Ohio, St. 428; Wavel v. Wiles, 24 N. Y. 635; Coit v. 
Waples, 1 Minn. 134. But see Matlock v. Todd, 19 Ind. 180; Cleaveland v. State, 20 Ind. 
444; Kienne v. Anderson, 13 Iowa, 565; Zweia v. Horicon Co., 14 Wisc. 356. 

" Chicago R. R. vo. Hazzard, 26 Ill. 873. It will not be granted to enable a party to re- 
cover nominal damages. Gold v. Ives, 29 Conn. 119. 

18 But this was done in Austin v. Talk, 20 Tex. 164. 

™® Clerk v. Udall, 2 Salk. 649; Chambers v. Robinson, 2 Strange, 692; Shaw v. Boston R. 
R., 8 Gray, Mass. 45; Wolbrecht v. Baumgarten, 26 Ill. 291. 

® Wallace v. Columbia, 48 Me. 436. 

OO v. Beals, 20 Ind. 168; Allen v. Hill, 16 Cal. 118; Campbell v. Conover, 26 

* A motion in arrest of judgment must be founded entirely on error apparent on the re- 
cord. Burnett v. Ballund, 2 Nott & M’C. So. C. 485; Hammon v. Candler, 22 Ga. 281; 
United States v. Dickenson, 1 Hempat. C. C. 1; Bedell v. Stevens, 27 N. H. 118; Case v. 
State, 5 Ind. 1. Misconduct of the jury has in some cases been held to be ground for 
arrest of judgment, but it properly furnishes ground only for a new trial. Franklin v. 
State, 29 Ala. N. 8. 14. 

® If the court has no jurisdiction over the subject matter, judgment will be arrested, as 
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A judgment may be arrested for defects in the pleadings, and for defects in 
the verdict. | 

3296. It is an invariable rule that no defect in the pleadings which would 
not have been fatal to them on general demurrer can ever be a sufficient cause 
for arresting a judgment ;* because all such formal defects are aided, except 
upon special demurrer, assigning them for cause; and consequently all formal 
defects, on either side, which would not have been fatal on general demurrer, 
are cured by the adverse party pleading over to issue, or by defanlt, or, in- 
deed, by omitting to demur specially. 

But the rule is not universally true, é converso, that every defect in the plead- 
ings which would have been fatal on general demurrer is a sufficient ground 
for arresting judgment after a general verdict. If the pleading of the party 
for whom such verdict has been found is faulty, in omitting some particular 
fact or circumstance, without which he ought not to have judgment, but which 
is implied in, or inferable from, the finding of the facts which are expressly 
alleged and found, the pleading is aided by the verdict; because the omission is 
supplied by the finding, and the court presumes that the fact or circumstance 
was proved to the jury.” 

When a declaration or other pleading sets forth a good title or ground of 
action defectively, the imperfection will be cured by a verdict, because to en- 
title the party to recover, all circumstances necessary in form and substance to 
complete the title so imperfectly stated must be proved at the trial, and it is 
but fair to presume that they were proved. But when no cause of action is 
stated, the omission is not cured by the verdict, because no e of recovery 
was necessary to be proved, or could be legally proved under such a declaration ; 
there can therefore be no ground to presume that it was proved at the trial. 
This is the true distinction between such defects in a declaration as are and 
such as are not cured by the verdict for the plaintiff.” The same criterion ex- 


this objection cannot be waived, and the court will notice it at any stage of the case on a 
mere suggestion. 

The tendency of legislation is to allow the verdict to cure all defects in the pleadings, 
evidence, and trial, unless saved by exception at the proper time. In Massachusetts, a 
judgment cannot be arrested for any cause existing before verdict, unless the same affects 
the jurisdiction of the court. Mass. Gen. St. ch. 129, sec. 79. Similar statutes have been 
enacted in many of the states, and in practice the motion in arrest of judgment is confined 
to criminal cases, The object of such legislation is to prevent any party from going on 
without objection with the intention of taking advantage of informalities if the verdict 
goes against him. For causes arising after verdict, of course a motion in arrest of judg- 
ment is the earliest method of raising the objection. If the judgment is improperly 
rendered, the court, during the same term, may generally open or reverse the judgment, 
but their power in this subject is regulated by statutes. 

In New York, a decision may upon motion be set aside for irregularity, or declared void 
as a nullity. Pitt v. Davison, 37 Barb. N. Y. 97. In Indiana, a judgment by default may 
be set aside at the same term upon motion upon affidavit and notice. Frazier v. Williams, 
18 Ind. 416. Soin Wisconsin, where the judgment was entered by mistake. Reid v. Case, 
14 Wisc. 429. See also New York Co. v. North Western Co., 22 N. Y. 357; Kemp v. Cook, 
18 Md. 130; Eldred v. Hazlett, 38 Penn. St. 16; Sage v. Matheney, 14 Ind. 369; Pitts v. 
Magie, 24 Ill. 610; Spooner v. Leland, 5 R. I. 348. 

& 3 Sharswood, Blackst. Comm. 394. 

® Lane v. Maine M. F. Ins. Co., 12 Me. 44; Kelton v. Bevine, Cooke, Dist. Ct. 90; 
Little v. Thompson, 2 Me. 228. 

% See Rushton v. Aspinall, Dougl. 683; Read v. Chelmesford, 16 Pick. Mass. 128; 
Wheeler v. Train, 3 Pick. Mass. 255; Avery v. Tyringham, 3 Mass. 160; Moor v. Boswell, 
5 Mass. 306; United States v. The Virgin, 1 Pet. C. C. 7; Farwell v. Smith, 2 Green, N. J. 
133; Stilson v. Toby, 2 Mass. 591; Coleman v. Craysdale, 3 J. J. Marsh. Ky. 541; Dicker- 
son v. Hays, 4 Blackf. Ind. 107; Stanley v. Whipple, 2 McLean, C. C. 35; Gaylord v. 
Payne, 4 Conn. 190; Spencer v. Overton, 1 Day, Conn. 188; Fuller v. Hampton, 5 Conn. 
416; Hendricks v. Seely, 6 Conn. 176; Phelps v. Sill, 1 Day, Conn, 815; Russell v. Slade, 
12 Conn. 455; Story v. Barrel, 2 Conn. 665; Schlosser v. Brown, 17 Serg. & R. Penn. 250. 
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tends, mutatis mutandis, to defects in the plea, or in any other parts of the 
pleadings. 

In those cases where the facts are not implied in, or inferable from, those 
which are alleged and found, they cannot be presumed to have been proved to 
the jury. If the declaration is wholly defective in substance, as in the instance 
given by Blackstone of an action of slander for calling the plaintiff a Jew, a 
verdict will not entitle him to judgment; for the words charged not being ac- 
tionable, the finding of the jury cannot make them so. The defect in the dec- 
Jaration is not in the statement of the cause of action, but in the alleged cause 
of action itself. Nothing is implied or can be inferred from the finding which 
can constitute a right of recovery.” 

A default does not cure any defects in the declaration which would not have 
been aided on a general demurrer,® because no fact can be presumed to have 
been proved where there was no trial and no proof exhibited. For this reason 
the judgment will be arrested after a default, and it will have the same effect 
as a general demurrer to the declaration. 

Upon the same principle which renders radical defects in a declaration incur- 
able by verdict, all the other material defective pleadings on either side will 
not be cured by the verdict. If, therefore, the plea disclose no legal defence, a 
verdict in favor of the defendant will not make the plea good; and if the 
declaration is sufficient, a judgment may be arrested on the plaintiff’s mo- 
tion. 

A judgment may also be arrested for some radical defect in the issue. This 
is the case when the issue is immaterial, so that the court cannot discover, from 
the finding upon it, for which party judgment ought to be given.” Thus, if 
in an action against husband ad wife, for a wrong committed by her alone, they 

lead that they are not guilty, and the verdict is for them, the judgment may 
arrested,” because the verdict determines nothing from which the court can 
discover how judgment ought to be given, since the matter put in issue is not 
that which the declaration charges. The complaint is not that the husband and 
wife are guilty of the wrong, but only that the wife is so, and the verdict does 
not show, separately, whether she is or is not guilty; but only that both the 
defendants are not so. 

3297. Judgment may be arrested also for defects in the verdict." This takes | 
place when the verdict varies substantially from the issue; as, where it varies 
from the issue by finding something foreign to it, in such case the court can give 
no genot 

A verdict is equally defective when it finds only a part of the matter in issue, 
omitting to find either way another material part, because it is the duty of the 
jury to find the whole issue, so that the court may give judgment upon all the 
material facts put in issue by the pleadings. A verdict finding the whole sub- 
stance of the issue is good, although it be silent as to what is immaterial, inas- 
much as the latter can have no effect upon the merits of the controversy.” 


3 Jaccard v. Anderson, 32 Mo. 188. 

% Stennel v. Hogg, 1 Saund. 228, a, b, c, note (1). 

® 3 Sharswood, Blackst. Comm. 395. 

"Comyn, Dig. Pleader, R, 18; 2 Saund. 319, a, b (n. 6); Bacon, Abr. Pleas, M, 1. 
Judgment was arrested upon a general verdict for the plaintiff, when the declaration con- 
tained two counts and issue was joined on one only. Peabody v. Kinsley, 40 N. H. 416. 

“a Coxe v. Cropwell, Croke, Jac. 5; Lawes, Pl. 170. 

* Bacon, Abr. Verdict, M. 

*® Bacon, Abr. Verdict, O; Moody v. Keener, 16 Ala. 218; Vines v. Brownrigg, 2 Dev. 
No. C. 537; Young v. Wickliffe, 7 Dan. Ky. 447. If the verdict is inconsistent and re- 
pugnant, judgment will be arrested. Potter v. Hiscox, 30 Conn. 508. 

White v. Bailey, 14 Conn. 272. See Patterson v. United States, 2 Wheat. 221; Barnett 
v. Watson, 1 Wash. Va. 272. 
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A verdict which finds the whole issue, or the substance of it, is not vitiated 
by finding more; in this case the surplusage will be rejected: utile per inutile 
non vitiatur.” 

When considering the nature of a general verdict it was stated that where 
there were several counts in a declaration, some good and some bad, and the 
jury found a general verdict for the plaintiff, with entire damages, that is, with- 
out discriminating in the assessment of the damages between the different 
counts, the judgment may be arrested, for it is impossible for the court, judg- 
ing as it must from the record alone, to discover on which count the damages 
were assessed, or what proportion of them may have been assessed on the one 
or the other.” 

In such cases, when entire damages are found for the plaintiff, and it appears 
from the notes of the judge before whom the trial was had that no part of the 
evidence exhibited to the jury applied to the bad counts, the verdict may be 
amended by order of the court so as to apply to the good count only; and 
after the amendment the court will give judgment on the amended verdict, 
which will then find only on the good count, and on that count only.” 

The above rule, that judgment will be arrested when the verdict is general 
and one of several counts is bad, applies only to civil cases; if, therefore, an 
indictment contains several counts, of which one is good and the others are de- 
fective, on a general verdict of guilty the court will award the punishment on 
the good count only. Still this rule is not inconsistent with the principle 
which prevails in civil cases, because in criminal cases no damages are assessed, 
nor is it the province of the jury to decide upon the punishment incurred by 
the offence, this being solely the duty of the court. 

It is in the power of the jury to find damages separately upon each of the 
counts when some are good and others defective; when they do so, the court 
will arrest the judgment on the bad counts only, and give judgment for the 
plaintiff for the damages assessed on those which are good.” 

3298. A judgment non obstante veredicto, or a judgment notwithstanding the 
verdict, is one rendered for the plaintiff without regard to the verdict obtained 
by the defendant, the nature of which was considered when we were discussing 
the subject of pleading. This judgment is sometimes called a judgment as 
_ upon confession. In some cases it is expedient for the plaintiff to take such a 
judgment, even though the verdict be in his own favor; for where the plea it- 
self being substantially bad in law, and in confession and avoidance, involves a 
confession of the plaintiff’s declaration, and shows that he was entitled to main- 
tain his action; such judgment is, therefore, a judgment as upon confession, 
and safer than a judgment upon the verdict, which would be erroneous.” 

3299. A repleader is awarded when an immaterial issue has been formed 
not proper to decide the action. This was considered while we were treating 
of pleading, so as to require no further examination in this place. 

$300. A venire facias de novo is a new writ awarded when by reason of some 
irregularity or defect in the proceedings on the first venire, or the trial, the 
proper effect of that writ has been frustrated, or the verdict become void in law; 
as, for example, when the jury have been improperly chosen, or the verdict they 


® Patterson v. United States, 2 Wheat. 221; Bacon v. Callender, 6 Mass. 803; Hunter v. 
Commonwealth, 2 Serg. & R. Penn. 298; Leineweaver v. Stoever, 17 Serg. & R. Penn. 297. 

% Walker v. Sargeant, 11 Vt. 327; Barnes v. Hurd, 11 Mass. 59. In Connecticut, judg- 
ment will not be arrested if any of the counts are good. Hoag v. Hatch, 23 Conn. 585. 

” Haselton v. Weare, 8 Vt. 484. ® Hancock v. Haywood, 3 Term, 433, 435. 

® Stephen, Pl. 118. A defendant cannot move for a judgment non obstante veredicto. 
Smith v. Smith, 4 Wend. N. Y. 468; Bradshaw v. Hedge, 10 lowa, 402. But see Martin- 
dale v. Price, 14 Ind. 405. 
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have rendered is uncertain, ambiguous, or defective.” The object of the new 
writ is of course to obtain a new trial, and accordingly this proceeding is in 
substance the same as a motion for a new trial. When, however, the unsuc- 
cessful party objects to the verdict in respect to some irregularity or error in 
the practical course of the proceeding rather than on the merits, the form of 
the application is a motion for a venire de novo, and not for a new trial; this is, 
however, seldom adopted, as by a motion for a new trial the same end is attained. 

When the proceedings have been reversed on error, as will be hereafter ex- 
plained, upon some irregularity or error committed by the court in the course 
of the proceedings, a venire facias de novo is awarded ; but this writ is never 
granted when the cause of reversal is a defect in the plaintiff’s right to re- 
cover. 

3301. Having examined all the preliminary proceedings which can suspend 
a judgment and disposed of them, if there is no legal obstacle the next thing 
to be done is to pronounce judgment. In relation to the judgment, let us con- 
sider the form of judgments, their kinds, judgments for plaintiffs, judgments 
for defendants, judgments rendered before an issue is formed, and it judg- 
ments are to be given. 

3302. A judgment is the decision or sentence of the law given by a court of 
justice or other competent tribunal as the result of proceedings instituted 
therein for the redress of an injury. The language of the judgment is not, 
therefore, that “it is decreed” or “resolved” by the court; but “it is consid- 
ered” (consideratum est per curiam) that the plaintiff recover his debt, damages, 
possession, and the like, or that the defendant do go quit. This implies that 
the judgment is not so much the decision of the court as the sentence of the law, 
pronounced and decreed by the court after due deliberation and inquiry. 

To be valid a judicial judgment must be given by a competent judge or court, 
at a time and place appointed by law and in the form it requires. A judgment 
would be null if the judge had not jurisdiction of the matter; or, having such 
jurisdiction, he exercised it when there was no court held or out of his district; 
or if he rendered judgment before the cause was prepared for a hearing. 

3303. Considered as to the nature of the action, the plea, and the issue, 
judgments in civil cases are of four kinds, namely : 

When the facts are admitted between the parties, but the law is disputed, as 
in case of judgment upon demurrer. 

When the law is admitted, but the facts are disputed, as in case of judgment 
upon a verdict. 

When both the law and the facts are admitted by confession, as by cognovit 
actionem; this is a written confession by the defendant of the justice of the 
plaintiff’s claim, subscribed, but not sealed, and authorizing the plaintiff or his 
attorney to sign judgment and issue execution against the defendant, usually in 
a sum named. It is different from a warrant of attorney, which is an author- 
ity to confess judgment, given before the commencement of ay action, and is 
under seal. The law and the facts may be confessed by the plaintiff as being 
against him, as in the case of a nolle prosequi, which is an entry on the record 
by which the plaintiff declares he will proceed no further. 

By default of either party in the course of legal proceedings, as in the case of 
nihil dicit; that is, when the defendant fails to put in a plea or answer to the 
one ’s declaration by the day assigned; or non sum informatus, when the 

efendant omits to plead or instruct his attorney so to do after proper notice; 
or in cases of judgment by non pros, non-suit, or, as in the case of non-suit, 
when the plaintiff fails to follow up his proceedings. 


oo 


See beyond, 3359; Potter v. Hiscox, 30 Conn. 508. 
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3304. When considered as to their effects, judgments are of two kinds, 
namely: 

Adi nabali judgment is one given in the course of a cause before final 
judgment. When the action sounds in damages, and the issue is an issue in 
law, or when in fact not tried by a jury, is decided in favor of the plaintiff, 
then the judgment is that the plaintiff ought to recover his damages without 
ee their amount, for as there has been no trial in the case by the jury, 
the amount of damages is not yet ascertained ; the judgment is then said to be 
interlocutory. So, in like manner a judgment rendered by default is a judg- 
ment of the same kind. 

The judgment by default is interlocutory in assumpsit, covenant, trespass, 
case, and replevin, when the sole object of the action is damages; but in 
debt, damages not being the principal object of the action, upon a default the 
plaintiff usually signs judgment in the first instance. 

To ascertain damages after an interlocutory judgment a writ of inquiry is 
issued, in cases sounding in damages, according to the technical phrase, that is, 
when the object of the action is to recover damages only, and not brought for 
the specific recovery of lands, goods, or sums of money. This writ is directed 
to the sheriff of the county where the effects are alleged by the pleadings to 
have occurred, commanding him to inquire, “by the oaths and affirmations of 
twelve lawful men of his county,” into the amount of damages sustained by 
the plaintiff, and to return the inquisition, when made, to the court. 

The finding of the sheriff and jury under such a proceeding is called an in- 
quisition, and upon the return of it a final judgment may be rendered. 

When the action is founded on a promissory note, bond, or any other con- 
tract in writing by which the amount due may be easily computed, it is the 
practice in some courts to refer to the clerk or prothonotary the assessment of 
damages, and in such case no writ of inquiry is issued. , 

There is one species of interlocutory judgment which establishes nothing but 
the inadequacy of the defence set up; this is the judgment for the plaintiff on 
demurrer to a plea in abatement, by which it appears that the defendant has 
mistaken the law on a point which does not affect the merits of the case; and 
it being but reasonable that he should offer, if he can, a further defence, that 
judgment is that he do answer over, in technical language, judgment of re- 
spondeat ouster!" 

A final judgment is one which puts an end to the suit. When the issue is 
one of fact, and it is tried by a jury, the jury at the time they try the issue 
assess the damages; then the judgment is final in the first instance, that is, that 
the plaintiff do recover the amount of the damages assessed. And when dam- 
ages have been assessed by virtue of a writ of inquiry, after an interlocutory 
judgment, the judgment is final that the plaintiff recover the amount of dam- 
ages so assessed.” 

When the issue is one of law, as in case of demurrer, the judgment rendered 
is in the nature of the pleadings demurred to. Thus, the judgment on demur- 
rer to a plea in abatement, if for the defendant, is that the writ be quashed, and 
if for the plaintiff, that defendant answer over, so that the judgment corres- 
ponds to that of the prayer of judgment in the demurrer. 

For this reason, when a demurrer is joined on any of the pleadings in chief, 
as on the declaration, plea in bar, or other pleading which goes to the action, 
the judgment is final ;' if for the plaintiff, it is quod recuperet ; if for the de- 


10t Stephen, Pl. 126; Bacon, Abr. Pleas, N, 4; 2 Archbold, Pract. 3. 
1 Stephen, Pl. 127, 128. 
In Mississippi, the judgment on a demurrer overruling a plea should be respondeat 
ouster ; if the judgment be final, it will be reversed. Randolph v. Singleton, 20 Miss. 439. 
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fendant, it is that he go without day, quod eat sine die. The effect of a judg- 
ment on demurrer to any of the pleadings which go to the action for either 
party is the same as it would have been on an issue in fact, joined upon the 
same pleadings and found in favor of the same party. If the defendant 
demurs to the declaration, but concludes in abatement, (as, by praying that the 
writ be quashed,) the plaintiff may join in the demurrer as in bar, by praying 
that his debe or damages, be adjudged to him; and if his declaration be good, 
he shall have judgment quod recuperet, because by the demurrer the declaration 
is confessed.” Such a judgment is also conclusive by way of estoppel, as if it 
had been obtained on a verdict ; and the facts thus established can never after- 
ward be contested between the same parties or their privies. 

But when the action sounds in damages, as in covenant, case for a tort, trover, 
trespass, and the like, on demurrer, the judgment for the plaintiff is only inter- 
locutory, and it is necessary before final judgment that the damages should be 
assessed by a jury.’ 

On the other hand, if, on demurrer to the declaration, to the plea in bar, or 
other pleading in chief, judgment is rendered for the defendant, it is final. 
The plaintiff can never afterward maintain against the same defendants, or 
those who were in privity with him, any similar or concurrent action for the 
same cause, that is, upon the same grounds as were disclosed in the first declar- 
ation, because the judgment upon such a demurrer determines the merits of the 
cause, and a fina] judgment, deciding the right in controversy, puts an end to 
the dispute. 

But to have this binding operation the judgment on demurrer must have 
decided the merits of the action, for if the plaintiff fails in his first action from 
the omission of an essential allegation in his declaration, which allegation is 
supplied in the second, the judgment of the first will be no bar to the second, 
although both actions were brought to enforce the same right, because in this 
case, as disclosed in the second declaration, the merits of the cause were not de- 
cided in the first. 

And so if the declaration is adjudged ill on demurrer because the action was 
misconceived, as where assumpsit is brought, where debt is the only remedy, or 
trespass, where the proper action is trover, the judgment on demurrer is no bar 
to a proper action afterward brought for the same cause; for, in such case, the 
merits could not have been determined in the first action. 

3305. Much of the matter affecting judgments for the plaintiff has been 
already disposed of while discussing the nature of interlocutory and final judg- 
ments. When the judgment is on a dilatory plea, it is respondeat ouster. When 
on an issue in fact, it differs according to the form of action; in account, it 1s 
quod computet; when in case, or when the action sounds in damages, it is that 
the plaintiff do recover a certain sum of money for his damages, quod recuperet ; 
in debt, that he recover his debt, and in general, nominal damages; when in 
detinue, that he recover the goods or the value thereof. These several judg- 
ments will be more fully considered when we come to treat of the several kinds 
of actions. 

3306. When the judgment is for the defendant, if the issue, whether of fact 
or law, arise on a dilatory plea, the judgment is that the writ be quashed, quod 
breve cassetur, upon such pleas as are in abatement of the writ, that the plead- 
ing remain without day, until the objection be removed, upon such pleas as are 
in suspension only. 


1% Bauer v. Roth, 4 Rawle, Penn. 83. 

1% Lawes, Pl. 172; Comyn, Dig. Pleader, Q, 8. 

10 Logan v. Jennings, 4 Rawle, Penn. 335. 
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If the issue arises upon a declaration or peremptory plea, the judgment, in 
general, is that the plaintiff take nothing by his writ, and that the defendant 
go thereof without day, which is called a judgment of nil capiat per breve. 

3307. For the purpose of not interrupting the course’of proceedings of the 
action, judgments have hitherto been supposed to be awarded only upon the 
decision of an issue; but there are many cases where a judgment may be given 
before the formation of an issue, which will now demand our attention. These 
judgments thus given before issue is joined are given because of the fault or 
neglect of one of the parties in failing to pursue his litigation, and this happens 
either with an intention of abandoning the claim or defence, or in consequence 
of a neglect to follow up within the period which the practice of the court pre- 
scribes the proeeedings already commenced. When this occurs the adverse 
party becomes victor in the suit, as well as when an issue has been joined, and 
it is decided in his favor by the entry of a judgment. These judgments are 
in favor of the plaintiff or of the defendant. 

3308. Judgments for the plaintiff are of various kinds. If in a real action 

the defendant holds out against the process of the court which has been issued 
against him after it has been served, judgment is given for default of appear- 
ance ;'” and if in actions real, personal, or mixed, after appearance he neither 
pleads nor demurs when required by the rules of court, or, if after issue he fails 
to maintain his pleadings till issue joined by rejoinder, rebutter, etc., judgment 
will be given against him for want of a plea, which is called judgment by nil 
dicit. 
Sometimes, instead of a plea, the defendant’s attorney enters upon the record 
that he is not informed of any answer to be given to the action; judgment is 
then given against the defendant, and in this case is called a judgment by non 
sum informatus, this being the entry made upon the record. 

Instead of a plea when the defendant has no defence, he may choose to con- 
fess the action; or after pleading, he may at any time before trial both con- 
fess the action and withdraw his plea and other allegations; and the judgment 
against him in these two cases is called a judgment by confession, or by confes- 
sion relictd verificatione, 

3309. Judgment may also be rendered against the plaintiff before issue joined 
in any class of actions for not declaring, replying, or sur-rejoining, etc., or for 
not entering the issue agreeably to the rules of court; judgments in these cases 
are judgments of non pros.'™ 

The plaintiff may, if he chooses, at any stage of the action after appearance 
and before judgment, declare that he “ will not further prosecute his suit ;” or, 
that he “ withdraws his suit ;” or, when a plea in abatement has been entered, 
he may pray that his writ “be quashed that he may sue out a better one,” there 
is then given judgment against him in the first case, of nolle prosequi; in the 
second, of retraxit; and in the third, of cassetur breve. 

Another mode of rendering judgment for the defendant is to non-suit the 
plaintiff. A judgment of non-suit is given against a plaintiff when he is unable 
to prove his case, or when he neglects or refuses to proceed to trial of a cause 
after it has been put at issue without determining such issue. 

3310. A non-suit is either voluntary or involuntary. 

A voluntary non-suit is an abandonment of his cause by a plaintiff and an 
agreement that a judgment for costs be entered against him. 


” Booth, 19,78; 2 Saund. 45. Under the statutes of several of the states judgment by 
default may be given if the defendant fails within a certain time to file an affidavit of de- 
fence. Moore v. Fields, 42 Penn. St. 467. 

From non prosequitur. 

1% As a non-suit does not decide the merits of the action, nor prevent another action for 
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An involuntary non-suit takes place when the plaintiff, on being called when 
his case is before the court for trial, neglects to appear, or when he has given 
no evidence upon which a jury could find a verdict; in such case no verdict is 
given, but judgment of non-suit is rendered against the plaintiff." 

After issue has been joined, if the plaintiff neglects to bring such issue on to 
be tried in due time as required by the course and practice of the court in the 
particular case, judgment will be given against him for this default, and this is 
called a judgment as in case of non-suit. 

gll. The judgment must be given by the judges of the court, and it was 
formerly pronounced in open court; but although it is still supposed to be so, 
this practice has been so generally relaxed that now, except in the case of an 
issue at law, there is no actual delivery of judgment in court or elsewhere. 
When the cause is in such a state that by the practice of the court the plaintiff 
or defendant is entitled to judgment, he obtains the signature or allowance of 
the proper officer of the court, expressing, generally, that judgment is given in 
his favor; and this is called signing judgment. 


the same cause, it may often be advantageous to the plaintiff to suffer a voluntary non-suit. 
He may do so at any stage of the trial before the case is finally submitted to the jury, but 
not after verdict. Brown v. Harter, 16 Cal. 76; Chadwick v. Miller, 6 Iowa, 34; Clarke v. 
Wall, 5 Fla. 476; Long v. Thwing, 9 Ind. 179; Bogert v. Chrystie, 4 Zabr. N. J. 57; 
Templeton v. Wolf, 19 Mo. 101. In Illinois, the plaintiff may become ncn-suit so long as 
any material issue, as the assessment of damages, remains undetermined. Adams v. 
Shepard, 24 Ill. 464. 

In all the states judgment by non-suit may be entered if the plaintiff does not appear 
when called. But in regard to involuntary non-suits after he has introduced evidence, the 
practice varies. In most of the states, as stated in the text, it will be ordered if the plain- 
tiff’s evidence is not sufficient to warrant a verdict. Beaulieu v. Portland, 48 Me. 291; 
Dean v. Fuller, 40 Penn. St. 474; Gardinier v. Otis, 13 Wisc. 460; Renwick v. LaGrange 
Bank, 29 Ga. 200. 

It has been held that a non-suit may be ordered where the uncontradicted evidence of 
the defendant completely overthrows the plaintiff’s case. omer v. Meeker, 25 N. Y. 361. 
But this is doubtful. Pillsbury v. Pillsbury, 20 N. H. 90. In some states the court cannot 
order a non-suit if the plaintiff has introduced any evidence. Byrd v. Blessing, 11 Ohio, 
St. 362; Castle v. Bullard, 23 How. 172; Williams v. Port. 9 Ind. 551; Hill v. Rucker, 14 
Ark. 706. 
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3367, a. The remedy by writ of review. 
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3312. The judgments obtained in the manner above described, however reg- 
ular their form, may nevertheless be erroneous, or the plaintiff or successful 

rty may have done some act which would render it unjust that they should 
beeen, The law has given a power either to the same court where the 
judgment was obtained, or to a superior court, to revise the proceedings. 

hese modes of reversion are principally five. They are: by audita querela, 
by writ of error, by certiorari, by review, and by false judgment. 

3313. The object of issuing a writ of audita querela is to be relieved from a 
judgment or execution because of some injustice of the party who obtained it 
which could not have been pleaded in bar to the action.’ It is a remedial pro- 
cess, which bears solely on the wrongful acts of the opposite party, and not 
apon the erroneous judgments or acts of the court. In its form an audita que- 
rela is a regular suit in which the parties may plead, take issue on the merits ; 
and on a judgment upon such suit, a writ of error may be brought.? In this 
proceeding there must be proper parties, the writ must be allowed, there must 
be proper cases on which it lies, there must be pleadings, and a judgment. 

14. All parties aggrieved have a right to this writ, and the parties to the 
judgment and execution sought to be vacated, or their legal representatives, 
must be made parties to such writ.? And where judgment against two is fraud- 
ulent as to one, both must join in bringing an audita querela to vacate it, not- 
withstanding one of the defendants was party to the fraud.‘ It lies also for 
bai] when judgment is obtained against them by scire facias to answer the debt 
of their principal, and it happens afterward that the original judgment against 
the principal is reversed ; for here the bail, after the judgment had against them 
have no opportunity to plead this special matter, and they are therefore entitled 
to redress by audita querela.° 

3315, An audita querela is of common right and ex debito justitie, and need 
not be moved for,’ but the swpersedeas upon it must be moved for, and it will 
or will not be granted according to the circumstances of the case.’ The audita 

rela must issue out of the court where the record is.’ 

3316. An audita querela is in the nature of an equitable suit, in which the 
equitable rights of the parties will be considered. It bears on the wrongful 


1 This writ is but little used, because in modern practice it is usual to grant the same 
relief on motion which might be obtained by audita querela. Baker v. Judges of Ulster, 4 
Johns. N. Y. 191; Harper v. Kean, 11 Serg. & R. Penn. 290; Witherow v. Keller, 11 Serg. & 
R. Penn. 274. In Virginia, Smock v. Dade, 5 Rand. Va. 639. In South Carolina, Long- 
worth v. Screven, 2 Hill, So. C. 298; and Tennessee, Marsh v. Haywood, 6 Humphr. Tenn. 
210, the remedy by audita querela is obsolete. In Massachusetts and Vermont, it is regu- . 
lated by statute. Stanisford v. Barry, 1 Aik. Vt. 321; Lovejoy v. Webber, 10 Mass. 101; 
Brackett v. Winslow, 17 Mass. 153. 

? Brooks v. Hunt, 17 Johns. N. Y. 484. 

3 Gleason v. Peck, 12 Vt. 56; Herrick v. Orange Bank, 27 Vt. 584. 

* Titlemore v. Wainwright, 16 Vt. 173; see Melton v. Howard, 8 Miss. 103; Dane, Abr. 
c. 186, a.1. It cannot be brought jointly by a defendant and trustee in trustee process, to 
set aside the several judgments obtained against them, the grounds of complaint being 
wholly distinct. Johnson v. Plimpton, 30 Vt. 420. 

® Rolle, Abr. 308. 

6 Nathan v. Giles, 5 Taunt. 558; 1 Marsh. 226. 

A : v adinean v. Vredenburg, 2 Johns. Cas. N. Y. 227; Comyn, Dig. Audita Querela, E, 

and 5. 

® Fitzherbert, Nat. Brev. 105, B. af 
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acts of the opposite party, and not. on the erroneous judgments and acts of the 
court; it will not lie, therefore, where the cause of complaint is a proper sub- 
ject for a writ of error,’ although the remedy by error may have hee taken 
away by statute.” 

The party must have been injured, or be in danger of injury, in order to 
maintain this action." It lies to relieve a defendant against whom a judgment 
has been recovered, and who is, therefore, in execution, or danger of execution, 
although he has a right to be discharged by matter which has happened since 
the eeni ; as, if the plaintiff has given the defendant a general release, or 
the latter has paid the debt to the former without obtaining satisfaction to be 
entered upon the record. It lies also where the matter of defence arose before 
judgment, and the defendant had no opportunity to plead it for want of notice, 
or, having notice, was deprived of the opportunity by the fraud or collusion of 
the other party.’ In these, and the like cases, where the defendant is entitled 
to a discharge, and if he could have pleaded such matter, either at the beginnin 
of the suit or puis darrein continuance, the judgment. would have been dered 
on the other side, an audita querela lies to give him that relief to which in 
equity the complaining party is entitled. 

3317. In this writ, like a scire facias, the whole of the case is spread out; it 
is like a declaration, and it answers that purpose." A declaration, however, 
may be filed, and then it should recite the hole record of the recovery, and 
show a sufficient gravamen, or cause of complaint.” 

The proper plea to such an action is not guilty.'® 

3318. The judgment is for damages against the party who is guilty of the 
wrong, and to redress the grievance of which the plaintiff complains.” Ona 
verdict found for the complainant, the court cannot give a judgment for the 
defendant non obstante veredicto, nor can there be a motion in arrest of judg- 
ment.” 

3319. When, in the course of the trial, an error has been committed as to a 
matter of law, which is not cured by the statutes of amendments and jeofails 
nor by the common law, such error may be cured or removed by a writ of error 
after a final judgment has been pronounced. In England, a writ of error, like 
an original writ, is sued out of chancery, directed to the judges of the court in 


°’ Weeks v. Lawrence, 1 Vt. 433; School Dist. v. Rood, 27 Vt. 214. 

% Dodge v. Hubbell, 1 Vt. 491; Tuttle v. Burlington, Brayt. Vt. 27. 

u Bryant v. Johnson, 24 Me. 304. 

Parker v. Jones, 5 Jones, Eq. No. C. 276; Glover v. Chase, 27 Vt. 533. Audila querela 
is the proper remedy to set aside a levy of execution on real estate when the officer has 
made a false return of the appraisal. opkins v. Hayward, 34 Vt. 474; or to set aside a 
judgment from which an appeal was improperly refused. Edwards v. Osgoad, 33 Vt. 224; 
or to obtain relief from an execution issued for too large an amount by a mistake of the 
clerk. Stone v. Chamberlain, 7 Gray, Mass. 206. 

18 Johnson v. Harvey, 4 Mass. 485; Smock v. Dade, 5 Rand. Va. 689; Wardell v. Eden, 
2 Johns. Cas. N. Y. 258. But for any matter which might have been pleaded, the writ 
does not lie, as where the defendant neglects to plead his discharge in insolvency. Faxon 
v. Baxter, 11 Cush. Mass. 35; see Griswold v. Rutland, 23 Vt. 324. 

% Dane, Abr. c. 186, a, 1, 3 3. 

% Comyn, Dig. Audita Querela, E, 6; Dane, Abr. c. 186, a, 1, 3 20; Oakes v. School Dis- 
trict, 33 Vt. 156. 

16 Little v. Good, 1 Aik. Vt. 363; Lovejoy v. Webber, 10 Mass. 103. 

í i aaa 363; 10 Mass. 108; Brackett v. Winslow, 17 Mass. 159; Dane, Abr. c. 186, a, 
, 820. 

18 French v. Steele, 14 Vt. 579. 

19 See Nathan v. Giles, 5 Taunt. 558. The writ of audita querela is now rarely used, as 
the relief sought by it may under the statutes of the different states be granted on motion. 
Chambers v. Neal, 13 B. Monr. Ky. 256; Job v. Walker, 3 Md. 129. e writ is not in 
use in Alabama. Dunlap v. Clements, 18 Ala. 778. 
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which such judgment was given, and commanding them, in some cases, them- 
selves to examine the record ; in others, to send it to another court of appel- 
late jurisdiction, to be examined, in order that some alleged error may be 
corrected. 

In this country, the constitutions of the several states vest in the supreme 
courts or courts of errors of each state respectively the supervisory power to 
revise the judgments of inferior courts. Writs of error issue out of such 
courts, directed to the inferior courts, commanding them to send the record into 
the supreme or superior court, to be there examined and decided upon accord- 
ing to law and justice. 

_ A writ of error can be brought only on a final judgment, although the er- 
rors assigned may be such as have occurred at any stage.” The refusing leave 
to amend, refusing to allow the plaintiff to dismiss, sustaining a demurrer, and 
an order for a new trial are not final judgments on which error can be brought.” 
And matters occurring since judgment are not grounds for error, as the irregu- 
lar issuing of an execution.” 

The object of a writ of error is to reverse a wrongful judgment; it is brought 
by the party complaining of the judgment, whether he be plaintiff in the ac- 
tion or plaintiff below, or whether he be defendant in such action or defendant 
below. The party complaining of the alleged error is called plaintiff in er- 
ror, and the opposite party defendant. in error. 

There are two kinds of writs of error: the one, as has been intimated, by 
which the judges are authorized to correct any error of fact which ought not to 
have been committed, called a writ of error coram nobis ;* and the writ of 
error which requires the inferior court to send the record into the superior court 
to be examined. 

3320. In general, there is no method of revising an error in the determina- 
tion of facts but by a new trial, because the finding of the jury is conclusive ; 
and although a matter should exist which was not brought into issue; as, for 
example, if the defendant omitted to plead a release, which he might have 
pleaded, this is no error in the proceeding, it is only a mistake of the defend- 
ant. But there are some facts which affect the validity and regularity of the 
proceeding itself, and to remedy these errors the party in interest may sue out 
the writ of error coram nobis, so called because the record and process upon 
which it is founded are stated in the writ to remain “ before us,” that is, in the 
court in which the error remains, for this writ always lies in the same court 
where the record is. The death of one of the parties at the commencement of 
the suit; the appearance of an infant in a personal action, by an attorney, and 
not by guardian; the coverture of either party at the commencement of the 
suit, when her husband is not joined with her, are instances of this kind.” 
Again it has been decided that if the plaintiff in error die pending the writ, 
and the supreme court, notwithstanding, reverses the judgment, the defendant 
in error may bring error coram nobis there, upon this judgment of reversal, and 
assign the death of the plaintiff to the former writ as error.” Such facts as 


* Wallace v. Middlebrook, 28 Conn. 464; Cathcart v. Commonwealth, 37 Penn. St. 108. 

2 Crawford v. New Jersey Co., 4 Dutch. N. J. 479; Newman v. Dick, 23 Ill. 338; Robin- 
son v. Morgan, 32 Mo. 428; Beatty v. Hatcher, 13 Ohio, St. 115; Doswell v. De la Lanza, 
20 How. 29. 

2 Lovell v. Kelley, 48 Me. 263. 

3 It is doubtful whether the writ coram nobis exists in Wisconsin. Second Bank v. 
Upman, 14 Wisc. 28. 

* 1 Saund. 101; 1 Archbold, Pract. 212; Stephen, Pl. 140; Day v. Hamburgh, 1 Browne, 
Penn. 75; Hurst v. Fisher, 1 Watts & S. Penn. 441; Kemp v. Cook, 18 Md. 130. 

2 Rolle, Abr. 747. See Beall v. Powell, et 525. 
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these, whenever discovered and alleged, are errors in fact, and sufficient to re- 
verse the judgment upon writ of error. To such cases the writ of error coram 
nobis applies, “ because the error in fact is not the error of the judges, and re- 
versing it is not reversing their own judgment.” And for this reason, when 
the ademen is given on the verdict of a jury finding the facts for the plain- 
tiff in error, it is not that the former judgment be reversed, but that it be re- 
called and revoked.” 

3321 The second species is called simply a writ of error, and this is by far 
more common. Its object is to correct an error in law, committed in the pro- 
ceedings, which is not amendable nor cured at common law, nor by any statute 
of amendment or jeofails.” In form, it is a suit between the same parties, 
sometimes reversed as to the one who complains and the other who defends, as 
when the defendant below becomes plaintiff in error; but in fact it is a ques- 
tion between the law and the judgment; it is not the original action between 
the parties which is judged, though the decision affects their rights only; it is 
the correctness or incorrectness of the judgment, and that alone, which is p 
upon in a court of errors. It is the judgment which is to be judged.” 

A writ of error is in the nature of a suit or action when it is to restore the 
party who obtains it to the possession of any thing which is withheld from him, 
not when its operation is entirely defensive, and it is considered as a new action. 
There must, therefore, be proper parties, a proper writ, bail given, a return to 
the writ of error, an assignment of errors, pleas in error, an issue, and judg- 
ment in error. 

3322. The parties to a writ are the plaintiffs in error, who may have been 
plaintiffs or defendants below; they may have been several, or there may have 
been only one; and there may be one or more defendants. 

3323. The writ of error to reverse a judgment may be sued by a single per- 
son having the legal right, by his privies, by bail, by remainder-men and re- 
versioners, by vendee of land sold pendente lite, in case of death, in case of 
marriage, in case of infancy, and by several persons. 

A writ of error in a civil action to reverse a judgment should be 
brought by the person for or against whom it has been given, as the measure 
may originate with one or the other. As a general rule, no person can bring 
a writ of error who is not a party or privy to the record, or who is not pre- 
judiced by it; and that he is such must appear on record, and a want of such 
showing cannot be supplied by proof.” 

3325. Privies in blood, as the heir is to the ancestor, privies in represen- 
tation, as the executor or administrator to the testator or intestate, and privies 
in estate, as the relation of donor and donee, lessor and lessee, may bring error 
when they are prejudiced by a judgment.” A terre tenant may, therefore, sue 
out a writ of error in his own name, without joining the legal parties.» And 
where there are several persons privy to a judgment, each having a distinct 


2 Fellows v. Griffin, 9S. & M. 362. 

™ Gregg v. Bethea, 15 Ala. 9. 

2 The writ of error is a proceeding at common law, and lies only to courts of law. It 
lies to courts of special jurisdiction, as probate courts, to revise proceedings which are 
according to the course of the common law. Fitzgerald ». Commonwealth, 5 All. Mass. 
509; Baptist Union v. Peck, 9 Mich. 445. It is allowed in equity under the rules of prac- 
tice of some states. Clark v. Larkin, 9 Iowa, 391. 

2 Townsend v. Davis, 1 Ga. 495. See Clayton v. Beedle, 1 Barb. N. Y. 11; Hylton v. 
Brown, 1 Wash. C. C. 343; Steel v. Bridenbach, 7 Watts & S. Penn. 150; Watson v. Wil- 
lard, 9 Penn. St. 89. A writ of error will not be granted when not prayed for by the party 
himself, but by his friends without his authority. Ex parte Dorr, 3 How. 103. 

3° Bacon, Abr. Error, B; Porter v. Rummeny, 10 Mass. 64, 69. 

3 Finney v. Crawford, 2 Watts, Penn. sss 
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and several interest, each is distinctly entitled to a writ of error, and to main- 
tain it by himself, and this notwithstanding a release by any other having like 
privity in the same judgment by a distinct title.” 

The assignee in insolvency may bring error to reverse a judgment rendered 
against his insolvent.™ 

3328. Formerly bail were allowed to bring a writ of error on a judgment 
against their principal,“ but now the rule is different.” The bail cannot reverse 
the judgment against their principal nor the principal that against the bail, nor 
can they join in a writ of error.” The reason assigned for this is that they are 
distinct judgments which affect different persons.” 

3327. No writ of error lay at common law by the remainder-man or rever- 
sioner to reverse an erroneous judgment or recovery against the tenant in posses- 
sion until he became entitled to the land, except chen he had been madea party 
to the record. But by statute® authority was given to the reversioner to sue in 
error without waiting for that event; by equity this provision has been ex- 
tended to the nie a Pani When there are more remainders than one, the 
next in succession to the recoveree has alone a right to sue.” 

3328. On a suit to recover land, if the tenant in possession sell it pendente 
lite, and he aliens it, the alienee cannot have error on the judgment afterward 
given because he is not a party nor a privy to it; the vendor himself may have 
error after judgment, although at the time he had no interest, and if he shall be 
restored, the a may enter upon him.” 

3329. When there was but one party plaintiff or defendant, and judgment has 

been given against him and then he dies, the writ of error to reverse it must be 
brought by his personal representative, provided it affects the personal fund, as 
in case of judgment for debt or damages. When it charges only the inherit- 
ance, with which the personal representative has nothing to do, as judgments in 
real actions, the writ of error is to be sued by the heir at law. When the 
action is of a mixed nature, charging both the inheritance and the personal 
estate, as do judgments in mixed actions, the heir and executor may bring error 
jointly. 
1333 . When a personal judgment has been rendered erroneously against 
two, and one dies, the survivor may bring error without joining the executor or 
administrator of the deceased; and in such case the writ ought to aver the 
death of the party in order to account for the variance.” 

3331, A writ of error abates by the death of one of the plaintiffs in error 
before errors assioned.“ 

3332. If an erroneous judgment be recovered against a single woman, who 
afterward marries, the writ of error should be brought by herself and her hus- 
band jointly.“ If such judgment is obtained against a married woman as a 
feme sole, the writ must be sued by the husband and wife jointly ; and where 
in such case another person was sued jointly with the wife, and a joint judgment 
was rendered against them as joint trespassers, the other person ought to be joined 
in such writ of error, and the judgment being entire, if reversed, must be re- 
versed as to both.“ : 


* Porter v. Rummeny, 10 Mass. 64.; Shirley v. Lunenburg, 11 Mass. 379. 
33 Johnson vr. Thaxter, 12 Gray, Mass. 198. 
“ Hooker v. Robinson, 1 Bulstr. 125. 


% Atherton v. Hole, 1 Lev. 137. %1 Rolle, Abr. 747. 

3 Inter Plaw & Richards, Palm. 567; Lancaster v. Kevleigh, Croke, Car. 800, 408, 574. 
* 9 Rich. II, c. 3. Anon. 5 Mod. 396. 

Rolle, Abr. 748; Bacon, Abr. Error, B. 4 Fitzherbert, Nat. Brev. 21, N. 
4 Brewer v. Turner, Strange, 233. 

8 Boas v. Heister, 3 Serg. & R. Penn. 271. “ Haines v. Corlist, 4 Mass. 659 


6 Whitmore v. Delano, 6 N. H. 543. sii 
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3333, Until an infant has acquired a legal capacity by arriving at full age 
he cannot implead nor be impleaded, because he has no power to appoint an 
attorney ; when he sues, he must therefore sue by his guardian or next friend. 
A writ of error sued out by him without any such protector is therefore irreg- 
ular, and will be quashed unless his guardian or next friend be made a party 
to it;“ but when the infant sues in his own name, and there is a a ae in 
error, his disability will be considered as waived.“ 

3334, When the parties plaintiff in error are living, if there are several enti- 
tled to institute such proceedings, they should be joined, even though there are 
some not to be affected by the reversal of the judgment, and it is competent for 
one to join the others without their consent ;* for if there be a joint judgment 
against several, and a part of them only bring a writ of error to reverse it with- 
out alleging the death of the others, the court will quash the writ on motion ;“ 
so also when a writ of error was brought in the name of A B “and others,” 
without naming the others, this was held to be a fatal defect.” If any refuse 
to join in the suit, they may be summoned to the court of errors and there be 
severed, after which he who sued out the writ may go alone.” But when the 
plaintiffs below are plaintiffs in error, they must all join, because unless they 
can establish a joint right they cannot recover; the rule in relation to severance 
applies only to cases where the plaintiffs in error were defendants below.” 

The reason given why one of several parties against whom a judgment has 
been rendered cannot bring a separate writ of error. is that a great inconvenience 
would ensue, for by that means the plaintiff might be delayed from having the 
benefit of his judgment, though it should be affirmed once or oftener. 

It is one of the cardinal principles of justice that every person who is to be 
directly affected in his interest or rights by the judgment of a court of record is 
entitled to be named or described in the suit, to have notice of it, and an op- 
portunity of being heard and of defending his rights. If, therefore, a party to 
a judgment in a real action die, those who on his decease are entitled by descent 
or devise to the land or estate have a privity by their interest in the principal 
subject of the judgment, and must all be saad in a writ of error to reverse it, 
A this whether they are tenants of the land or not; and if another than the 
heir or devisee be tenant of the land, it is the safest course to name him also.® 

3335. If judgment be given against two executors, though only one appeared 
to the action, yet both must join in error to reverse the judgment. They must 
also so join when there is a general judgment against one and a judgment of 
assets quando against the other.” 

3336. The writ of error may be sued out against a single party when he alone 
is the party on record, or who has an interest, against personal representatives or 
the survivor in case of death, against husband and wife in case of marriage, 
against several parties when they have obtained a judgment. 


& Whitaker v. Patton, 10 Ala. 9. 

4 McClay v. Norris, 9 Ill. 370; see Moore v. Ewen, 5 Serg. & R. Penn. 373. 

Jameson v. Colburn, 5 Ala. 253; Tombecbce Bank v. Freeman, 1 Ala. 285; Fotteral 
v. Floyd, 6 Serg. & R. Penn. 315. 

9 Andrews v. Bosworth, 3 Mass. 223; Miller v. Heard, 6 Ark. 73; Deneale v. Stumps’ 
Executors, 8 Pet. 526. 

i % Beale v. Fox, 4 Ga. 403; see Borden v. State, 8 Ark. 399; Bowle’s Heirs v. Rouse, 8 
ll. 408. 

‘l Fotteral v. Floyd, 6 Serg. & R. Penn. 315; Shirley v. Lunenburg, 11 Mass. 379; Brad- 
shaw v. Gallagher, 8 Johns. N. Y. 558; Watson v. Whaley, 2 Bibb, Ky. 892. If the writ 
is prosecuted by a part of the parties, they cannot assign errors affecting only the others. 
Tibbs v. Allen, 27 IN. 119. 

5&2 Gallaher v. Jackson, 1 Serg. & R. Penn. 492. 

8 Porter v. Rummeny, 10 Mass. 64; Satterfield v. Crow, 8 B. Monr. Ky. 553. 

& Hammond, Parties, 269. yia 
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3337. When the party who has obtained judgment or is to be made defend- 
ant in error has niet ot been sued alone, of course he must, if living, be made 
the defendant in error without joining any other person with him, for it is a 
rule that a stranger cannot be a party to proceedings in error either as plaintiff 
or defendant.” 

3338. When an erroneous judgment has been given for only one party, who 
dies, the writ must be sued out against his personal representative when the 
action is personal; when it is real and the land has descended, it must be against 
the heir, or where the land has been aliened either by the heir or the ancestor, 
against the heir, with a scire facias or notice to the terre tenant; when the ac- 
tion is mixed, against the heir (when the estate in question is an inheritance) 
and the personal representative, with a similar scire facias to warn the terre 
tenant. 

3339. When there are several recoverers, and one dies, and the judgment is 
personal, the writ must be sued against the survivor alone. If the action is 
real or mixed, it must be against the heirs also, when the estate is an inherit- 
ance, with a scire facias when requisite." 

3340. A married woman cannot appear by attorney in any suit, whether 
brought by or against her; if an erroneous judgment be rendered in favor of a 
single woman, and before a writ of error has been sued out against her she mar- 
ries, her husband must be joined in the writ; but if she marries after allowance 
of the writ, the proceedings will be continued against her alone, for she cannot 
by her act: affect the rights of the plaintiff in error. 

334L When there are several persons in whose favor a judgment has been 
rendered, they must, if living, all be made defendants to the proceedings in 
error, even where the original suit was real and one has aliened his share of 
the land.” 

3342. A writ of error is grantable ex debito justitie, and not ex merd gratid, 
in all cases of trials at common law, except treason and felony. This writ 
must be sued out within the time prescribed by the statute of limitations in the 
state where the action was brought. 

The writ is issued out of the court, as required by the constitution, and di- . 
rected to the judges in whose court the record is which is to be removed, com- 
manding them that if judgment be rendered, then the record and process, and 
all things touching the same, under their seals distinctly and openly they have 
before the justices of the court of errors (naming it) on the next return day, 
together with the writ itself; that the record and process being inspected, they 
may further cause to be done what of right and according to the laws and cus- 
toms ought. To this writ there must be an allocatur, that is, it must be allowed 
to be issued by one of the judges of the court out of which it issues, which in 
civil cases is a matter of course.” The writ is then served upon the judges, 
or left in the office of their clerk or prothonotary, and in due time it is returned 
into the supreme court or other court of errors. 

3343. No bail in error was required at common law, so that the defendant 


§ Steel v. Bridenback, 7 Watts & S. Penn. 150. 

%* Bartholomew v. Belfield, 2 Bulstr. 244; Doe v. Jones, 2 Maule & S. 472. 

5 Fitzherbert, Nat. Brev. 18, I. 

% Skipwith v. Hill, 2 Mass. 35; Drowne v. Stimpson, 2 Mass. 441; Pembroke v. Abing- 
ton, 2 Mass. 142. 

® The want of an allocatur is not a good ground of objection after an appearance entered 
and the argument has commenced. Eckert v. Wilson, 10 Serg. & R. Penn. 44. Whena 
writ was issued without the allowance of the court, and a motion was made to quash it, an 
allowance, nunc pro tune, was ordered, to bar the statute of limitations. Ferris r. Doug- 
lass, 20 Wend. N Y. 626; see Marsh v. Commonwealth, 16 Serg. & R. Penn. 319. 
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by suing out a writ of error could delay the plaintiff without giving any secur- 
ity for the prosecution of the writ, or for the payment of the debt and costs in 
case the admen should be affirmed, or the writ of error should be discontin- 
ued, or the plaintiff in error should become non-suit.®” To remedy this evil, 
the English courts put some restraints upon the issuing of a writ of supersedeas, 
except when there was a manifest or pregnant error. And by the enactment of 
several statutes™ this evil was completely removed. It was thereby provided 
that “no execution shall be stayed or delayed upon or by any writ of error or 
supersedeas thereupon to be issued for the reversing of any judgment in any 
action or bill of debt, upon any single bond for debt, or upon any obligation, 
with the condition for the payment of money only, or upon any action or bill 
of debt for rent, or upon any contract sued in any of the courts of record,” ete., 
“unless the person or persons in whose name or names such writ of error shall 
be brought, with two sufficient sureties, such as the court where the judgment 
was given shall allow of, shall first be bound unto the party for whom the 
judgment is given, by recognizance to be acknowledged in the same court in 
double the sum adjudged to be recovered by the former judgment, to prosecute 
the said writ of error with effect, as also to satisfy and pay if the said judgment 
be affirmed, or the writ of error non-prossed, all and singular the debts, dam- 
ages, and costs adjudged upon the former judgment, and all costs and damages 
to be awarded for the delaying of the execution.” 

The principles of these statutes have been re-enacted or adopted in perhaps 
all the states of the Union, in some cases with considerable modifications. 

3344, The judges of the court below return the writ of error,® with the record 
in the case properly certified under their seal, to the supreme or superior court ; 
and on the back of the writ of error is a statement made that they have done so, 
which is called the return.“ In judgment of law, the record itself is removed 
to the court above from the court below, though, in fact, a transcript only is 
sent up. 

When the record, as returned by the justices of the court below, appears to 
be incomplete, the parties may suggest a diminution of the record, and pray 
a writ of certiorari to the justice, to certify the whole record.* After the rec- 
ord has thus been completed, it may be amended, quashed, or abated. 

Errors dependent on the evidence must be brought up by bills of exceptions or 
made part of the record stating the evidence, or they will not be considered.” 


© 2 Tidd, Pract. 1074. 

* 3 Jac. I, c. 8; 3 Car. I, c. 4, 8. 4. 

6? Towa, Code, secs. 8091, 8094; Rheem v. Naugatuck Wheel Co., 33 Penn. St. 356; Ela 
v. Welch, 9 Wisc. 395; Thompson v. Burnett, 6 Jones, No. C. 486. The general rule is 
that the bond to pay the judgment is a prerequisite to obtaining a supersedeas only, but 
in some states the writ may be dismissed unless a sufficient bond is given to pay the costs. 
Patrick v. Nelson, 2 Head, Tenn. 507. 

6 Tt is essential that the original writ should be returned by the court below; if not, the 
writ will be quashed. Rolke v. State, 12 Wisc. 570; Overton v. Cheek, 22 How. 46. 

“ Tidd, Pract. 1088, 1092. It is the duty of the party to see that the return is filed in 
the court above. Carne v. Hall, 7 Mich. 159; Reynolds v. Dechaumes, 22 Tex. 116. 

® Brown v. Clark, 3 Johns. N. Y. 448. No further proceedings can be had in the court 
below until the record is returned. Cox v. Henry, 36 Penn. St. 445. If the defendant in 
error wishes after return made to amend the record in order to obviate the error, he must 
apply to the court in error by petition to remit the record for amendment. O’Flynn v. 
Eagle, 7 Mich. 454; 8 Mich. 136. 

In Arkansas it seems that such an amendment may be made by the court below, and 
brought up by certiorari. Burton v. Field, 19 Ark. 228. Clerical errors may be amended 
below and certified to the court above. Jones v. Van Patten, 3 Ind. 107. 

Tidd, Pract. 1109; Bassler v. Neisly, 1 Serg. & R. Penn. 472. 

& Guthrie v. Wilson. 40 Penn. St. 430; Kneifle v. State, 13 Wisc. 568; Starbird v. Eaton, 
42 Me. 569; Weed v. Weed, 25 Conn. 594; Johnson v. State, 2 Dutch. N. J. 313; State v. 
Guyott, 26 Mo. 62. 
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3345, At common law, great certainty was required in making the writ 
a with the record, because no defects could be amended. But by a statute® 
which has been adopted in principle in perhaps all the states, it is allowed to 
amend writs of error, as a matter of course, when there is any thing to amend 
by. But when the writ is returnable before judgment is given, this is a fault 
which cannot be amended.” 

The United States supreme court have held that they cannot amend the writ, 
as they have no jurisdiction unless the writ is correct.” 

After the return of the transcript or record the defendant in error may 
move to quash the writ for any fault not amendable by the above mentioned 
statute or the practice of the courts under it, but a motion to quash after a plea 
of in nullo est erratum is in general too late ;” if, however, injustice is likely tr 
be done, the court will of its own motion quash it.” The writ may also be 
quashed for one judgment and stand good as to the other; as, upon a judgment 
in scire facias against bail the defendant brought a writ of error tam in redi- 
tione judicii quam adjudicatione erecutionis, the court ge the writ as far as 
it related to the original judgment because the bail had no right to brin 
error upon the judgment against his principal, and ruled it to stand good 
quoad the judgment against the bail on the scire facias.” A writ of error will 
oy be quashed when final judgment has not been rendered in the court 

low.” 

3347. In personal actions at common law when a sole plaintiff in error dies, 
or if one of several plaintiffs in error dies before errors assigned, the writ abates ; 
but the death after the assignment of errors does not abate it.” In some of the. 
states provisions are made by statute for the substitution of the executors or 
administrators of the plaintiff in error when the cause of action survives. The 
death of the defendant in error does not abate the writ, and much less the death 
of one of several such defendants. The marriage of a woman after she has sued 
out a writ of error abates it, but the marriage of a feme sole defendant in error 
does not.” 

The effect of abatement of a writ of error is that the plaintiffs or their repre- 
sentatives may sue out and prosecute a new writ; when it abates by the act or 
default of the party, the second writ is no supersedeas.” But when the case 
appears to require it, the court will order a supersedeas to stay the proceedings 
pending the second writ of error.” 

When the writ of error has not been quashed nor abated, and the record 
has been certified, the plaintiff in error should assign, that is, specify the errors 
of which he complains. If he fail to do so within the time prescribed by the 
rules and practice of the court, his writ may be nonprossed because he did not 
follow up his complaint as he was bound todo. Thus, where a case was brought 


T : Geo. I, c. 18. See Finney v. Crawford, 2 Watts, Penn. 294; Parsons v. Copeland, 5 
ich. 144. 

® Archbold, Pract. 214; 2 Dunlap, Pract. 1142; a 807, 891. 

® Hodge v. Williams, 22 How. 87; Porter v. Foley, 21 How. 393. Nor can it be amended 
in Missouri, the statute 5 Geo. I, c. 18, not having been. re-enacted in that state. Fremon 
v. Carondelet, 25 Mo. 62. 

n Robinson v. Margarity, 28 Il. 423. 

7 Downing v. Baldwin, 1 Serg. & R. Penn. 298; Van Meter v. Lovis, 29 Ill. 488, 

% Burr v. Attwood, Carth. 447. 

“ Spitter v. Ohio, Wright, Ohio, 106. 

1 Green v. Watkins, 6 Wheat. 260; Marshall v. Peck, 1 Dan. Ky. 609; Boas v. Heister, 
8 Serg. & R. Penn. 271. 

7% Archbold, Pract. 216. 

™ Anon. 1 Ventr. 100; Sherrer v. Grier, 8 Whart. Penn. 14. 

% Hardeman v. Anderson, 4 How. 640. 
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up on a writ of error, but no assignment of errors was filed and no appearance 
made for either party, the court ordered it to be struck from the docket.” 

The court is not bound to consider any errors not assigned, but may do so in 
its discretion, and reverse a judgment for such error.” 

An assignment of errors is in the nature of a declaration. The assignment 
need not be very formal; its principal requisite is clearness and certainty. It 
is either of errors of fact or errors of law. 

3349. Errors of fact may be assigned of such matters as do not appear upon 
the record, and of such facts as, if true, prove the judgment to have been erro- 
neous; as, that the defendant below, being under age, appeared by attorney ; 
that a feme plaintiff. or defendant was under coverture at the time of commen- 
cing the actions; or that the plaintiff or defendant died before verdict or inter- 
locutory judgment. But nothing of which the party could have taken advan- 
tage in the court below can be assigned for error in fact.” An assignment of 
errors in fact should conclude with a verification.” In assigning the death of 
the defendant in error the assignment ought not to conclude in the common 
way, but by praying a scire facias ad audiendum errores against the executor 
or administrator of the defendant in error. 

It is essential that all errors not apparent on the record should be assigned ; 
for although the court may in some instances correct errors of record, although 
not assigned, it is otherwise with errors outside the record.® 

3350. Errors in law are common or special. 

Common errors are that the declaration is insufficient in law to maintain the 
action, and that the judgment was given for the plaintiff instead of the defend- 
ant, or vice versd. 

Special errors are those which show particular defects in the record, and 
which render the judgment erroneous. Of these the plaintiff may assign as 
many as he pleases; but he can assign nothing for error which contradicts the 
record, or that was of advantage to the plaintiff in error, or that is aided by 
appearance, or which was not taken advantage of or excepted to in due time,™ 
or to any matter of form which was not excepted to below and which might 
have been amended there.” 

Mistakes of law not apparent on the record may furnish ground for other 
remedies, by new trial, audita querela, or in some states by writ of review, but 
are not error, and cannot be considered by the court.” 

335L After the errors are assigned, the defendant in error is required to 
plead or demur. This he is bound to do within the time prescribed by law or 
the rules of the court, and a failure to do so will subject him to a reversal. 

3352. Pleas in error are common and special. 


~ 


* Smith v. Inferior Court, 4 Ga. 156; see Hunter v. Langmin, 1 Ala. 99; Tolland v. Wil- 
lineton, 26 Conn. 578; Henderson v. Halliday, 10 Ind. 24. 

r i he v. Finch, 28 Conn. 112; Sneed v. Moodie, 24 Tex. 159; Davis v. Hines, 6 Ohio, 

t. 473. 

8! Wetmore v. Plant, 5 Conn. 541. 

® Sheepshanks v. Lucas, 1 Burr. 410. 

§ Ritchey v. West, 23 Ill. 385; St. Anthony Co. v. Vandall, 1 Minn. 246. 

% See Cook r. Conway, 3 Dan. Ky. 454; Cates v. Woolridge, 1 J. J. Marsh. Ky. 267; 
Osborn v. State, 7 Ohio, 212; Shirley v. Lunenburg, 11 Mass. 379; Hemmenway v. Hicks, 
4 Pick. Mass. 497; Wetmore v. Plant, 5 Conn. 541: Hill v. West, 4 Yeates, Penn. 385; 
Collins v. Rush, 7 Serg. & R. Penn. 147; Brown v. Caldwell, 10 Serg. & R. Penn. 114; 
Miliken v. Barr, 7 Penn. St. 23; Murray v. Cooper, 6 Serg. & R. Penn. 126; Chase v. Hodges, 
2 Penn. St. 48; Durant v. Palmer, 5 Dutch. N. J. 544; Holbrook v. Coney, 25 Il. 543; 
Webster v. Modlin, 12 Wisc. 368; Thomas v. Lawson. 21 How. 331. 

® In re, Pennsylvania Hall, 5 Penn. St. 204; Shoenberger v. Zook,34 Penn. St. 24. 

% Peebles v. Rand, 43 N. H. 337; Reid v. Case, 4 Wisc. 429; People v. Hessing, 28 Tl. 
410; Cathcart v. Commonwealth, 37 Penn. St. 108; New Orleans v. Guides, 22 How. 141. 
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The common plea, or rejoinder, as it is more frequently called, is in nullo est 
erratum, or that there is no error in the record or proceedings. This is in the 
nature of a demurrer, and at once refers the matter of law arising in the case to 
the judgment of the court.” This plea in general confesses all the facts pleaded, 
aud where it was assigned for error that the defendant below, an infant, ap- 
peared by attorney, the plea in nullo est erratum was considered as confessing 
the fact. But if an error in fact be assigned that is not assignable, or be ill 
assigned, in nullo est erratum is no confession of it, but shall be taken only for 
demurrer.” There cannot be an assignment of error in fact and error in law 
together,” for these are distinct things and require different trials; and if, to 
such an assignment, the defendant in error pleads in nullo est erratum, this is a 
confession of the error in fact, and the judgment must be reversed, for he 
should have demurred for duplicity.“ By pleading tn nullo est erratum, the 
defendant in error admits the record to be perfect, the effect of his plea being 
that in its present state the record is without error, so that after this plea the 
defendant in error cannot allege diminution or pray a certiorari.” But the 
court may, ex officio, award a certiorari to prevent injustice. 

Special pleas to an assignment of error contain matters in confession and 
avoidance, as a release of errors, the act of limitations, and the like, to which 
the plaintiff in error may reply or demur, and proceed to trial or argument. 
If the plea of a release of error is sustained, the judgment will be affirmed.” 

3353. On the issue being joined, if it be an issue in fact, according to the 
English practice, a record of nisi prius is made up, and the parties proceed to 
trial as in common cases; and after verdict the party for whom it is found 
must move to put the cause in the paper for argument; and then on producing 
the postea the court will give judgment according to the finding. These cases 
where an issue is formed on matter of fact, by pleadings in error, are extremely 
rare in this country. 

When an issue in law is formed, the case is put on the argument list, and it 
is argued before the judges of the court of errors, and by them decided, after 
hearing counsel on both sides. These casés require much consideration, as they 
often turn on very nice questions of law. 

Before the court hear the argument, they require the plaintiff in error to 
furnish each of the judges with a paper book, which is a book or paper con- 
taining an abstract of all the facts and pleadings necessary to the full understand- 
ing of the case. This book should also state the points made by plaintiff in 
error, and also the cases or statutes to be cited in support of the positions of 
law taken by him.” 

3354. Courts of error in rendering their judgments usually give the reasons 


— 


* Hagget v. Commonwealth, 3 Mete. Mass. 457. 

® Moore v. McEwen, 5 Serg. & R. Penn. 373; Goodwin v Sanders, 9 Yerg. Tenn. 91; 
Heer v. ma 9 Johns. N. Y. 159; Harvey v. Rickett, 15 Johns. N. Y. 87; Benner v. Welt, 
45 Me. 483. 

® Tidd, Pract. 1117; Bacon, Abr. Error, K, 2. 

® Where the assignment of errors contained errors in fact and errors in law, the court 
ordered the error in fact to be struck out, and reversed the judgment for the error in law. 
Lewis v. Lawson, 1 Root, Conn. 262. 

*! Bacon, Abr. Error, K, 2; Moody v. Vreeland, 7 Wend. N. Y. 55. 

* Cheetham v. Tillotson, 4 Johns. N. Y. 499. i 

*® Smucker v. Larimore, 21 Ill. 267. 

% In Pennsylvania, the supreme'court has adopted a convenient rule, that each party 
may furnish a paper book, stating the points made by such party, and also the authority 
Py which they are supported, a copy of which must be furnished to the opposite party. 

he rules vary in the different states, and in some the court may dismiss the writ unless a 
paper book is furnished. Wilcox v. Hathaway, 12 Wisc. 543; or they will take no 
notice of errors assigned, but not noticed on the brief. Bray v. Carpenter, 20 Ind. 255. 
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or motives which induce them on one side or the other. The collection of 
reasons thus delivered by a judge for giving the judgment he is about to pro- 
nounce is called his opinion. Such an opinion ought to be a perfect syllogism, 
the major of which should be the law; the minor, the fact to be decided ; and 
the consequence, the judgment which declares that to be conformable or con- 
trary to law. 

he judgment in error, unless the court are equally divided in opinion, is to 
affirm, or to recall, or to reverse the former judgment, that the plaintiff be 
barred of his writ of error, or that there be a venire facias de novo. 

The common judgment for the defendant in error, whether the errors as- 
signed be in fact or in law, is that the former judgment be affirmed. But a 
judgment may be good in part and erroneous in part; in that case the judg- 
ment below will be affirmed as to part and reversed as to the other part; as, 
where it was reversed for damages and affirmed for costs.” If the judgment 
below is not divisible, although good in part and bad in part, it must be af- 
firmed or reversed in toto ; as, where it is entered against two and it is erroneous 
as to one.” | 

On a demurrer to an assignment of errors, in fact or in law, for duplicity, 
the judgment, when for the deféadant is quod affirmetur. On a plea of release 
of errors, or the statute of limitations, found for the defendant, the judgment 
is that the plaintiff be barred of the writ of error. 

When the judgment is for the plaintiff in error, for an error in fact, the 
judgment below is recalled, revoked ; when for an error in law, it is reversed, 
quod judicium reversetur. 

If the court of error is equally divided, the judgment will be affirmed.” 

3355, In cases where there are several dependent judgments, and the principal 
one is reversed, the others cannot be supported ; as, if the plaintiff recover in 
debt upon a judgment, if the first be reversed, the second, which is founded 
upon it, will of course fall to the ground.” But the reversal of the last judg- 
ment will not affect the first; as, if judgment be given against executors in an 
action of debt, and after, on a scire facias, judgment is given against them to 
have execution of their proper goods, and a writ of error be brought upon both 
judgments, if the first judgment be good and the last erroneous, the last judg- 
ment shall be reversed, and the first shall stand.” 

3356, When the judgments are independent of each other, the reversal of one 
does not affect the other; as, if in an action of account judgment be given quod 
computet, and afterward auditors are appointed, and upon the account judgment 
is given also against the defendant, with damages and costs, whereupon a writ 
of error is brought upon both judgments, the last one of which alone is found 
to be erroneous; in this case the last judgment only shall be reversed, and not 
the first, which shall stand in full force, for these two are distinct and independ- 
ent judgments.” 

7. A distinction is made in giving judgment by the court of error, when 


% Cummings v. Pruden, 11 Mass. 206; Wales v. Fowler, Kirb. Conn. 236; Dixon v. 
Pierce, 1 Root, Conn. 138; Swearingen v. Pendleton, 4 Serg. & R. Penn. 396; Boaz v. 
Heister, 6 Serg. & R. Penn. 18; Barnett v. Barnett, 16 Serg. & R. Penn. 61. 

% Boaz v. Heister 6 Serg. & R. Penn. 18; Harman v. Brotherson, 1 Den. N. Y. 587; 
Davis v. Campbell, 1 Ired. No. C. 482; Gaylord v. Payne, 4 Conn. 80. By act of assembly 
in Pennsylvania, the court may in some cases reverse as to one of the defendants and 
affirm as to the other. Jamieson v. Pomeroy, 9 Penn. St. 230. 

” Huncke v. Francis, 3 Dutch. N. J. 55. 

* Bacon, Abr. Error, M, 1; Rolle, Abr. 777; 8 Coke, 143. See Hutchinson v. Common- 
wealth, 4 Metec. Mass. 359. 

*® Bacon, Abr. Error, M, 1. 

® Williams v. White, Croke, Eliz. 806; Style, 290. 
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the judgment below is reversed, between those cases where the plaintiff below 
is plaintiff in error, and where the defendant below is plaintiff in error. 

A the first case, where the plaintiff below is plaintiff in error, and the judg- 
ment is reversed, the court above give such judgment as the court below ought 
to have given, for the writ of error is to revive the first cause of action, and to 
recover what ought to have been recovered in the first suit, in which the erro- 
neous judgment was given. 

But if the judgment below be given against the defendant, and he bring a 
writ of error, upon which that judgment is reversed, the judgment shall be 
quod judicium reversetur, simply that the judgment be reversed, for the writ of 
error is brought only to be eased and disc from that judgment. 

If a judgment against several defendants below is reversed for error as to 
a part of them, it is reversed wholly, for it cannot be affirmed as to the 
others.’ 

3358. If the judgment of the court below has been given upon a case stated 
or a special verdict, and the court above reverse the judgment, the latter court 
ought to give the judgment as it ought to have been given in the first place, 
whether the plaintiff or defendant below be the plaintiff in error.’ 

3359. When the judgment of the court below is reversed, a venire de novo 
will be granted in the following cases: first, because the jury were improperly 
chosen, or there was some irregularity in returning them ; secondly, because the 
uy improperly conducted themselves; thirdly, because they gave general 

ages upon a declaration containing several counts, one or more of which 
were defective; fourthly, because the verdict, whether general or special, is im- 
perfect by reason of some ambiguity, or by finding less than the whole matter 
in issue, or by not assessing damages ; or, fifthly, because there has been some 
other defect or irregularity in the proceedings on the first venire, or the trial, 
by which the proper effect of that writ has been frustrated, or the verdict has 
asa void in law. When this writ is granted, there must of course be a new 
trial.’ i 

3360. Costs in error are generally given to the successful party, and the 
judgment is for the costs. But the regulations of the several states vary con- 
siderably upon this subject. In some cases, and under certain circumstances, in 
some of the states no costs are allowed on reversal; in other cases double costs 
are given. 

In the supreme court of the United States, if no exceptions were raised in 
the court below, or if no errors are argued, or if the errors are plainly frivolous, 
the judgment is affirmed with ten per cent. damages.’ | 

A part of the judgment of the court of errors sometimes is a writ of 
restitution, when an erroneous judgment has been reversed. This writ is issued 
when property has been taken in execution, and the judgment has been reversed 
or set aside; this is to compel the plaintiff below, who has been paid the 


11 Garr v. Stokes, 1 Harr. Del. 403; Swearingen v. Pendleton, 4 Serg. & R. Penn. 


896. 
Packard v. Matthews, 9 Gray, Mass. 811. If the judgment by default has been ren- 
ha by mistake for too much, the court may reform it. Morrison v. Dibrell, 22 Tex. 
9 


, ** Benner v. Welt, 45 Me. 483. 

1% Stephens v. Cowan, 6 Watts, Penn. 518; Mosher v. Small, 5 Penn. St. 221; see Com- 
monwealth v. Huffey, 6 Penn. St. 348. 

1% Miller-v. Ralston, 1 Serg. & R. Penn. 309; Reed v. Collins, 5 Serg. & R. Penn. 351. 
See before, 3300. 

6 Kilbourne v. State Savings Inst., 22 How. 503; Sutton v. Bancroft, 23 How. 320; Jen- 
kins v. Banning, 28 How. 455. So also in Texas and Misscuri. Walker v. Burbridge, 17 
Tex. 650; Suss v. Fuhrman, 31 Mo. 470. ead 
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amount of his erroneous judgment, to restore to the opposite party the property 
which he has taken in execution, or, if such property has been sold, then to re- 
store to him the price for which the same was sold.'” 

If the execution has been satisfied by a levy on land, a writ of restitution will 
not be awarded, but the plaintiff in error must resort to a writ of entry, espe- 
cially if the property has been sold subsequent to the levy by the defendant in 
error to an innocent purchaser for value without notice.” 

3362. After judgment in error has been thus given, the record remains in 
the eourt of errors. It is then required that it should be sent below, when it 
has been affirmed, to be executed ; or if it has been reversed and a venire facias 
de novo has been awarded, that the action may be tried again before such court. 
It is necessary for this purpose that the record be remitted to the court below, 
. and this is effected by means of a remittitur, which is an entry on the records of 
the court above that the record of the case has been returned to the court 
whence it was removed. A certificate made by the clerk of the supreme or su- 
perior court to that effect is also called a remittitur. On the return of the record 
to the court from which it was removed by writ of error, the case will be pro- 
ceeded in by a venire facias de novo, by execution, or by scire facias against the 
bail in error, as the case- may be, conformably to the judgment of the supreme 
court. 

3363. A certiorari is a writ issued by a supreme or superior court having 
jurisdiction, directed to the judges or officers of an inferior court, commanding 
them to return the records of a cause depending before them in a particular 
case.” 

In general, there are two ways by which a superior court, which has a super- 
visory power over all inferior jurisdictions, can correct the erroneous proceedings 
of inferior courts; the first is by writ of error, which is of right, in civil cases, ex 
debito justitie, and which lies only after judgment rendered in the inferior court; 
the second is by certiorari, which is granted only at the discretion of the court, 
and generally lies at any stage of the proceedings in the court below. A ques- 
tion which is not easily settled frequently arises, which of these two remedies 
ought to be adopted in practice. It may, however, be laid down generally that 
when the lower court proceeds according to the course of the common law, and 
the court above can give a right judgment where the inferior court has given a 
wrong one, then a writ of error is the proper remedy. It is also lee clear 
that when neither this course of bese AR can be had nor such right judgment 
given, then the certiorari is the proper remedy. 

The writ of certiorari is ned in two kinds of cases; in one species it accom- 
panies a writ of error, and is issued for the purpose of compelling the produc- 
tion of the whole record when a diminution has been suggested and shown." 
The other kind, which is the only one which will occupy our attention under 
this section, docs not accompany the writ of error, but lies in many cases where 
a writ of error cannot by law give a right judgment when the lower court gives 
a wrong one, or in which the proceedings are not according to the course of 
the common law. In these cases, where the writ of error is not the proper rem- 
edy, the certiorari is the ground of the proceeding. It is first used to bring up 
the record and proceedings from the court below; when returned, the court 
above issues a notice to the party defendant or respondent in the nature of a 


17 Rolle, Abr. 778; Bacon, Abr. Execution, Q; Boal’s appa 2 Rawle, Penn. 37; Bruere 
v. Britton, 1 Spenc. N. J. 168; George v. Starrett, 40 N. H. 135. . 

108 Horton v. Wilde, 8 Gray, Mass. 425. 

10 Bacon, Abr. Certiorari, A; 4 Viner, Abr. 330; Nelson, Abr. Certiorari. 

10 Trudeau v. New Orleans R. R., 15 La. Ann. 717; Gregory v. Slaughter, 19 Ind. 342; 
Ciark v. Hackett, 1 Black, 77. enn 
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summons." After this the court above proceed to act according to law and 
justice in the decision of the case. 

In the examination of this subject we will consider the mode of obtaining a 
certiorari, how the certiorari is to be returned, how far the certiorari operates as 
a supersedeas, and when a procedendo will be ordered. 

3364. The regular mode of obtaining a certiorari is in general by motion or 
petition, and the facts upon which it is granted must be established by the oath 
or affirmation of the applicant unless such facts appear upon the record.” Asa 
writ of certiorari is clearly not a writ ex debito justitie, because it lies to the court 
below in any stage of its proceedings not always on the ground of an error in its 
judgment, but often merely for the purpose of examining its proceedings in order 
to see that it has not exceeded its jurisdiction or acted irregularly, on surmise 
of erroneous proceedings the court above must exercise discretionary power in 
issuing this writ not accompanying a writ of error, and must therefore not allow 
it to be issued except when alainied by the government, and except in some 
cases where this writ, from long usage and for particular reasons, has become a 
matter of course. In general, security must be given to prosecute the writ of 
certiorari with effect." 

The writ of certiorari will not in general be granted where the party has a 
remedy by appeal or other proceeding as of right."* The petition should point 
out the errors complained of specifically.” 

3365. The certiorari ought to be returned under the seal of the inferior court, 
or of the justices to whom it is directed ; and if such court have no proper seal, 
it may be returned under any seal. It must ba returned by the person to whom 
the writ is directed ; but a return made by the clerk of the circuit court of the 
United States to which a certiorari was directed was held to be sufficient.” 

The return is conclusive as to the facts, and is the only thing to be consid- 
ered by the court above.” In some states, however, by statute the proceed- 
mee upon a certiorari are a trial of the whole matter de novo.” 

he return should set out the evidence taken below.” 


u Tt has never been the practice in Pennsylvania to serve a copy of the writ of certiorari 
on the attorney of record, as in England; nor is the writ, as is the case in the supreme 
court of the United States, accompanied with a citation to the party. Commonwealth v. 
McAllister, 1 Watts, Penn. 308. 

The writ must be served in Minnesota. Bunday v. Dunbar, 5 Minn. 444. The writ of certiorari 
is the proper remedy in cases where the proceeding is not according to the common law, and 
where no remedy is provided by appeal, exceptions, error, or otherwise. Mendon v. Com- 
missioners, 2 All. Mass. 463; Whitney v. Delegates, 14 Cal. 479. The granting it is a 
matter of discretion. State v. Hudson, 5 Dutch. N. J.115; Zn re, Lantis, 9 Mich. 324. 
When it is asked to review the proceedings of public tribunals, the principal reason 
on granting it is the want or excess of jurigdiction. Henshaw v. Supervisors, 16 Cal. 


It does not lie to revise acts simply ministerial in their character, or to correct errors in 
the treatment of matters properly within.the jurisdiction of the tribunal below. Robinson 
v. Supervisors, 16 Cal. 208 ; Tallmadge v. Potter, 12 Wisc. 317. 

us Finch v. McDowell, 7 Cow. N. Y. 538; Kehr v. Gautier, T. U. P. Charlt. Ga. 279; 
Hunter v. Hunter, id. 803; People v. Onondaga, 8 Wend. N. Y. 519; Harrison v. Clapp, 
25 Ill. 575; Rollison v. Hope, 18 Tex. 446. 

us Johnson v. McKissack, 20 Tex. 160. 

4 Davis v. Horn, 4 Greene, Iowa, 94; Clary v. Hoagland, 13 Cal. 173. 

Ne A v. Lewis, 9 Iowa, 583; Hagood v. Grimes, 24 Tex. 15; Clifford v. Waldrop, 

116 Stewart v. Ingle, 9 Wheat. 526; see Lambert v. People, 7 Cow. N. Y. 103; Ball v. Van 
Houten, 1 South. N. J. 82. i 

17 Commissioners v. Supervisors, 27 Ill. 140; Mendon v. Worcester, 5 All. Mass. 13; 
Chase v. Miller, 41 Penn. St. 403; Hyde v. Nelson, 11 Mich. 3853; Schroder v. Crary, 11 
Iowa, 555; Taylor v. Bissell, 1 Minn. 225. 

18 Commissioners v. Supervisors, 27 Ill. 140. 

us Mullins v. People, 24 N. Y. 899; Jackson v. People, 9 Mich. 111. 
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3366. After the cause has been removed by certiorari, there is no record in 
the court below, and, therefore, that court cannot proceed in the cause in any 
respect, and all its subsequent acts will be erroneous. If before the senha of 
the certiorari to the judges of the inferior courts execution had been issued by 
the court, the judges to whom the certiorari was delivered ought immediately 
to have awarded a supersedeas to the sheriff, in order to have stopped the exe- 
cution. The delivery of such supersedeas to the sheriff before he has com- 
menced the execution of the writ renders his subsequent acts wholly void; but 
if the execution was partially executed before the supersedeas was delivered to 
him, he may afterward go through with it.” 

3367. If the certiorari has been improperly issued by a fraud upon the 
court, a false allegation, and the like, the courts above will issue a pr 
to the court, commissioners, or others below, to proceed in the cause or busi- 
ness, By this writ of procedendo the cause is remitted to the court whence the 
record came, and it commands the inferior court to proceed to the final hearing 
and determination of the same. It issues not only in the cases above mentioned, 
but also when it does not appear to the superior court that the suggestion upon 
which the cause has been removed is sufficiently proved. . , 

3367, a. In some states a remedy for an erroneous judgment is given by statute 
by a writ of review. It lies for matter outside of the record which cannot be 
reached by writ of error. Thus if the error assigned is want of legal service 
of process, if the record shows that the requirements of the law were not com- 
plied with, the remedy is by writ of error. But if the records show service 
when in fact there was none, the,remedy is by writ of review. The causes for 
which a writ of review is granted are fixed by statute. To obtain the writ a 
petition is presented, and the writ is granted sometimes in the discretion of the 
court, and in some cases of right. When the defendant lives out of the state, 
and jurisdiction has been obtained by attachment of his property and service 
of process by advertisement, the writ in general may be sued out within a cer- 
tain time after judgment. The writ when issued is the commencement of a 
new suit, in which the whole matter is tried de novo, and on the same issue as 
in the former suit.” 

A bond to prosecute the writ to judgment is usually required as a prelimi- 
nary to issuing the writ or to granting a supersedeas. 

This writ is in the nature of an equitable remedy, and does not lie to enforce 
strict legal rights against equity.'* 

3368. In England there is an additional remedy by a writ of false judgment 
which lies when an erroneous judgment is given, in a court not of record, in 
which the suitors are judges.“ Though this writ is perhaps never used in 
this country, it is proper in a work like the present to take a brief view of 
it. | 

This writ may be sued out of chancery by any one against whom the judg- 
ment is given, his heir, executor, or administrator ; or by any one who has sus- 
tained damages, though the other defendants do not join, as they ought to do, 
in error. If the writ be brought upon a judgment in the sheriff’s court, it is 


1® Blanchard v. Myers, 9 Johns. N. Y. 66; Patchin v. Mayor of Brooklyn, 13 Wend. N. 
Y. 664; Kingsland v. Gould, 1 Halst. N. J. 161; Mairs v. Sparks, 2 South. N. J. 513; Gar- 
diner v. Murray, 4 Yeates, Penn. 560. 

131 Ely v. Hawkins, 15 Ind. 230; Dwinel v. Godfrey, 44 Me. 65. í 

1% Johnson v. Atlantic R. R., 43 N. H. 410; Curtis v. Curtis, 47 Me. 525; Andrews v. 
Foster, 42 N. H. 376. 

13 Yeager’s Appeal, 34 Penn. St. 173; Russell’s Appeal, 34 Penn. St. 258; Weld v. Sabin, 
20 N. H. 533. 

1% Fitzherbert, Nat. Brev. 18. 
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in the nature of a recordari ;™ or if upon a judgment in another court, it is 
in the nature of an accedas ad curiam.' 

Upon the return of the writ, when the whole proceedings are certified, and 
not before, the plaintiff is required to assign errors. To compel a joinder in 
error, the plaintiff may have a scire facias ad audiendum errores; or he may 
serve a rule, as on a writ af error. And upon two scire faciases ad audiendum 
errores awarded, and nihils returned, or scire feci and default made, the judg- 
ment shall be reversed. 

When the parties are once in court, the subsequent proceedings in false judg- 


ment are the same as in error. 


1% See Bouvier, Law Dict. Hecordart Facias Loquelam. 
1% Fitzherbert, Nat. Brev. 18; ea Law Dict. Accedas ad Curiam. 
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3381. The writ of distringas. 
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3384. The capias ad satisfaciendum. 
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3386-3401. Executions against goods, chattels, and land. 
3387-3398. The writ of fieri facias. : 

3388. The form of the writ. 

3389. The effect of the writ. 

3390. The execution of the writ. 

3391. What goods may be seized. 

3392. The sale by the sheriff. 

3393. The effect of seizure of personal property. 

$394. The seizure and sale of lands under execution. 

3395. The mode of levying on land. 

3396. The return of the writ of fieri facias, 

3399. The venditiont exponas, 

3400. The levari facias. 

3401. The writ of elegi. 


3369. An execution has been called the life of the law, and the object of all 
the proceedings in an action is to obtain this writ. After a final judgment has 
been entered 2 the court, by which the plaintiff is adjudged entitled to a thin 
in the possession of the defendant, or to a sum of money which is to be a 
by the latter to the former, unless the plaintiff’s adjudged right be suspended 
by proceedings in the nature of an appeal, or by his own agreement, he is 
entitled to sue an execution in order to obtain the fruit of his judgment. 

By execution is meant the act of carrying into effect the final judgment of a 
court or other jurisdiction. The writ which authorizes the officer to carry into 
effect such judgment, and which is the object to be examined in this chapter, is 
also called an execution. 

This chapter will be divided into five heads: of the right to issue an execu- 
tion; of the form of execution; of the time when an execution should be 
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issued; of the effect of an execution; and of the several kinds of execu- 
tions. 

3370. As a general rule, the plaintiff, or party in whose favor a judgment 
has been rendered, may issue an execution when his judgment is final, unless he 
has agreed to give a stay of execution, or the law authorizes the losing party to 
enter security, which has been done, for the purpose of staying such execution 
for a limited time; and when this has been done and the time has expired, the 
successful party may issue execution as a matter of course, subject at all times 
to the control of the court, and liable to be set aside, or modified, as the justice 
of the case may require.’ 

In some cases, however, execution cannot be taken out without leave of court; 
as, where in actions on a policy of insurance there is a verdict for the plaintiff 
against one of several underwriters, and the others have entered into a consoli- 
dation rule,? and agreed to be bound by it. When a verdict is taken pro formd 
at the trial, for a certain sum, subject to the award of an arbitrator, the sum 
afterward awarded must be taken as if it had been originally found by the jury, 
and the plaintiff is entitled to enter up judgment for the amount, without first 
applying to the court for leave ;* but where a verdict is taken, and judgment 
entered up for a less sum than is afterward found due by the award, the plain- 
tiff cannot take out execution for the whole sum awarded, but only for the sum 
recovered by the judgment; for the residue he must proceed by attachment.‘ 
On a writ of error coram nobis, it seems an execution taken out without leave 
of court is irregular.’ 

337L The execution is founded on the judgment, and must conform to it in 
every respect, as to the amount of the judgment and the parties, unless some 
of the parties, when there are more than one, are dead; then the execution may 
recite the death and be issued in favor of or = jun the survivor.’ In Pennsy]- 
vania, upon the death of a plaintiff after judgment, his executor may be sub- 
stituted in his place, and an execution reciting the fact may be issued, without 
a scire facias, to renew the judgment in favor of the executor ;? and an execu- 
tion issued by the executor, without a formal substitution, is voidable and not 
void ; a party may, therefore, justify under it? In New Jersey, such an exe- 
cution will be quashed."° When the defendant dies after judgment, no execution 
can be had against his goods without a scire facias against his representatives.” 

If, however, an execution is issued after the death of the judgment debtor, 
without a scire fucias, it is voidable, not void, and third parties cannot take ad- 
vantage of this fact to invalidate the proceedings under it. As to them, unless 
it has been avoided by the representatives of the debtor, it is perfectly valid.” 


1 See Commonwealth v. Magee, 8 Penn. St. 240; Irwin v. Shoemaker, 8 Watts & S. Penn. 
75; Harrison v. Soles, 6 Penn. St. 393; Carpenter v. Vanscoten, 20 Ind. 50. 

3 For the nature and history of this rule see Bouvier, Law Dict. Consolidation Rule; 2 
Marshall, Ins. 701; Parke, Ins. xlix.; 3 Chitty, Gen. Pr. 644; Graff v. Musser, 3 Serg. & 
R. Penn. 262, 265; Brown v. Scott, 1 Dall. 145; Merrihew v. Taylor, 1 Browne, Penn. 
Appx. lxvii.; Rumsey v. Wynkoop, 1 Yeates, Penn. 5; Towanda Bank v. Ballard, 7 Watts 
& g, Penn. 434. 

3 1 East, 401. But see Barnes, 58. 4 Tidd, Pract. 910. 

5 Ribout v. Wheeler, Say. 166; Barnes, 201; 2 W. Blackst. 1067. 

© Commonwealth v. Fisher, 2 J. J. Marsh. Ky. 137; Washington v. Irving, Mart. & Y. 
Tenn. 45; Palmer v. Palmer, 2 Conn. 462; Douglas v. Whiting, 28 Ill. 362. 

™ Hamilton v. Lyman, 9 Mass. 14; Bowdoin v. Jordan, 9 Mass. 160 

* Darlington v. Speakman, 9 Watts & S. Penn. 182. 

® Day v. Sharp, 4 Whart. Penn. 339. 

10 Harwood v. Murphy, 1 Green, N. J. 198. See Davis v. Helm, 11 Miss. 17. 

u Wilson v. Kirkland, 1 Miss. 155; Hubart v. Williams, 1 Miss. 175. This is changed 
in some states by statute, and execution may be issued at once against the personal repre- 
sentatives. Harteaux v. Eastman, 6 Wisc. 410; Fowler v. Burdett, 20 Tex. 34. 

13 Harper v. Hill, 35 Miss. 63. 35 
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If no costs are awarded by the judgment, no execution for costs can issue. 

If the debtor dies after the execution is delivered to the sheriff, he may pro- 
ceed to levy and sell." 

Although the rule is firmly established that when the judgment is joint 
the process to enforce its payment must also be joint, yet it is said to be more 
technical than substantial, and the court out of which such process issues will 
take care that it shall not be used so as to work injustice, and for this reason 
will protect a surety from an attempted disregard of a release to him bya 
creditor." 

3372, By statute of Westm. 2 an execution may be sued at any time within a 
year and a day after the judgment is signed in cases where a scire facias is not 
required, or where execution is not stayed by writ of error, injunction, agree- 
ment, or the like; and when it is so stayed, within a year and a day after the 
removal of the bar. In several of the states the time for issuing an execution 
has been extended beyond that time by statutory provisions, 

If the writ of execution has been issued within the year, and it has been so 
executed as not to produce to the party the full benefits of his judgment after 
it has been returned he may have other writs of execution after the year upon 
continuing the first writ down to them ;* the second or other subsequent execu- 
tion may be of the same kind as the first, or of a different species ; a capias ad 
satisfaciendum may, therefore, be issued after a fieri facias.! 

The second execution of the same naturé issued on a judgment is called an 
alias, and all future executions of the same kind are called pluries executions, 
the first of which is called first pluries, the next, second pluries, ete. 

8373. An execution issued by a court having competent jurisdiction is a pro- 
tection to the oficer who is required and authorized to execute it, and whether it 
be regular or not is of no importance to him except when the officer participates 
in the irregularity.“ This salutary protection is wise, just, and necessary, be- 
cause the officer has not the authority to impugn the authority of the court, and 
he cannot, therefore, inquire into the regularity of its proceedings. In this 
case, however, he must execute it according to its requirements, and he cannot, 
under color of authority, seize the goods of a stranger.” He is protected only 
while obeying its requirements. If the officer exceeds his rights in levying an 
execution, as cies avis properly seized articles on the writ he improperly 
sells them, he becomes a trespasser ab initio, and is liable to the party injured 
for his tort as well in the seizing as in the selling. The wrongful act taints the 
whole proceeding.” 

The rule, however, is very different when the court has no jurisdiction of the 
case, for then the officer is bound to pay no regard to its mandates. This rea- 
sonable responsibility the law casts upon him. If a court having jurisdiction 
in criminal cases only should entertain an action of debt, give a judgment, and 
issue an execution, the sheriff could lawfully refuse to execute that process; and 
if he proceeded to execute it, he would be liable as a trespasser, together with 


13 Criswell v. Ragsdale, 18 Tex. 448. 

4 Dodge v. Mack, 22 Ill. 93. 

1 Mortland v. Himes, 8 Penn. St. 265. 

16 Coke, Litt. 290, b. 

1 Thorpe v. Fowler, 5 Cow. N. Y. 446. | 

18 Hart v. Dubois, 20 Wend. N. Y. 236; Robinson v. Barrows, 48 Me. 186; Neith v. Cro- 
fut, 30 Conn. 580; Taylor v. McKeown, 12 Rich. So. C. 251. 

19 See Green v. Morse, 5 Me. 291; Foss v. Stewart, 14 Me. 812; McMahan v. Green, 34 
Vt. 69; Parmlee v. Leonard, 9 Iowa, 131. 

» Everett v. Herritt, 48 Me. 537; Burton v. Calaway, 20 Ind. 469; Taylor v. Jones, 42 
N. H. 25. ; 
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the judges of the court and the plaintiff, the whole of the proceedings being 


coram non judice.™ 

Though an irregular execution is a protection to the officer when the court 
has jurisdiction, it is none to the parties who have sued it out; as, if an execu- 
tion be issued before a judgment has been entered.” 

` The vitality of an execution continues from the time it reaches the sheriff or 
other lawful officer’s hands until the day when it is returnable,” unless a super- 
sedeas has been issued, and from the moment it is known to the officer the exe- 
cution has lost all its protective virtue; and if the officer afterward proceed to 
execute the writ, he will be considered as a trespasser,“ but he will not be liable 
as such unless he actually knew of the existence of the supersedeas.* 

3374. Executions may be considered as to their end or as to their object. 

3375. Executions considered as to their end are either final or not final. 

An execution which is used to make the money due on a judgment out of 
the property of a defendant is called a final execution, because cs once exe- 
cuted the object of the judgment has been obtained. 

There is another kind which tends to an end, but is not absolutely final, as a 
capias ad satisfaciendum, by virtue of which the body of the defendant is taken 
to the intent that the plaintiff shall be satisfied his debt, etc.; the imprisonment 
of the defendant not being absolute, but until he shall satisfy the same, this is 
called an execution quousque. 

3376, Executions considered as to the objects they are to act upon may be di- 
vided into two classes: those which are for the recovery of specific things, and 
those for the recovery of money. 

3377. The principal executions to recover specific things are the habere facias 
seisinam, the habere facias possessionem, the retorno habendo, and the distringas. 

3378. The writ of habere facias seisinam, or writ of seisin, is an execution 
used in most real actions, by which the sheriff is directed that he cause the de- 
mandant to have seisin of the lands which he has recovered. This writ may 
be taken out at any time within a year and day after judgment. It is executed 
in nearly the same manner as a habere facias possessionem, and for this purpose 
the officer may break open the outer door of a house to deliver seisin to the de- 
mandant.” : 

3379. The habere facias possessionem, or writ of possession, is an execution, 
used principally after a judgment in ejectment, in order to obtain the possession 
of the property recovered. The sheriff is commanded by this writ that with- 
out delay he cause the plaintiff to have possession of the land in dispute which 
is therein described ; a fieri facias or a capias ad satisfaciendum for costs may 
be included in the writ; the duty of the sheriff in the execution and return of 
that part of the writ is the same as ina common fieri facias or capias ad satis- 
faciendum. In the execution of this writ the sheriff is required to deliver a 
full and actual possession of the premises to the plaintiff. For this purpose he 
may break an outer or inner door if required, and should he be opposed by 
force and violence he must raise the posse comitatus.” 

The writ must be executed at the earliest practicable moment.” 


* The case of the Marshalsea, 10 Coke, 76; Allen v. Greenlee, 2 Dev. No. C. 370. But 
see People v. Warren, 5 Hill, N. Y. 440. 

™ See Baldwin v. Whittier, 16 Me. 33; Young v. Bircher, 31 Mo. 136; Mower v. Stickney, 
5 Minn. 397; Lathrop v. Arnold, 25 Me. 136. 

3 Vail v. Lewis, 4 Johns. N. Y. 450. “ Buffandeau v. Edmondson, 17 Cal. 436. 

3 Payne v. Governor, 18 Ala. N. 8. 320. 

*% Comyn, Dig. Erecution, E; Bacon, Abr. Habere Facias Possessionem ; Watson, Sheriff 
238; Bingham, Ex. 115, 252. 

7 Watson, Sheriff, 60, 215; Bacon, Abr. Sheriff, N, 3. 

* Chapman v. Thornburgh, 17 Cal. 87. 
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3380. The writ of retorno habendo is an execution in replevin, which recites 
that the defendant was summoned to appear to answer the plaintiff in a plea, 
whereof he took the cattle of the said plaintiff, specifying them, and that the 
said plaintiff afterward made default, wherefore it was then considered that the 
said plaintiff and his pledges of prosecuting should be in mercy, and that the 
said defendant should go without day, and that he should have return of the 
cattle aforesaid. It then commands the sheriff that he should cause to be re- 
turned the cattle aforesaid to the said defendant without delay, etc.” If the 
identical goods distrained are found in the hands of the tenant undisposed of 
and unincumbered, they may be taken by the sheriff upon the retorno habendo ; 
if not, the sheriff may return an elongata, or, as it is called in law-French, 
eloigné, that is, that the goods have been removed out of the reach of the sheriff. 
When that return is made, the plaintiff may have a writ called a capias in with- 
ernam, by which the sheriff is commanded to take the defendant’s own goods, 
which may be found in his bailiwick, and keep them safely (not to deliver them 
to the plaintiff) until such time as the defendant shall submit himself, and allow 
the distress to be taken. If the sheriff cannot execute the withernam, and is 
consequently obliged to return it nihil, there issue an alias, and then a pluries 
withernam, and if nihil be also returned to these, then follows a capias against 
the body of the defendant.” 

338L The writ of distringas is used sometimes to enforce a compliance of 
what is required of a party by a distress of his goods and chattels. In detinue, 
when judgment is rendered for the plaintiff, that “the said A B do recover 
against the gaid C D the goods and chattels aforesaid, or the sum of 
dollars, for the value of the same, if the said A B cannot have again his said 
goods and chattels, together with dollars, his charges and costs ;” then 
there issues a writ of distringas which recites the judgment, and then proceeds 
as follows: ‘ And hereupon the said sheriff is commanded that he distrain the 
said C D by all his lands and chattels in his bailiwick, so that neither the said 
C D nor any one by him do lay hands on the same, until the said sheriff shall 
have another command from our said court in that behalf, and that the said 
sheriff answer to our said court here for the issues of the same, so that the said 
C D render to the said A B the goods and chattels aforesaid, or the said sum of 

dollars for the value of the same; and in what manner the said sheriff 
shall have executed this the command of our said court he is commanded to 
make appear, etc.” 

3382, The principal executions issued for the purpose of recovering money are 
those which issue against the body of the unsuccessful party, and those which 
may be sued out against his goods, chattels, and land. 

3383. The executions against the body are the capias ad satisfaciendum and 
the attachment. l 

3384. A capias ad satisfaciendum is a writ issuing out of a court of compe- 
tent jurisdiction, in a cause where judgment has been rendered, directed to a 
proper officer of the court, commanding him to take the defendant, and him 
safely keep, so that he may have his body in court on the return day, to satisfy, 
ad satisfaciendum, the plaintiff.” 

In point of form, the capias ad satisfaciendum must pursue the judgment, be 
tested on a general test day, unless otherwise provided for by statute, and it 


2 2 Sellon, Pract. 168; Bacon, Abr. Replevin, E, 5. 

» See Woglam v. Cowperthwaite, 2 Dall. 68; Frey v. Leeper, 2 Dall. 181; Bradyll v. 
Ball, 1 Brown, Ch. 427; Hammond, Nisi P. 454. 

31 The use of this writ has been greatly restricted in most of the states of the Union; in 
some, as in Pennsylvania, it can be issued only for torts, and in cases of fraud or conceal- 
ment of property, in contracts. a 
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should be sealed with the seal of the court, and signed, like other writs, by its 
clerk or prothonotary. It must be for the same sum as that for which judgment 
was given, unless a part of it has been since paid, or levied under a fieri facias, 
in which case it issues for the residue. If there are several defendants, it must 
issue against the whole of them.” But there are many persons against whom 
it cannot be issued. In all cases the reason why these persons are privileged is 
the promotion of the public good, and not as a favor granted to particular per- 
sons. ‘These are ambassadors, and other public ministers, and their servants; 
members of congress and those of the state legislatures are not liable to this 
process, eundo, morando, et redeundo, or going to, remaining at, or returning from 
the places to which they were called by their public duties. Parties, their at- 
torneys, and witnesses in court, in order to give them that freedom required to 
attend upon their respective obligations there, are also protected from the oper- 
ation of this writ, eundo, morando, et redeundo.® In Pennsylvania, it has been 
considered that a state of civilization should protect women from the sea 
of this writ, and an act has been passed forbidding their imprisonment for debts 
on their contracts, where there is no fraud. 

This writ is executed by taking the defendant in custody, and keeping him 
in close confinement, generally within the public or county prison “ provided 
for such purposes, from which he is not to be discharged except by due course 
of law; for if the sheriff permit the prisoner to go at large, it will be an es- 
cape, for which he will, in general, become liable for the debt, although the 
ee voluntarily return and surrender himself to prison before the return 

ay.» But this confinement has been rendered less rigorous than formerly, in 
many of the states, by allowing certain prison bounds, or jail limits; and in 
some states the defendant is discharged by giving security to the plaintiff that 
he will apply for the benefit of the acts for the relief of insolvent debtors. 

The effect of the capias ad satisfaciendum is to confine the defendant in the 
custody of the sheriff, or in the county jail, or to such other place appointed by 

ublic authority to receive such prisoner. The execution is considered, quoad 

im, as a satisfaction of the debt during the confinement of the debtor, but if 
he die in jail, the plaintiff may have execution of his lands and goods, by vir- 
tue of the statute 21 Jac. I, c. 24.” If the plaintiff consent to discharge the 
defendant after he has been arrested under a capias ad satisfaciendum, though 
it be on terms which are not afterward complied with, or upon giving fresh 
security, which afterward becomes ineffectual, the plaintiff cannot resort to the 
judgment again, or charge the defendant’s person in execution; and the dis- 
charge of one of several joint debtors extinguishes the judgment as to all the 
debtors, so that neither can afterward be taken or held in execution.® 


33 Clark v. Clement, 6 Term, 526. 

8 Broome v. Hurst, 4 Yeates, Penn. 124, n; 4 Dall. 387; Parker v. Hotchkiss, 1 Wall. 
Jr. C. C. 268. 

3¢ Jacobs v. Tolman, 8 Mass. 161. 

= 13 Johns. N. Y. 366; Dowdal v. Hamer, 2 Watts, Penn. 63; 8 Johns. N. Y. 98; Shew- 
ell v. Fell, 3 Yeates, Penn. 17; 4 Yeates, Penn. 47; Wheeler v. Hambright, 9 Serg. & R. 
Penn. 390. <A distinction is made as to the responsibility of the sheriff, between cases 
where the action is in debt and where an action on the case has been brought. In the 
former, if the jury find for the plaintiff, they must find for the whole debt and costs; but 
in the latter, the jury may find such damages as they think proper. Duncan v. Klinefelter, 
5 Watts, Penn. 141; 4 Yeates, Penn. 17, 47. 

æ Jacobs v. Tolman, 8 Mass. 161. 

3 Sharpe v. Speckenagle, 3 Serg. & R. Penn. 465; Cooper v. Bigalow, 1 Cow. N. Y. 56, 
Freeman v. Rushton, 4 Dall. 214. See Hamilton v. Bredeman, 12 Rich. So. C. 464. 

* Ransom v. Keyes, 9 Cow. N. Y. 128; Yates v. Van Rensselaer, 5 Johns. N. Y. 364; 
Masters v. Edwards, 1 Caines, N. Y. 515; Bailey v. Kimbal, 1 N. Chipm. Vt. 151; McLean 


v. Whiting, 8 Johns. N. Y. 339. In South Carolina, the act of 1815 alters tle common 
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The usual returns to a writ of capias ad satisfaciendum are that the sheriff 
has taken the defendant, whose body he has ready, formerly made in Latin 
i corpus ; or that the defendant is not to be found in his bailiwick, non est 
inventus. On the latter return the plaintiff may sue out an alias capias into 
the same, or a testatum in a different county; or at his choice he may have any 
other writ of execution suitable to the case, as, for example, a fieri facias. 

In case of an escape or a rescue, though the sheriff be liable, because he 
ought to have taken the posse comitatus, still the plaintiff is not bound to look 
to the sheriff, because the latter may be insolvent; the plaintiff may, therefore, 
sue out another execution, for the defendant will not be allowed to take advan- 
tage of his own wrong. 

3385. An attachment is a writ commanding the sheriff to arrest a particular 
‘potas who has been guilty of a contempt of court, and to bring the offender 

fore the court. It issues whenever a party has been ordered by a rule of 
court to perform a certain act, and he has omitted to perform it; as, where he ` 
has been ruled to pay costs or to perform an award. On the service of the 
attachment, the party is taken into custody, and is confined in prison until he 
afterward obtains his discharge in due course of law. 

3386. The executions against goods, chattels, and land are the fieri facias, the 
venditioni exponas, the levari facias, and the elegit. 

3387. The most common of all writs of execution is the fieri facias.” This 
writ is so called, because, when writs were in Latin, the words directed to the 
sheriff were quod fieri facias de bonis et catallis, etc., that you cause to be made 
of the goods and chattels, etc.“ The foundation of this writ is a judgment 
for debt or damages, and the party who has recovered such judgment is gen- 
erally entitled to it, unless the plaintiff is delayed by a stay of execution, which 
the fa allows in certain cases after the rendition of the judgment, or by his 
own agreement with the defendant, or by proceedings in error. 

This subject will be examined with regard to the form of-the writ, its effect, 
the manner of executing it, what goods may be seized and sold under it, the 
effect of seizure of personal property, the seizure and sale of land under an ex- 
ecution, and the return. 

3388. The writ of fieri facias is issued in the name of the government, and di- 
rected to the sheriff, (in the United States court to the marshal,) commanding 
him that of the goods and chattels (and where the lands are made liable for pay- 
ment of debts, of the lands and tenements) of the defendant, therein named, in 
his bailiwick, he causes to be levied as well a certain debt of dollars, 
which the plaintiff, (naming him,) in the court of , (naming it,) recov- 
ered against him, as dollars, like money, which to the said plaintiff were 
adjudged for his damages, which he had by the detention of the said debt, and 
that he (the sheriff) have the money before the judges of the said court, on a 
day certain, (being the return day therein mentioned,) to render to the said 
poni his debt and damages, aforesaid, whereof the said defendant is convict. 

t must be tested in the name of the officer, as directed by the constitution or 
laws: as, “ Witness, A B, chief justice, ete., the ay of Anno 
Domini, one thousand eight hundred and fifty one.” It must be signed by 


law, so that a plaintiff may discharge a defendant in custody under a capias ad sol Gals 
dum, for a time, with his consent, without impairing his rights, and he may retake him in 
execution. Eggart v. Barnestine, 3 M’Cord, So. C. 162. In Louisiana, when the parties 
agree to a temporary discharge, the defendant may be retaken. Abat v. Whitman, 7 Mart. 
N. S. La. 163; Martin v. Ashcroft, 8 Mart. N. 8. La. 315. 

9 For the history of this writ, see 2 Reeves, Hist. Eng. Law, 187; Bacon, Abr. Erecution, 


E, 4. 
© Coke, Litt. 290, b. 
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the clerk or prothonotary of the court, and sealed with its seal.“ The amount 
of the debt and costs must be indorsed on the writ. 

The execution, being founded on the judgment, must of course follow and be 
warranted by it;“ hence, when there is more than one plaintiff or defendant, 
: must be in the name of all the plaintiffs against all the defendants, if 
iving. 

When it is against an executor or administrator for a liability of the testator 
or intestate, it must conform to the judgment and be only against the goods 
and chattels, or other property, of the deceased, unless the defendant has made 
himself personally liable by his own false pleadings, or by waste, in which case 
the judgment is de bonis testatoris si, et si non de bonis propriis, and the fieri 
facias must conform to it. 

3389. At common law the writ bound the goods of the defendant, or party 
against whom it was issued, from the teste day, by which must be understood 
that the writ bound the property against the party himself and all claiming b 
assignment from or by representation under him,“ so that a sale by the defend. 
ant of his goods to a bona fide purchaser did not protect them from the fieri 
facias tested before, although not issued or delivered to the sheriff till after the 
sale.“ To remedy this manifest injustice the statute of frauds was passed, the 

rinciples of which have been adopted, in this respect, in perhaps all the states. 

t enacts “that no writ of fieri facias, or other writ of execution, shall bind 
the property of the goods of the party against whom such writ of execution is 
sued forth but from the time such writ shall be delivered to the sheriff, or 
under sheriff, or coroner, to be executed ; and for the better manifestation of 
the said time the sheriffs, their deputies or agents, shall, upon the receipt of 
any such writ, (without fee for doing the same,) indorse upon the back thereof 
the day of the month and year whereon he or they received the same.” “ 

When issued against a person who had died between the teste day and return 
day of the writ, it had, by the relation back to the teste, the binding operation 
upon his personal property that the executor was not entitled to it for the gen- 
eral payment of his debts.“ In the United States the statutes for the equal 
distribution of intestates’ estates have, perhaps, everywhere prevented this un- 
just preference. 

Though the goods are bound from the time the execution comes into the 
sheriff’s hands, the property in such goods is not altered, but continues in the 
defendant till execution executed.” 

Another of its effects is the protection which it gives to the officer while act- 
ing according to its exigencies. Being the delegated agent of the court, if the 
court has jurisdiction to issue the fiert facias, the sheriff or officer to whom it 
is directed and who is bound to execute it, and all his deputies acting under it, 
are protected; but when the court has no jurisdiction and the judges are them- 


re 


“ An execution issued without a seal, from a court having and using a seal, is void, and | 
of course all proceedings under it are void also. Beal v. King, 6 Ohio, 11. But if it be 
sealed, although it is not signed by the clerk, it is valid. 

“ 2 Saund. 72, h, k; Bingham, Executions, 186. 

* Bacon, Abr. Execution, C, 4; Swearingen v. Pendleton, 4 Serg. & R. Penn. 894; Todd 
v. Todd’s Executors, 1 Serg. & R. Penn. 453; Comyn, Dig. Pleader, 2, D, 15. 

“ Payne v. Drewe, 4 East, 538. 

“ Croke, Eliz. 174; Baskerville v. Brocket, Croke, Jac. 451. 

4 29 Car. II, c. 3, s. 16. 
io pre v. Blundin, 32 Mo. 887; Russell v. Lawton, 14 Wisc. 202; Gott v. Williams, 29 
Mo. 461. 

* Den v. Hilman, 2 Halst. N. J. 180. 

Folsom v. Chesley, 2 N. H. 432; Churchill v. Warren, 2 N. H. 298; Bates v. Moore, 2 
Bail. So. C. 614. 
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selves trespassers, the officer is subject to an action of trespass as if he had no 
writ. 

3390. The sheriff has a right to enter into the premises of the defendant to 
search for his goods, if he can do so without breaking an outer door of the 
house;*' nor can a window be broken for that purpose. He may enter the 
house if it be open, and being once lawfully entered, he may break open an 
inner door or chest without even a request to open it, though in general it 
is more prudent to make such request, for the purpose of seizing the goods of 
the defendant. He may break an outer door of a barn or of a store not con- 
nected with the dwelling-house, and forming no part of the curtilage.“ The 
sheriff is also authorized to enter the house of a stranger for the purpose of exe- 
ale his writ, provided the defendant’s goods are there; but his entry will be 
justifiable only on the event of the goods being there, for if he should be mis- 
taken in this respect he will be a trespasser.” But though authorized to enter 
a stranger’s house, he cannot, of course, break open an outer door. 

When the goods are found the officer may seize them, and the taking of a 
part of them in the name of the whole is a good seizure of all.% The seizure is 
complete as soon as the goods are in the power of the officer,” and although the 
sheriff may return that he levied on personal property, if it was not in his view 
nor taken into custody, it is no levy as to subsequent judgment creditors." 
Still, the indorsement on a fieri facias of levy on goods ohik the sheriff had 
levied upon by virtue of a former execution will be considered a good levy 
under the second or last execution, because the goods so levied upon are consid- 
ered as in his custody, and of course within his power.” To render the levy 
perfect the articles seized should be designated in the execution, or in a schedule 
annexed,” and the sheriff should take possession within a reasonable time in 
such a manner as to apprise everybody of the fact of his having taken them in 
execution.“ But if the defendant dispense with an actual seizure for his own 
benefit, the levy as to him will be valid.” 

The fiert facias may be executed at any time before and on the return day,® 
but not on Sunday where it is forbidden by statute. 

If there is reasonable doubt whether goods indicated are the property of the 
debtor, or if they are claimed by a third party as his, the sheriff may demand a 
bond of indemnity from the creditor before he seizes them.“ l 

Where the debtor is a joint owner of a chattel the sheriff may seize the whole, 
though he can sell only the debtor’s undivided interest.® 

The officer is required to levy on sufficient property to satisfy the execution, 
and in doing this he must exercise a reasonable discretion and make allowance 


* Barker’s widow v. Braham, 3 Wils. 376. 5! Semayne’s Case, 5 Coke, 92. 
52 Cooke’s Case, W. Jones, 429. 8 1 Sid. 186; 1 Kebl. 689. 
Hagerty v. Wilbee, 16 Johns. N. Y. 287. & Comyn, Dig. Execution, ©, 5. 


56 Lewis v. Smith, 2 Serg. & R. Penn. 142. 

4 Wood v. Vanarsdale, 3 Rawle, Penn. 401; Bullitt v. Winston, 1 Munf. Va. 269; 
Llovde v. Wykoff, 6 Halst. N. J. 218. Actual manual possession is not necessary. Very 
v. Watkins, 23 How. 469. 

& Lowry v. Coulter, 9 Penn. St. 349. 

6 Watmough v. Francis, 7 Penn. St. 206. 

© Barnes v. Billington, 1 Wash. C. C. 29. 

& Wood v. Vanarsdale, 3 Rawle, Penn. 405; Lewis v. Smith, 2 Serg. & R. Penn. 142; 1 
Whart. Penn. 116, 337; 1 Wash. C. C. 29. 

® Troville v. Tilford, 6 Watts, Penn. 468. See, as to what constitutes a sufficient levy, 
Burchard v. Reese, 1 Whart. Penn. 877; Wood v. Vanarsdale, 8 Rawle, Penn. 401; Mce- 
Cormick v. Miller, 3 Penn. 230. 

® Chase v. Gilman, 15 Me. 64; Devoe v. Elliott, 2 Caines, N. Y. 243. 

& Smith v. Cicotte, 11 Mich. 383. 

®© Bernard v. Hovious, 17 Cal. 541; Caldwell v. Auger, 4 Minn. 217. 
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for the probable depreciation of the property at a forced sale, together with all 
charges.* The officer may levy on any property of the debtor that he sees fit,” 
unless there are statute provisions requiring him to take property designated by 
the debtor, if it is sufficient. The officer must use reasonable diligence to find 
goods of the debtor to levy on, and is justified in returning nulla bona if he 
cannot find anything. Whether reasonable diligence has been used will be a 
question of fact for the jury.“ 

3391, In general, the sheriff may seize and sell all those articles which he 
can find belonging to the plaintiff and which are choses in possession, except 
such as are exempted by the common law or by statute. The common law was 
very niggardly of these exceptions; it allowed only the necessary wearing ap- 
parel, and it was once holden that if a defendant had two gowns, the sheriff 
might sell one of them.” In modern times, with perhaps a prodigal liberality, 
a considerable amount-of property, both real and personal, is exempted from 
executions by the statutes of several of the states. It is not the time nor the 
place here to consider whether such laws are most for the benefit or injury of 
the poor and honest man.” 

When the defendant’s goods are pawned, or demised or letten for years, or 
they have been distrained, or in any other way are subject to a lien in the hands 
of a third person, the sheriff can only seize and sell the right of the defendant 
in such goods, subject to the rights of such third person. 

In general, choses in action cannot be taken in execution ;” but in some of 
the states power is given to the sheriff under a peculiar process authorized by 
statute to attach the rights of the defendant to such choses tn action; as, where 
a debt is due by a third person to the defendant, the defendant’s rights may be 
attached, and the third person is made a garnishee. 

After having seized the defendant’s s, the sheriff should keep them in 
his ion till they are sold ; for if they are left in the possession of the de- 
fendant, it will in general be considered a badge of fraud,” and another judg- 
ment and execution creditor may seize them, and the first levy will be invalid.” 
And if the first levy be made merely to keep off other creditors, this being 
against the policy of the law, it will not protect them from another execution,” 
and a direction to “stay proceedings” destroys the lien as it respects other 
creditors and enables them to gain a preference.” Indeed, any act which shows 
that the plaintiff has not a continuing mind to cause the writ to be executed 
will, as between himself and third persons, or other creditors of the defendant, 
discharge the property levied upon from his lien.” The lien will also be lost 
by taking a replevin bond.” 


* Griffin v. Ganaway, 8 Ala. N. 8.625. © Woodward v. Hopkins, 2 Gray, Mass. 210. 

* Barnes v. Thompson, 2 Swan, Tenn. 313; Russell v. Lawton, 14 Wisc. 202. 

œ Comb. 356. 

P In most of the states, the homestead of eae mogten debtor, not exceeding a certain 
s aap or value, is eee from execution. e quantity varies from forty to two hun- 

ed acres, and the value from five hundred to five thousand dollars. 

n Rhoads v. Magonigal, 8 Penn. St. 39; Crandall v. Blen, 13 Cal. 15. 

3 In Pennsylvania, it is not the practice to remove goods levied upon; and the lien of 
personal property is generally held to continue, though the goods are left in the hands of 
the defendant, unless fraud is proved. Swift v. Hartman, cited 2 Yeates, Penn. 435; Levy 
v. Wallis, 4 Dall. 167; Chandler v. Phillips,4 Dall. 213. But see Cowden v. Brady, 8 Serg. 
& R. Penn. 510. 

7 Lewis v. Smith, 2 Serg. & R. Penn. 142. 

™ Corlies v. Stanbridge, 5 Rawle, Penn. 286. 

% Hickman v. Caldwell, 4 Rawle, Penn. 280; Commonwealth v. Strembeck, 3 Rawle, 
Penn. 341. 

8 Howell v. Atkyn, 2 Rawle, Penn. 282; Weir v. Hale, 8 Watts & S. Penn. 285; Mentz 
v. Hammon, 5 Whart. Penn. 150. 

™ Harrison v. Wilson, 2 A. K. Marsh. mo 
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3392. The next step to be taken by the sheriff is to advertise the levied 
upon for sale at public auction, for this is the only lawful way of disposing of 
them; he cannot keep them himself and pay the plaintiff’s debt, nor deliver 
them to the plaintiff in satisfaction of his execution; the plaintiff may, how- 
ever, buy them as any other person at their value.” 

The sheriff must use a reasonable discretion in the sale of the goods; it seems 
that if a very inadequate price be offered for them, he should not sell them, but 
ought to return that they remain in his hands unsold for want of buyers, which 
is the proper return when he has had no bid. The fieri facias being then out 
of his hands, he must wait until he shall be authorized to sell them by another 
writ, a venditiont exponas, the nature of which will hereafter be explained; and 
under this writ he will be obliged to sell at any price he can get.” 

The sale by the sheriff passes only the title which the judgment debtor had 
in the goods at the time the lien attached ;® it does not divest the title of other 
parties or paramount liens.*! 

If the sheriff neglects to advertise and sell the property within the time pre- 
scribed by statute, he loses his lien upon it.” 

3393, Although the seizure of personal property does not change or alter 
the title to it, and it remains in the defendant, as already been observed, 
yet it has the effect of releasing the lands of the debtor with regard to third 
persons. If, therefore, a judgment creditor who has the first lien on the lands 
of his debtor issue an execution and levy on the personal property of the de- 
fendant sufficient to satisfy his execution, he cannot afterward abandon that 
levy and claim to be paid out of the proceeds of the land.® 

3304. By the common law, lands were not liable to be sold for the payment 
of debts; it was against the policy of the feudal law to take the landed estates 
out of the hands of the aristocracy, and the same rule yet prevails in England. 
There the remedy given to a judgment creditor is a sequestration of the profits 
of the land by writ of levari facias, or the possession of one-half of the land 
by writ of elegit, or, in certain cases, of the whole of it, by extent. In these 
cases the creditors hold the land until, out of the profits or rents, their claims 
are fully satisfied. Probably to protect British creditors a statute was passed b 
the British parliament,“ making lands and hereditaments within the English 
colonies chargeable with the debts, and subject to execution as personal estate. 
The practice of selling real estate under execution having thus commenced, it 
has been firmly established by various acts of the state legislatures in most of 
the states of the Union, under certain checks and salutary regulations, to prevent 
abuse and unnecessary sacrifices. : 

One of the most prominent and prevalent of these regulations is to require 
the creditor to resort in the first instance to the personal estate as the proper and 
pom fund, and to the real estate only after the personal property shall have 

een exhausted, and found insufficient to satisfy the claim.” 

Another restraint is to require that the estate shall be appraised, and if an 


ee —— 


: Bacon, Abr. Execution, C, 4. But the sheriff cannot. Robinson v. Clark, 7 Jones, No. 
C. 562, 

9 Keightley v. Birch, 8 Campb. 521; Young v. Smith, 23 Tex. 598. 

” Boggs v. Hargrave, 16 Cal. 559. 61 Gazelle, 1 Sprague, Dist. Ct. 378. 

%2 Plaisted v. Hoar, 45 Me. 380. 

* Hunt v. Breading, 12 Serg. & R. Penn. 87; Taylors Appeal, 1 Penn. St. 393; Duncan 
v. Harris, 17 Serg. & R. Penn. 4836. 

* 5 Geo. II, c. 7, A. D. 1732. 

% This is the case in Delaware, Mlinois, Indiana, Kentucky, Michigan, Mississippi, North 
Carolina, Ohio, Pennsylvania, Rhode Island, Tennessee, Texas, Oregon, Minnesota, Ala- 
bama, Louisiana, and South Carolina. There are some restrictions in the other states, but 
the tendency of legislation is to give no special privileges to the real estate. 
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inquest, to be held by the sheriff, shall be of opinion that the profits, rents, and 
issues will be sufficient in a number of years, provided for by the statute, to pay 
all the liens upon it, then it shall not be sold, but it shall be delivered to the 
plaintiff, that out of the rents, issues, and profits, he may be paid the amount 
of his execution. This is the case in Pennsylvania and Delaware, and the lands 
are extended by the writ of liberari facias, and possession is given to the cred- 
itor, as practiced upon the elegit in England ; but if the lands are not extended, 
that is, if the rents, issues, and profits will not be sufficient in those states to 
pay the liens or incumbrances in seven years, then they are condemned, and are 
to be sold without redemption. In other states, before a sale can take place, 
the lands must be valued, and, at the sale, must bring a certain proportion of 
such valuation ; in some states, if the creditor will not take them at two-thirds 
of the appraised value, there is a delay upon giving additional security. In 
other states, a part of the defendant’s land is absolutely protected from sale for 
the presumed benefit of himself and family. In Virginia, lands cannot be sold 
on execution ; the English process of elegit and extent are there used. 

As a further bar to the sale of landed estates, in some of the American 
commonwealths a right of redemption is given to the defendant, provided it be 
exercised within a specified time. 

It is a rule in some states that the lands of the defendant are bound by a 
Jocemant from the time of rendition, but this is far from being universal; in 

uisiana, they bind from the time they are registered with the recorder of 
mortgages ;* in Kentucky, lands are bound only from the time the execution 
reaches the sheriff’s hand.® 

The lien created by the judgment continues only for a limited time, so as to 
operate against subsequent incumbrancers and bond fide purchasers, according 
to the statutes of the respective states. 

Real estate held in reversion and remainder is liable to be sold like an estate 
in possession, and an equity of redemption may likewise be the subject of a 


levy. 

‘3305. The usual mode of making a levy is to describe the land which has 
been seized under the execution by metes and bounds, as in a deed of convey- 
ance; as they cannot be sold, in some of the states, under the fieri facias, be- 
cause an inquest must be held by the sheriff to ascertain whether the land can, 
from its profits, rents, and issues, satisfy the debt within a certain time, the writ 
of fieri facias is returned to the court, with a levy and the proceedings of the 
eee and these things remain until the sheriff is authorized by a new writ, 
called a venditioni exponas, to sell the land levied upon. : 

Under this writ, or under the fieri facias, where lands may be sold without 
any other writ, the lands seized are advertised by the sheriff the time required 


See Kent, Comm. Lect. 66. It has been deemed unnecessary to detail the various pro- 
visions of the statutes of the several states, not only because mach details would be useless, 
as the reader must rely upon the statutes themselves, but because their provisions are sub- 
ject to constant changes. 

& Hana v. His Creditors, 13 Mart. La. 32. 

® Bank U.S. v. Tyler, 4 Pet. 366; Million v. Riley, 1 Dan. Ky. 860. In Kansas and 
Ohio, judgments are liens on the real estate from the first day of the term in which the 
judgments are rendered, except judgments by confession and judgments rendered at the 
same term at which the action is commenced. In several states the lien begins from the 
docketing of the judgment, and when the lands lie in another county, from the date of 
filing a copy of the judgment in the clerk’s office in that county. In the New England 
states there is no lien by judgment, but the attachment lien on real estate attached on mesne 
process continues from thirty days to five months after judgment to allow it to be seised 
on execution. See 1 Washburn, Real Prop. 2d ed. 487, note; Vanseiver v. Prycn, 2 Beasl. 
N. J. 434; Sheldon v. Arnold, 17 Ind. 165; Durham v. Heaton, 28 Ill. 265; Denegre v. 
Haun, 13 Iowa, 240; Van Camp v. Peerenboom, 14 Wisc. 65. 
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by the local statutes, and they are sold at the time and place appointed, by 
public auction or outcry, to the highest and best bidder.. The writ is then re- 
turned to court with a statement of what has been done, and the sale is subject 
to the approval of the court; or for any material misdescription of the property, 
or any act of the sheriff, or of the inquest, not warranted by law, which may 
have been prejudicial to any of the parties, the plaintiff, defendant, or purchaser, 
it may be set aside; and then a new sale is ordered by an alias venditioni ez- 
, which sale is also subject to this salutary supervision. 

If the sale is affirmed, the sheriff then makes a deed to the purchaser, which 
conveys to him all the title which the defendant had in the land, and no more. 
To complete his title, the purchaser should procure the deed to be registered in 


the proper office.” 

3506. On the return day of the fieri facias, the sheriff ought to make his re- 
turn of what he has done under the writ; and should he neglect to do so, he 
may be called upon by rule to make such a return within a specified time, and 


if he do not then return it, or offer a lawful excuse for not so doing, the court: 


will grant an attachment against him; but in some cases, where there is just 
cause for it, the court will enlarge the time within which he should make his 
return. 

If the sheriff fails to make return of the execution, all his acts done under 
it are wrongful, and he will be liable to the debtor as a trespasser,” and the 
creditor may recover from the sheriff the damages he has suffered by the failure 
to return. This is presumed to be the amount due on the execution, but the 
sheriff may show that the debtor had no property subject to execution, and 
no damages have been suffered." If the sheriff finds no property, he must not 
return nulla bona before the return day.” The failure of the sheriff to return 
the writ after a sale does not affect the title of the purchaser.” 

3397. The returns commonly made to a fiert facias are the following. 

When the sheriff has not found any goods belonging to the defendant on 
which he could levy, he returns that fact in the common formula, nulla bona. 

He returns fieri fect when he caused to be made out of the defendant’s goods 
the whole or a part of the money, which he has ready to be paid to the plain- 
tiff. 

That he has taken the goods of the defendant to a certain amount, which re- 
main in his hands for want of buyers. In this case he should be careful to 
specify what goods he has levied upon, for a general levy may render him re- 
sponsible for the whole debt. 

When he has levied upon land, he should so return and state what lands he 
has seized, by metes and bounds, so that when they are sold by him he may 
make a definite deed for the same. He should also return what further pro- 
ceedings, if any, have taken place since the levy. 

3398. These several returns will be separately considered. 

When the sheriff returns nulla bona to a fieri facias, that the defendant has 
no goods within his bailiwick, the plaintiff may sue out an alias fieri facias, 
and after that, when required, as if the same return be made to the alias, a 
pluries into the same county, or he may have a testatum fieri facias into a dif- 


® In the New England states, with the exception of Rhode Island, the sheriff’s official 
return of the praeeding under the execution constitutes the title of the purchaser, as does 
the sheriff’s return of the eaanee of the elegit in England, and no deed is executed, for 
the title rests upon matter of record. 4 Kent, Com. 434, 4th ed. 

© Williams v. Babbitt, 14 Gray, Mass. 141. 

"i Ledyard v. Jones, 7 N. Y. 550; Bowman v. Cornell, 89 Barb. N. Y. 69. 

Chalmers v. Moore, 22 Ill. 359. 

* Cloud v. El Dorado, 12 Cal. 128, nae 
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ferent county, suggesting that the defendant has there; but the testatum 
cannot go into another state, because the laws under which it issues do not ex- 
tend there. Instead of these, or any of these writs, the plaintiff may, on the 
return of nulla bona to a fieri facias, issue a capias ad satisfaciendum, where 
such writ is not forbidden by act of assembly. 

When the sheriff returns fieri feci, he becomes liable to the plaintiff for the 
money he has made on the writ, and the plaintiff may compel him to pay it, 
either by a rule of court, or by action of debt founded on his return. Ifa part 
of the money be levied, and so the sheriff has returned, the plaintiff may have 
a fieri facias or capias ad satisfaciendum for the residue; but in general the 
first execution must be returned before a second can issue, because the second 
is founded on the return of the first, and usually it recites the first execution 
and the return. | 

The sheriff is not bound to collect and pay over the amount of the execution 
before the return day of the writ.* But if he has collected it, he must pay it 
over to the creditor upon demand at any time.” 

3399. A venditioni exponas is a writ, as has already been intimated, by which 
the sheriff is commanded to sell goods and chattels, and in some cases lands, 
which he has taken in execution by virtue of a fieri facias, and which remain 
in his hands unsold. The object of this writ, as it regards personal property, 
is to force the sheriff to sell when he has returned a levy unsold for want of 
buyers, and to bring him into contempt for not selling ;® he cannot, therefore, 
again return “ not sold for want of buyers.” Should he make such a return, 
however, according to the English practice an attachment will not be granted 
against him.* The proper way of proceeding, then, if the sheriff do not pay 
over the money on or before the return of the venditioni, isto sue out a distrin- 
gas against him, directed to the coroner; and if he do not sell the goods and 
pay over the money before the return of that writ, he shall forfeit issues, that 
is, the goods and the profits of the lands of the defendant against whom the 
distringas has been issued, and which have been taken by virtue of such writ 
to the amount of the debt.” 

If the debtor die after levy of a fieri facias on lands, a writ of venditioni ex- 
ponas cannot issue thereon without a scire facias against his personal represent- 
ati ves.” 

3400. The writ of levari facias is used for various purposes in England, 
against ecclesiastics, and, in certain cases, in favor of the crown. It is also 
used to recover a plaintiff’s debt; it commands the sheriff to levy such debt on 
the lands and goods of the defendant, in virtue of which he may seize his 
goods, and receive the rents and profits of his lands till satisfaction be made to 
the plaintiff." 

In Pennsylvania this writ is used to sell lands mortgaged, after a judgment 
has been obtained by the mortgagee, or his assignee, against the mortgagor 
under a peculiar proceeding authorized by statute. 

340L The writ of elegit is but little used in the United States, because lands 
may be sold for the payment of debts. It is not entirely unknown in Vir- 
ginia,’” 8 

% State v. Mann, 13 Ired. No. C. 444. 

* Nelms v. Williams, 18 Ala. N. s. 650; Rogers v. Sumner, 16 Pick. Mass, 387. 

% Frisch v. Miller, 5 Penn. St. 310. 

a Sarr ae Pract. 359; Comyn, Dig. Execution, C, 8; 2 Saund. 47,1; 2 Chitt. 890; 

® Leader v. Danvers, 1 Bos. & P. 358. 9 2 Saund. 47, n. 

10 Wood v. Colwell, 34 Penn. St. 92. But see Burdett v. Chandler, 22 Tex. 14. 

101 8 Blackstone, Comm. 417; 11 Viner, Abr. 14. 


w 4 Kent, Comm. 434, 4th ed. 
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By the statute of Westm. 2, c. 18,'* “ where a debt is recovered or acknow- 
ledged in the king’s court, or damages awarded, it shall be in the election of 
him that sueth to have a fieri facias to the sheriff to levy the debt upon the 
lands and chattels of the debtor, or that the sheriff shall deliver to him all the 
chattels of the debtor, (saving his oxen and beasts of his plough,) and one-half 
of the land until the debt be levied upon a reasonable price or extent.” From 
the election given to the plaintiff by this statute, and from the entry of the 
award of this execution on the roll, “ quod elegit sibi executionem,” ete., this writ 
derives its name. 

On the receipt of this writ, the sheriff holds an inquest to ascertain the val- 
ue of the lands and goods he has seized, and then they are delivered to the 
plaintiff, who retains them until the whole debt and damages have been paid 
and satisfied ; during that time the plaintiff is called tenant by elegit.” 

The writ of elegit must be returned. If lands have been extended under it, 
the inquisition must also be returned and filed; and when chattels have been ap- 

raised and delivered to the plaintiff, the sheriff should return on the writ that 
e delivered the goods at a reasonable price fixed by the jury. 

Should the tenant by elegit hold over after his debt is fully satisfied, the de- 
fendant may recover his land from him, either by an action of ejectment, or by 
scire facias ad computandum, et rehabendam terram. This, however, is not the 
preferable remedy. It is a more general and a more advisable mode, for the 
recovery of the lands from the tenant by elegit, to proceed by bill in equity. 
If the lands are recovered back by an action at law, the plaintiff in that ac- 
tion will not be entitled to any but the extended value, which is generally very 
low, and much below the real value. But in equity the tenant by elegit will 
be compelled to account not for the extended value merely, but for the actual 
profits of the lands while in his possession. 

3402. Here end our investigations respecting an action. It will be recol- 
lected that it was considered who should be the parties to the action, by what 
means they should be brought into court, the statement of the plaintiff’s claim 
in his declaration, the defence or plea, the replication, and other pleadings, 
until the parties came to an issue of law and of fact, and how such issues must 
be tried; the evidence and the proceedings in the course of the trial; the argu- 
ment of counsel and the summing up of the judge; the verdict, judgment, and 
all the proceedings in the nature of appeals; and finally the execution and sat- 
isfaction of the plaintiff when he was right, or his defeat and being obliged to 
pay the costs when wrong. The whole is a beautiful, logical, and systematic 
arrangement; and, however it may sometimes be perverted to promote injustice 
by chicanery and fraud, these being imperfections to which all human institu- 
tions are liable, it is still admirably calculated to attain substantial justice. It 
is true that many technical rules might by judicious hands be pruned, and by 
that means additional vigor would be given to the institution ; yet, with all its 
imperfections, the mode of attaining justice by an action at law is one of the 
best contrivances that can be devised by so imperfect a being as man. 


13 13 Edw. I. ° | 
1% Coke, Litt. 289; Watson, Sheriff, 206; Bacon, Abr. Execution, C, 2; 1 Archbold, 
Pract, 272. aaa 
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3403. Personal actions are most commonly divided into two species: first, 
those which arise upon contracts; and, secondly, those which are given for the 
redress of wrongs, torts, or injuries. ‘They will therefore be considered in the 
following order: first, actions arising ex contractu; second, actions arising ex 
delicto; third, mixed actions; and, fourth, scire facias. 

3404. Actions arising ex contractu are account, assumpsit, covenant, debt, 
and detinue, each of which will be separately considered. 

.3405. The action of account, or more properly account render, is not com- 
mon, because in those states where there is a court of chancery the object is 
much more readily obtained by a bill in equity,’ and because the plaintiff has 
a more efficacious mode of proving his claim, having, in addition to the usual 
proofs, the responsive oath of the defendant; but still its proceedings and this 
form of remedy are said in some cases to be more efficacious and prompt than a 
suit in chancery. Courts of equity, however, have assumed jurisdiction in cases 
of account concurrent with courts of law on the ground that they afford a more 
easy and more Compet remedy than courts of law.’ 

In considering the action of account it will be necessary to take a view of 


1 For the remedy in matters of account in equity, see beyond, 3931. 

218 Ves. Ch. 276. The action of account is of course abolished in those states which 
have abolished the distinctions between law and equity. See note end of chapter VIII. 
In some, where this distinction still remains, this action is specifically abolished. Mass. 
Rev. Stat. Ch. 118, 448; Gen. St. Ch. 129; and in most of the states it is rarely used. 
To supply its place the courts have power under the various statutes to appoint auditors in 
all matters of complicated accounts, or the plaintiff may resort to the more complete 
remedy in equity. In California no action at law can be referred without the consent of 
parties. Grim v. Norris, 19 Cal. 140. s 
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the parties, the cause for which it will lie, the declaration, the pleas and issue, 
the evidence, the judgment quod computet, the proceedings before auditors, the 
final judgment, and the proceedings in error. 

. It is a general rule that parties who have an interest in the case must 
all join and be joined, because it being founded on contract no recovery can be 
had by any person except those who have the right, nor against any one who, 
though liable, is so only with other persons. But it is not always to say 
whether all the parties who have a right have such an interest as will entitle 
them to bring the action; as, where two persons are tenants in common of 

oods and one bails them to a stranger to render him an account, he alone shall 
have the action. On the contrary, if both the tenants in common bail the 
goods, they must join in the action. 

So, on the other hand, all persons who are jointly liable must be made de- 
fendants, but care must be taken not to include as joint defendants persons who 
are not jointly responsible; for example, where there are three or more li eii 
and one sues two of them in account where each is responsible only for him- 
self, the plaintiff must fail, because if he were to succeed he might make one of 
the defendants, who had received only his share of the partnership fund, liable 
for the acts of his co-defendant unless there was a joint liability.* 

At common law account could be maintained only against a guardian in 
socage, a bailiff or receiver, or by one in favor of trade and commerce, naming 
himself merchant, against another naming him merchant, and for the executors 
of a merchant; the reason assigned for this is that there was a privity, and the 
law presumed them conusant of each other’s disbursements, receipts, and ac- 
quittances.° | 

By statute, an action of account is given to executors,® to executors of exec- 
utors, to administrators, and by another statute’ actions may be brought 
against the executors and administrators of every guardian, bailiff or receiver, 
and by one joint tenant, tenant in common, his executors and administrators, 
against the other as bailiff for receiving more than his share, and against his 
executors and administrators.” 

Before the passage of this last statute, if one joint tenant, or tenant in com- 
mon, received all the profits, the other could not maintain his action unless he 
actually had appointed him his bailiff or receiver.” 

It has been held that joint partners in mercantile adventures may have ac- 
count render against each other ; €? but where two or more purchased a tract of 
land together under an agreement that it should be resold and the profit di- 
vided, even if the transaction had been a technical partnership, which is doubt- 
ful, yet it was ruled that as there was but one item to settle between the parties, 


3 Brooke, Abr. Accompt, pl. 32; Viner, Abr. Account, E, pl. 14. 

; i Whelen v. Watmough, 15 Serg. & R. Penn. 153; McFadden v. Sallada, 6 Penn. St. 
83. 

6 Bacon, Abr. Accompt, A. Account render is the only action at law that can be brought 
aeon a guardian, as such, except an action on his bond. Green v. Johnson, 3 Gill & J. 

6 13 Edw. I, c. 28. 

125 Edw. III, st. 5, ¢. 5. 

e 31 Edw. III, c. 11. 

? 4 Anne, c. 16, s. 27. 

1 Irvine v. Hamlin, 10 Serg. & R. Penn. 220. 

n Coke, Litt. 172, a, 186, a, and 200, b; McAdam v. Orr, 4 Watta & S. Penn. 550. 

1 Griffith v. Willing, 3 Binn. Penn. 817; Irvine v. Hanlin, 10 Serg. & R. Penn. 220; 
Whelen v. Watmough, 15 Serg. & R. Penn. 153. It cannot be brought by one ner 
against all the others where the firm consists of more than two, as there is no joint liability 
of the other partners to account to one. Appleby v. Brown, 24 N. Y. 148; Duryea v. 
Whitcomb, 31 Vt. 395; Portsmouth v. Donaldson, 32 Penn. St. 202. 
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assumpsit might be maintained against him who had received the proceeds of 
the re-sale; and it was not necessary to bring an action of account render." 

Account render lies by the cestui que trust against his trustee to enforce the 
payment of the trust fund; by a landlord against his tenant, where, by the 
terms of the lease, the latter was to deliver an account to the former, for a 
proportion of the profits; for example, for the tolls of a mill; by a client 
against his attorney at law, to obtain an account of moneys received by the de- 
fendant.”* 

A bailiff is one appointed by the owner of lands and other property to col- 
lect the rents and profits of the same, and to make the best of them by his 
management for the benefit of the owner; he is entitled to a reasonable com- 
pensation for his trouble and care, and may be made accountable by an action 
of account for the profits which he has made, or could have made by proper 
care. A receiver is one who receives money on account of another, for which 
he has agreed either expressly or by implication to account to him; at common 
law the receiver is allowed only such charges and expenses as are agreed upon 
by the parties.” The distinction between bailiffs and receivers, however proper 
in other cases, does not apply to partners in trade, for one partner, though 
charged as receiver, is entitled to every just allowance against the other.” 

This action cannot be maintained against a minor as bailiff or receiver, be- 
cause he is not able to make a binding contract; nor by an apprentice, as such, 
for, when acting in that capacity in the ordinary business of his master, he is 
only performing the business of his master as the master would have done; 
but though he is not chargeable for the ordinary receipts of his master’s trade, 
yet if he receive money not in such ordinary trade, he is liable as any other 

rson; in that case, however, he must be charged as receiver or bailiff.” It 

oes not lie against a disseisor or wrong-doer, because there is no contract, ex- 
press or implied, between such a person and the plaintiff; nor by one executor 
against the other, because the possession by one is possession by the other. 

The question whether the parties are sufficient must be settled before the 
reference, and the objection that the defendant is not the bailiff of the plaintiff 
cannot be raised before the auditors.” 

3407. This action can be maintained only when there has been an express or 
implied contract between the parties on which the action is founded,” and the 
amount due is uncertain and unliquidated. It is not requisite that the contract 
should be express; an implied contract is sufficient; and where the defendant 
has been guilty of a tort, when he has received the property or money of the 
plaintiff, he is liable to this action, if the plaintiff waives the tort.” 

Whenever the account between the parties has been stated, and a balance 
found to be due, assumpsit is the proper remedy ; but when the accountant was 


13 Brubacker v. Robinson, 8 Penn. 295. 

1 Bredin v. Deven, 2 Watts, Penn. 95; Dennison v. Goehring, 7 Penn. St. 175. 

1 Long v. Fitzsimmons, 1 Watts & S. Penn. 530. 

16 Bredin v. Kingland, 4 Watts, Penn. 420. 

"1 Dane, Abr. c. 8, 4. 

18 James v. Browne, 1 Dall. 340. 

9 Earl of Devonshire’s Case, 11 Coke, 89, b. See Evans v. Birch, 8 Campb. 10. 

æ 2 Inst. 379, 380. The action lies against a woman as receiver, though she was a feme 
covert at the time of receiving the fund. Green v. Johnson, 3 Gill & J. Md. 388; Smith v. 
Woods, 3 Vt. 485. 

2 Day v. Lockwood, 24 Conn. 185; Baxter v. Thompson, 26 Vt. 559. 

2 King of France v. Morris, cited 3 Yeates, Penn. 251. In Connecticut this action lies 
whenever a person has received money for the use of another; especially if it be received 
by a third, to be delivered over. Mumford v. Avery, Kirb. Conn. 163. 

2 Dane, Abr. c. 8, a. 2, 3 10; Sherman v. Ballou, 8 Cow. N. Y. 304; Stanard v. Whittle- 
sey, 9 Conn. 556. T 
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a bailiff, account is a concurrent remedy with assumpsit where there has been 
an express promise.” 

The plaintiff may in some cases have covenant or account at his election ; as, 
where one acknowledged by deed that he had received one thousand dollars 
from another, to be adventured in trade in the West Indies, and promised to 
account; the remedy for the non-compliance of this agreement may be an action 
of covenant on the deed, or an action of account, at the election of the creditor.” 

Account render is not a proper remedy to recover a thing certain ; as, if Peter 
deliver to Paul one hundred dollars to trade with, he shall not have an action 
of account for the one hundred dollars, but simply for the profits made out of 
it;* nor to recover rent reserved on a lease;” nor mesne profits;* nor where 
one takes security, on the delivery of goods or money, for their return, for in 
such case the receiver cannot be said to be possessed of the goods or money, to 
render an account of the profits; besides, when a person makes such a special 
contract, his remedy is restricted to it.” 

3408, Having seen who may bring an action of account render, and against 
whom it may be maintained, and for what causes it will lie, let us suppose the 
parties to be in court; the next step to be taken is the filing of a declaration by 
the plaintiff.” 

3409. The declaration is an application of the writ with the addition of a 
formal commencement and conclusion, and showing, when against a receiver, by 
whose hands the defendant received the money ; for it is but reasonable that he 
should have this information, in order that he may meet the charge." Though 
this rule may sometimes prove inconvenient to the plaintiff, because he may not 
know from whom the defendant received the money, yet the evil would be 
much greater to leave the defendant ignorant of what he was called upon to 
answer. To obviate the difficulty is simply to charge the defendant as bailiff 
where the money he has received was from goods intrusted to him. A declar- 
ation, charging the defendant as bailiff and receiver, is proper when the defend- 
ant is such in ses and in fact, and has the property without any interest in it 
himself. But the rule is different in actions of account render between tenants 
in common under the statutes of Anne, as well as in actions between partners ; 
in such cases it is necessary to aver that the money was received for the common 
benefit of the plaintiff and defendant,” and that the defendant had received 
more than his share of the profits.* 

3410. It is not necessary to be particular as to time; when the declaration 
charged that the defendant was receiver between 1658 and 1673, without any 
certain time, it was held sufficient; and a blank in the declaration for the time 
during which the defendant acted as bailiff is cured by a verdict.“ It is not 


* Bacon, Abr. Accompt, D; Wetmore v. Woodbridge, Kirb. Conn. 164. 

% Bacon, Abr. Accompt, D. 

* Brooke, Abr. Accompt, 35. But see Mumford v. Avery, Kirb. Conn. 163. 

7 Rolle, Abr. 116. 

* Harker v. Whitaker, 5 Watts, Penn. 474. 

* Dane, Abr. c. 8, a. 2, 3 6. 

% For forms of declarations in account render, see Read, Am. Pleader’s Assistant, 1 to 6; 
Impey, Pract. 153; 1 Wentworth, Pl.; 1 Mallory, Mod. Entr. Account. 

3! Dane, Abr. c. 8, a. 1,34; Walker v. Holyday, 1 Com. 272; see Moore v. Wilson, 2 N. 
Chipm. Vt. 91; May v. Williams, 3 Vt. 239. 

%2 McFadden v. Sallada, 6 Penn. St. 288; see James v. Browne, 1 Dall. 389; Jordan v. 
Wilkins, 2 Wash. C. C. 482; Coke, Litt. 172, a; Wells v. Some, Croke, Car. 240; Comyn, 
Dig. Accompt, E, 2. 
$ ois v. Richardson, 18 Mees. & W. Exch. 17; Irvine v. Hamlin, 10 Serg. & R. 

enn. 221. 

“ See Wright v. Guy, 10 Serg. & R. pean reek 
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necessary that the quantum of money should be accurately stated ; the object of 
the action is to ascertain it. 

SALL. The declaration should lay the damages as in other cases. But the 
rule, that the plaintiff shall not recover damages for more than he has declared 
for, is not applicable to account render; the plaintiff may, therefore, have a 
judgment for the arrearages for a greater amount than the iene laid in his 

eclaration ;* and when the plaintiff lays in his declaration the value of the 
chattels, and also damages, he obtains judgment, when entitled to it, for the 
value, and also for damages, distinguishing each. 

In this action there is no general issue. The defendant may plead 
that he never was bailiff or guardian, or receiver in fact,” but when sued as ten- 
ant in common, under the statute of Anne, if the declaration be properly framed, 
a plea that the defendant is not bailiff, nor receiver, would be insufficient ;7 in 
such case, if the defendant means to deny the plaintiff’s claim, he should 
traverse the tenancy in common. The defendant may also plead that he has 
fully accounted, either to the plaintiff or before auditors; or a release; arbitra- 
ment; bond given in satisfaction; or that the money was delivered to him for 
a specific purpose, which has been accomplished. But other matters which ad- 
mit that the defendant was once liable, and might be made accountable, cannot 
in general be pleaded in bar to the action, but must be pleaded before the 
auditors ;* to this rule, however, there are exceptions, for when the defendant 
admits he was once accountable he may still plead a release, plene computavit, 
and the statute of limitations. 

It is said that the defendant is not bound to plead at all in this action; he 
may admit upon record that he is willing to account, and, instead of a plea, he 
may come into court and say to the judges, “I am willing to account with the 
plaintiff, and pray that auditors may be assigned to take an account between me 
and the plaintiff;” and such accounting, without resistance to the plaintiff’s 
claim by pleading, will save the defendant from being mulcted in damages, for 
which he would have been liable if he had so unjustly resisted the plaintiff’s 
claim.” 

When a plea has been pleaded, and the issue is joined on this or any subse- 
quent Bae ings to which the parties may conduct the cause, the simple question 
to be decided is, whether the defendant ought to account or not. The cause is 
then placed on the trial list, and in due time comes to be tried by a jury. 

It is a general rule that the evidence must, in every case, support the 
plaintiff’s allegations to entitle him to recover, for when the plaintiff makes a 
material allegation, he is required to support it by proof. In this action he 
must give evidence of privity, either of contract, express or implied, or by law. 
When the defendant is charged as guardian, bailiff, or receiver, or tenant in 
common, or joint tenant, or partner, it must be ae that he acted in the 
specific character charged, for if it be necessary to charge him in such character, 
it is also required to prove that he acted as such. We have seen that the 
measure of the liability of defendants is not the same, tenants in common and 
joint tenants being answerable for what they have actually received, without 
deducting costs and expenses for their trouble, and receivers being charged in 


*® Gratz v. Phillips, 5 Binn. Penn. 564. 

% The usual form is ne ungues bailiff, etc. This se ey pleaded together with plene com- 
putavit, and in this case the latter plea does not admit the liability of the defendant to 
account. Whelen v. Watmough, 15 Serg. & R. Penn. 158. 

37 Wheeler v. Horne, Willes, 208. : 
wien Abr. Accompt, E; Comyn, Dig. Accompt, E, 4, 5, 6; Godfrey v. Saunders, 3 

ils, 78. 

*® Gratz v. Phillips, 5 Binn. Penn. 568. 
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the same manner, but allowed costs and expenses in special cases, in favor of 

trade ;® and guardians and bailiffs are generally held to account for what they 

might, with proper diligence, have received, deducting reasonable costs and ex- 
nses. 

The property or right in the money demanded, or goods bailed, must be pre- 
cisely stated, and proved to be in the plaintiff, as laid, it being a material alle- 
gation; if, therefore, the declaration claims as for money of the plaintiff, and 
the evidence is of money belonging to the plaintiff and another, as partners, the 
allegation in the declaration is not supported.“ . 

Where there are several defendants, they must be proved to be jointly and 
not severally liable, else one might be made answerable for the default of the 
other.“ 

As a special demand is not required to be made before action brought, it is 
not necessary to aver it in the declaration, nor to prove it on the trial.“ 

Under the plea of plene computavit the defendant must show that he has ac- 
counted with the plaintiff, and that an ascertained balance has been agreed 
upon.” But to this there is an exception in those cases where the law pre- 
sumes that there has been an account; as, where the demand is against a servant 
for the proceeds of daily small sales, of which it is not the course to take written 
vouchers; in this case it will be presumed that the defendant has accounted ; 
but this presumption may be rebutted by the plaintiff proving that this course 
of dealing has not been adhered to, and that the defendant has not accounted.“ 

3414, When the jury find against the defendant, a judgment is rendered 
upon this verdict that the defendant do account, quod computet.“ This is but 
an interlocutory judgment, and its only effect is to compel the defendant to ac- 
count before akon, to be appointed by the court. It does not conclude the 
defendant as to the dates, or sums mentioned in the declaration ; it is the duty 
of the auditor to make proper charges, and to allow proper credits, without re- 
gard to the verdict. A writ of error does not lie upon this judgment.“ 

If the jury return a verdict for the defendant, the judgment will of course 
be given for him, unless for some legal cause the verdict be set aside. In 
this case when the defendant has pleaded in bar, and the bar is adjudged 
good, the plaintiff may have a writ of error; for this judgment is final till 
reversed.” 

3415. As to the proceedings before the auditors, let us consider the appearance 
of the parties, the hearing before auditors, the report of the auditors, and the 

wer of the court over auditors. 

3416. When the parties appear before the auditors, the case goes immediately 
to a hearing. Should the defendant neglect to appear before the auditors upon 
proper notice, the course is to obtain a certificate from them stating such ne- 
glect or refusal, and provided with this the plaintiff may apply to the court 


“ This, as before observed, does not apply to the case of partners in trade. James v. 
Browne, 1 Dall. 340. 

“ Jourdan v. Wilkins, 2 Wash. C. C. 482; Irvine v. Hamlin, 10 Serg. & R. Penn. 221; 
Griffith v. Willing, 3 Binn. Penn. 317; Sargent v. Parsons, 12 Mass. 149. 

* Jourdan v. Wilkins, 2 Wash. C. C. 482. 

t Whelen v. Watmough, 15 Serg. & R. Penn. 158. 

“ Sturges v. Bush, 6 Day, Conn. 452. 

& Baxter v. Hosier, 5 Bingh. N. c. 288. 

“ Evans v. Birch, 8 Campb. 10. 

41 See the form of this judgment in Godfrey v.. Saunders, 3 Wils. 88. 

“ Newbold v. Sims, 2 erg. & R. Penn. 317; James v. Browne, 1 Dall. 389; Sturges r. 
Bush, 5 Day, Conn. 452. 

® Beitler v. Ziegler, 1 Penn. 185; Metcalfe’s Case, 11 Coke, 38. 

© 1 Viner, Abr. Account, U, pl. 22. 
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for a capias ad computandum. By virtue of this writ the defendant may be 
taken in custody, when he must put in bail to answer the condemnation.” 

3417. The auditors sit as a court having the power to hear all questions of 
law and fact which are presented to them ;* and if the matters offered by the 
defendant in discharge of the plaintiff’s demands are disputed by the plaintiff, 
he may either demur or take issue before the auditors. As the proceedings 
before them are in the nature of a new action, the first thing to be done is to 
ascertain what facts are put in issue. The plaintiff does not file a new decla- 
ration, but the defendant may plead new matter in discharge which he could 
not have before pleaded. In pleading before the auditors the following rules 
are to be observed : 

Whatever might have been pleaded in bar to the action cannot be pleaded 
as a discharge before the auditors.™ 

Except in the case of a release or plene computavit, if the party is once 
chargeable and accountable, he cannot plead in bar, but must plead before aud- 
itors; these exceptions are because a release and having fally accounted are 
total extinctions of the right of action of which the court is to judge; and 
even in these two cases they must be pleaded specially, and cannot be given in 
evidence on ne unques receivor. 

Nothing can be pleaded before auditors which contradicts what has been for- 
merly pleaded ad found by the verdict, because, if this were allowed, there 
might be two contradictory verdicts which would perplex the court, or two 
similar verdicts which would be nugatory.” 

If the matters offered by the defendant in discharge of the plaintiff’s de- 
mands are disputed by the plaintiff, he may either demur or take issue before 
the auditors. When there are more points in dispute than one, there may be 
a demurrer or an issue on each, and they are to be certified by the auditors to 
the court, and then the matters of law are decided by the court and the matters 
of fact by the jury. After this has been all finally settled, the result is re- 
turned to the auditors, who settle the account accordingly.” 

If on the trial of the issue the plaintiff makes default, he shall be non- 
suited; but he is not without remedy, for he may have a just claim, and the 
default may have been unavoidable. He may bring a scire facias ad compu- 
tandum.” 

In the examination of the case the auditors are authorized to take all articles 
of account between the parties incurred since the commencement of the suit, 
and the whole is to be brought down to the time when they make an end of the 
account. But after a judgment quod compute, rendered against a receiver 
upon confession, if the auditors certify issues to be tried, the plaintiff upon trial 
of such issues cannot give evidence of moneys received by the defendants dur- 
ing any other period than that described in the declaration, for the defendant 
confessed no more.” 

3418. The very object of appointing auditors is to procure an account show- 
ing a balance in favor of one of t the parties. They are, therefore, required to 


51 Keppele v. Keppele, 3 Yeates, Penn. 83, 84. 
& Parker v. Avery, Kirb. Conn. 353; Wood v. Barney, 2 Vt. 369. 
6 Crousillat v. McCall, 5 Binn. Penn. 438. 
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make out an account showing the state of indebtedness on either side; but if 
they file such an account, it is not objectionable that they report that “ the plain- 
tiff has no legal demand at present against the defendant.”" But a report 
stating simply that the defendant “ has fully accounted ” is bad.” 

3419. The auditors are subject to the supervisory power of the court, who 
may correct abuses or any improper conduct of the auditors. If, therefore, 
either party has cause of complaint against the auditors, there is no mode of re- 
dress but by complaint to the court; and when there is just cause of com- 
plaint, the court are bound to give redress; thus, if either party offer to join an 
Issue, and the auditors refuse permission, or if the auditors conduct themselves 
with any manner of impropriety, to the injury of either party, redress may be 
had by application to the court.® 

3420. The final judgment is in favor of the plaintiff or of the defendant. In 
both cases it isa: upon the report of the auditors; for when this is clear of 
fraud, and has been made according to law, it is, like the verdict of a jury, the 
foundation on which the judgment rests. 

3421, When the report certifies that the defendant has refused to account, 
judgment is entered that the plaintiff recover according to the value mentioned 
in his declaration, and there will be a similar result where he gives an imperfect 
account. In these cases the judgment is for the whole amount of the claim, 
and there is no occasion for a writ of injury to ascertain the value.“ 

If the report contain an account aad a balance in favor of the plaintiff, the 
final judgment is that the plaintiff recover against the defendant so much as the 
defendant is found in arrear.® 

3422. If the report of auditors be in favor of the defendant, it seems doubt- 
ful whether a judgment can be entered for him on the report. But he may 
bring an action of debt against the plaintiff for the sum in which he was found 
to be a creditor.” 

3423. It is a general rule that a writ of error Jies on the final judgment of 
a court of law. The final judgment in account render may therefore be tested 
by procecdings in error. If found erroneous, it may be reversed, but such re- 
versal shall not affect the first judgment if that be not incorrect. And if the 
second judgment be reversed, a capias ad computandum may issue to compel 
the defendant to account again.® But as the last judgment stands on the first, 
if such first judgment be reversed, the second must follow the same fate.® 


® Couscher v. Tulam, 4 Wash. C. C. 442. 

62 Spencer v. Usher, 2 Day, Conn. 116. As under the state laws auditors may be ap- 
pointed in many actions besides the action of account render, we may state here some of 
the rules in reference to the report. It has been said in several cases that the report is 
conclusive as to facts. Bacon v. Vaughn, 34 Vt. 73; White’s Appeal, 36 Penn. St. 134; 
Whitehead v. Perie, 15 Tex. 7; Colgrove v. Rockwell, 24 Conn. 584. It may well be doubted, 
however, whether any such power can be given under the constitutional provisions as to 
trial by jury. The extent of the decisions in this direction is that when the reference is by 
agreement, the report may be conclusive, both parties having waived a jury. But when the 
reference is made under a statute or rule of court without an express agreement, the report 
is at most prima facie evidence of the facts found. Stone v. Aldrich, 43 N. H.52; Leathe 
v. Bullard, 8 Gray, Mass. 545. It may be read in evidence by either party, or by order of 
the court, and may be contradicted by evidence adduced by the party reading it. Lull v. 
Cass, 43 N. H. 62; Clark v. Fletcher, 1 All. Mass. 53. 

& Crousillat v. McCall, 5 Binn. Penn. 438, 

“ Croke, Eliz. 806. 

® Godfrey v. Saunders, 8 Wils. 94. The late Chief Justice Tilghman, in the case of Gratz 
v. Phillips, 5 Binn. Penn. 567, gives very sound reasons why the judgment in actions of 
account may be for greater damages than are laid in the declaration. His opinion well 
deserves a careful perusal. 

© Crousillat v. McCall, 5 Binn. Penn. 483. 

* McCall v. Crousillat, 8 Serg. & R. Penn. 7. 

® Croke, Eliz. 806, pl. 7. Viner, Abr. Account, pl. 22. 
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3424. The second kind of actions arising on contracts is the action of 
sit, in more common use than any other. It may be defined to be an action for 
the recovery of damages for the non-performance of a parol or simple contract, — 
or, in other words, a contract not under seal, nor of record, a circumstance which 
distinguishes this remedy from others. It is so called from the word assumpsit, 
which, when the pleadings were in Latin, was always inserted in the declaration 
as descriptive of the defendant’s undertaking; within the meaning of the pro- 
visions of the statute of Westminster, it may be termed an action on the case, 
but now, when the case simply is mentioned, it signifies an action for the redress 
of a tort, and is in form ex delicto. 

The action of assumpsit lies for money had and received to the pa ’s use; 
for money paid for the use of the defendant; for money lent; for money due 
on an account stated, called an insimul computassent; for goods sold and de- 
livered; for work performed; for the use and occupation of the plaintiff’s 
premises; and for many other cases. 

The action may be for a sum certain and stated in the declaration, or for a 
sum to be governed by the proof; in the case of goods sold for their value or 
quantum valebant, in the case of work done, the value of the services quantum 
merui. 


1 See Hammond, Nisi P. 4 to 28; 1 Viner, Abr. 270; Brooke, Abr. Action Sur le Case ; 
Comyn, Dig. Action upon the Case upon Assumpsit ; Bacon, Abr. Assumpsit ; 8 Reeve, Hist. 
Eng. Law; 1 Chitty, Pl. 88; Browne, aceon 318; Lawes, PL in Assumpsit. 

ri 


3425-8428 ASSUMPSIT. 


3425. Assumpsit lies to recover damages for the breach of all contracts not 
under seal, whether written or not written; the difference between written and 
unwritten contracts is not in the nature of the undertaking, but in the mode of 
proof. In regard to express contracts, little can be said. The question of per- 
formance or non-performance, and amount of damages, must be dacrmined) by 
the particular circumstances of each contract. 

In many cases the plaintiff may recover outside of his special contract where 
this has been waived or rescinded ; in this case he must declare generally instead 
of specially on the contract, as more fully explained hereafter. Thus, if with- 
out fraud the plaintiff fails to fulfil the terms of his contract, still he may re- 
cover the value of the part performance, if it has been accepted by the other 
party with a full knowledge of the breach.? So if something additional is done, 
this may be recovered by proof of an additional contract in regard to it. But 
no additional or new implied contract can be set up as long asa special contract 
exists, covering the identical subject matter.‘ And if the contract is entire, a 
plaintiff who has broken it cannot recover the value of his part performance, 
unless his breach has been acquiesced in by the other party.’ 

If the entire performance of a special contract is prevented by one party, the 
other party, who has partly performed it, may sue either to recover damages for 
the breach or in assumpsit for the value of his part performance.’ 

3426. Assumpsit does not lie where the plaintif has a security of a higher na- 
ture, for in such case he must found his action upon it, and his remedy is by 
debt covenant or other form suitable to the case. Thus assumpsit does not lie 
where there is an express contract under seal,’ or upon a judgment, though ren- 
dered in another state.? It lies on an implied promise to discharge a legal ob- 
ligation created by statute, unless some other remedy is expressly given.’ 

3427. In some cases where an express contract under seal has been made, 
assumpsit may be the proper remedy. This happens when the specialty has been 
superseded by a parol agreement rescinding the agreement under seal. And the 
parol agreement may be implied as well as express. Such an agreement may 
be implied where both parties have consented to a variation in the manner of 
performance. Assumpsit may be maintained upon a parol agreement fora new 
consideration to pay a debt or perform an agreement under seal. But if there 
is no new consideration, the agreement is nudum pactum, and cannot support an 
action. 

3428. In many cases the law raises a presumption of fact of the existence of 
an agreement from the acts done or suffered by the defendant. Thus, if money 
is lent, a promise to repay is presumed, or if the defendant occupies the plain- 
tiff’s land, a promise to pay rent is presumed. In some cases, however, no prom- 
ise is presumed; thus, the law implies no promise to pay for services ren- 
dered by members of a family to each other," and no such contract will be im- 
plied unless the defendant has voluntarily done or suffered the acts from which 
a contract is sought to be implied. The plaintiff cannot make the defendant 


3 Bee Printing Co. v. Hichborn, 4 All. Mass. 63; Kelley v. Bradford, 33 Vt. 35; Dutro 
v. Walter, 81 Mo.“516; Dermott v. Jones, 23 How. 220. 

* Duncan v. Commissioners, 19 Ind. 154 

¢ Walker v. Brown, 28 Ill. 378; Lacroix v. Tourmillion, 15 La. Ann. 69. 

$ Hansell v. Erickson, 28 Ill. 257; Henson v. Hampton, 32 Mo. 408. 

€ Chamberlin v. Scott, 33 Vt. 80; Dibol v. Minott, 9 Iowa, 408; Mackubin v. Clarkson, 
5 Minn. 247; Webster v. Wade, 19 Cal. 291; Sherman v. Champlain Co., 31 Vt. 162. 

1 Baird v. Blagrove, 1 Wash. C. C. 170; Knowlton v. Tilton, 38 N. H. 257. 

3 Andrews v. Montgomery, 19 Johns. N. Y. 162. 

® Hillsborough v. Londonderry, 43 N. H. 451. 

10 Codman v. Jenkins, 14 Mass, 93. 

u Updike v. Titus, 2 Beasl. N. J. 151; Davison v. Davison, 2 Beasl. N. J. 246. 
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his debtor against his will, and any thing he may do for the defendant without 
his knowledge gives him no claim for compensation, though it may be bene- 
ficial to him, and when one claims compensation for services the defendant 
may show that such services are customarily rendered without compensation.'® 

3429. But this presumption of fact is not conclusive, and may be rebutted by 
circumstances showing the impossibility of the existence of any agreement or 
promise on the part of the defendant. Though assumpsit lies in general against 
one who uses and occupies the land of the plaintiff, it cannot be maintained 
against one who enters upon the land claiming a title to it adverse to that of the 
plaintif Such a claim made bona fide negatives the existence of any contract. 
The title to the land being the matter in dispute, the proper remedy is trespass 
or ejectment. But if the defendant occupies the premises by permission of the 
owner, a promise to pay rent will be implied from slight circumstances; and 
rent may be due, though the occupation was for some purpose not implying the 
payment of rent, if such purpose is not accomplished. Thus, if the defendant 
occupies land under an agreement to purchase, but finally abandons the agree- 
ment and surrenders the land, assumpsit for use and occupation may be main- 
tained.” If an agreement for the use and occupation of land is void by reason 
of being made on Sunday, assumpsit will lie on the agreement implied from the 
actual use and occupation." 

3430. A purchaser of goods is of course presumed to be liable to pay for 
them at the price fixed by the contract, if there is one, otherwise, at their value, 
and assumpsit is the proper remedy. If a purchaser orders goods and only a 
part is sent, or if goods different from those ordered are sent, he is not obliged 
to receive them; but if he accepts them, the law implies a promise to pay for 
them independently of any express contract.” And the same obligation is im- 
posed upon one who, though an utter stranger to any contract of purchase, re- 
ceives and uses property of another.” But to perfect this obligation it is neces- 

that the goods should be delivered and have come into the possession of 
the defendant. And in the absence of any contract it is necessary that the de- 
fendant should have taken possession of the goods as his own. The law will 
not enable the plaintiff by sending his property to a stranger unasked to impose 
upon him an obligation to pay for the goods or to be at the trouble and ex- 
pense of returning them. 

The count for goods sold and delivered is to be used only where there has 
been an actual delivery; if the transaction is incomplete, the plaintiff must 
declare specially on the contract.” 

3431. In many cases the law raises the presumption of a promise where, in 
fact, no promise exists. This is done where a legal obligation rests upon the 
defendant to pay the plaintiff, or to perform the agreement sued upon. Thus, 
for instance, where a husband wrongfully turns his wife out of doors, or a fa- 
ther wrongfully discards his children, and gives notice that he will not be re- 
sponsible for any thing which may be furnished them, still the money may be 
recovered of him in an action of assumpsit, when necessaries, in the technical 


13 Zottman v. San Francisco, 20 Cal. 96; Webb v. Cole, 20 N. H. 490. 

3 Fraylor v. Sonora Co., 17 Cal. 594. 
ou Kittredge v. Peaslee, 8 All. Mas. 235; Folsom v. Carli, 6 Minn. 420; Phelps v. Conant, 

t. 277. 

18 Patterson v. Stoddard, 47 Me. 355; Watson v. Brainard, 33 Vt. 88; contra Stacy v. Ver- 
mont R. R., 32 Vt. 551. | 

16 Stebbins v. Peck, 8 Gray, Mass. 558. 

1 Downs v. Marsh, 29 Conn. 409. 

18 Hill v. Davis, 3 N. H. 384; Floyd v. Wilev, 1 Mo. 480. 

® Perdicaris v. Trenton Co., 5 Dutch. N. A : ook 
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sense of the word, have been furnished them. This presumption is conclusive 
and cannot be rebutted, as it arises entirely from the legal obligation and not 
at all from the probability of a promise. 

3432. Assumpsit for money had and received to the plaintiff’s use has its or- 
igin in the principles of equity. It has been stated that this action lies where 
the defendant has money which in equity and good conscience belongs to an- 
other.” It is the proper remedy in many cases where the contract, if any ex- 
ists, is made between the defendant and a third party, or is made upon a con- 
sideration moving from a third party. Thus if A deliver money to B upon 
an agreement by B to pay it over to C, C may bring this action against B. 
There is in this case no privity of contract between the plaintiff and defendant, 
and the payment by A to B does not necessarily deprive C of any remedy 
against A. And if money belonging to the plaintiff, and which he is entitled 
to sue for and recover, is in the hands of a third person, whether his possession 
is in its inception tortious or not, if such third person deliver it to the defend- 
ant, an action for money had and received is properly brought. It matters not 
whether such delivery to the defendant be merely voluntary or arises from any 
obligation. : : l 

The plaintiff may bring this action to recover money paid to the defendant 
on account of fraud or duress,” or from a mistake of fact.” But no action lies 
if the plaintiff has voluntarily paid an illegal demand, knowing it to be illegal. 
Thus, where a tax is illegally assessed upon the defendant and paid by him, 
if he pays it voluntarily and without any compulsion, he has no remedy.” But 
if he pays it for the release of his person or property, or under circumstances 
which show compulsion, he may recover it.“ A protest is evidence of compul- 
sion, and may by statute be conclusive.” 

3433. In many cases where the defendant has converted the property of the 
plaintiff to his own use, the latter may waive the tort, and sue in assumpsit in- 
stead of trover. But this cannot be done in every case, but must rest on some 
benefit received by the defendant. Tort caused by mere wantonness or mali- 
cious mischief from which no benefit accrues to any one cannot be thus waived. 
But the privilege may be exercised where the defendant has sold the property, 
converted and received the money,” or has altered the character of the property 
so that the parties cannot be replaced in statu quo.” 

Upon this point the authorities are, however, somewhat conflicting. It is 
settled that where the goods converted have been sold, and the money received 
by the wrong-doer, the tort may be waived, and in this case the proper remedy 
is assumpsit for money had and received.” And it is equally well settled that 
an action for goods sold will not lie if the wrong-doer has derived no benefit 
except from the use of the chattel which still exists in specie.” If fungible 
chattels, as hay or corn, are converted and the wrong-doer is benefitted by 


their consumption, it would seem that the tort cannot be waived, and the action 


of assumpsit does not lie.” But if the defendant has altered the character of 


2 Lockwood v. Kelsea, 41 N. H. 185; Moore v. Mandlebaum, 8 Mich. 433. 

31 Hinsdill v. White, 34 Vt. 558. 

2 Shaw v. Mussey, 48 Me. 247; Rheel v. Hicks, 25 N. Y. 289. 

3 Irving v. St. Louis, 33 Mo. 575; Society v. Providence, 6 R. I. 2365. 

% Commissioners v. Parker, 7 Minn. 267; Bradford v. Chicago, 25 Ill. 411. - 

3 Falkner v. Hunt, 16 Cal. 167. 

% Budd v. Hiler, 3 Dutch. N. J. 43; Hutton v. Wetherald, 5 Harr. Del. 38. 
: 4 Smith v. Smith, 43 N. H. 536; Jones v. Gregg, 17 Ind. 84; Halleck v. Mixer, 16 Cal. 

74. 

78 Jones v. Hoar, 19 Pick. Mass. 218. l 

2 Brown v. Holbrook, 4 Gray, Mass. 102; but see Fratt v. Clark, 12 Cal. 89. 

% Balch v. Patten, 45 Me. 41. s0 
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the chattels, as, by manufacturing raw materials a sale may be implied and an 
action for goods sold maintained. 

Where a person has been unlawfully imprisoned, he may waive the tort and 
sue the keeper who has derived benefit from his labor.” 

If the plaintiff waives the tort, he must waive the whole of it, and if his 
property is wrongfully sold by one assuming to act as his agent, a suit in as- 
sumpsit against the purchasers ratifies the authority of the agent.™ 

3434. The action of assumpsit for money paid lies where the plaintiff at the 
request of the defendant has paid money to a third person for the defendant’s 
use. It is immaterial in this case whether the defendant has derived any ben- 
efit from the payment. The consideration is the loss to the plaintiff at the in- 
stance of the defendant. It is essential that it should be done at the request of 
the defendant ; the plaintiff cannot, by paying the defendant’s debts, force the 
latter to accept him as a creditor.“ Or the action may be supported where the 
payment was made without request if the defendant was liable to pay it, and 
there was some privity or joint obligation so that the money was paid by the 
plaintiff for a reasonable cause.” 

3435. There are two kinds of declarations in assumpsit; they may be on a 
pl ete or a general assumpsit. A declaration is special when the plaintiff de- 
clares upon the original contract, setting out the particular language or its 
effect, whatever be the subject matter; or when he je lars upon a promissory 
note, bill of exchange, policy of insurance, and the like. It is general when 
the plaintiff, instead of setting out the particular language or effect of the orig- 
inal contract, declares as for a debt arising out of the execution of the contract 
where that constitutes a debt; or upon the promise raised or implied bv law 
upon the execution of the contract when no stipulated amount is to be paid on 
its execution, in which case the law implies that so much is to be paid as is 
reasonably due. 

When, therefore, the plaintiff declares in assumpsit upon the original con- 
tract in either of the above instances, the declaration is said to be in special as- 
sumpsit because the original contract is specially stated. But when, instead of 
declaring on the contract as it was originally made, or may be supposed to have 
been made, the plaintiff declares upon the oe raised or implied by law 
upon the execution of such contract, the declaration is said to be in general as- 
sumpsit, which is either indebitatus assumpsit, when the plaintiff generally states 
‘that the defendant being indebted to him in a certain specific sum for what was 
done under the contract, promised to pay that sum to the plaintiff; or upon a 


31 Gilmore v. Wilbur, 12 Pick. Mass. 120. 

* Patterson v. Prior, 18 Ind. 440; Patterson v. Crawford, 12 Ind. 241, 

3 Brigham v. Palmer, 3 All. Mass. 450. . 

“ Bancroft v. Abbott, 3 All. Mass. 524; Hamilton v. Starkweather, 28 Conn. 138. 

*® Bailey v. Bussing, 28 Conn. 455; Phipps v. Nye, 34 Miss. 330. 

% There is a striking resemblance between the pactum constitute pecunite of the civilians 
and our indebitatus assumpsit. This contract, in the civil law, was an agreement by which 
a person appointed to his creditor a certain day or a certain time, at which he promised to 
pay; or it may be defined, simply, an agreement by which a debtor promises his creditor 
to pay him. By this pact an obligation arises which does not destroy the former contract, 
by which the debtor was already bound, but which is accessory to it; and by this multi- 
plicity of obligations the right of the creditor is strengthened. Pothier, Obl. part 2, c. 6, 
8. 9. The pactum constitute pecunie was a promise to pay a subsisting debt, whether na- 
tural or civil, made in such a manner as not to extinguish the preceding debt. It was 
introduced by the prætor to obviate formal difficulties. The action of indebitatus assumpsit 
is brought upon a promise for the payment of a debt, and by such promise the right of 
action on the original is not extinguished nor varied. It is not subject to the wager of 
law and other technical difficulties to which the action of debt was once liable. 4 Coke, 91 
to 95; 1 Viner, Abr. 270; Brooke, Abr. Action Sur le Case, pl. 7, 69,72. See before, 2853. 
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quantum meruit or quantum valebant, as they are called, stating generally that in 
consideration of what was done under the contract the defendant promised to 
pay the plaintiff what he deserved, or what it was worth, and that he deserved, 
or it was worth, so much. | . 
The right to declare generally does not always include the right to plead a 
ntum meruit or a quantum valebant. If the express contract has ceased to 
have virtue by reason of part performance being accepted for the whole, or by a 
breach of the defendant, still the stipulations as to the time and amount of pay- 
ment may be independent of the others, and will still govern so far as they are 
applicable. Thus, if one purchases goods agreeing to pay at a future day and to 
give his note therefor, a failure on his part to give his note leaves him liable to 
pay at the day agreed on, but not before.” 

Where an employee for a fixed time at a fixed rate continues to work after 
the time, the rate is presumed to be the same.” 

3436. Whether the declaration shall be on the special contract or whether it 
shall be general depends upon the circumstances of each case. The cases will 
generally come within the following rules: 

While the contract continues executory the plaintiff must declare specially ;* 
but when it has been executed on his part, and nothing remains but the pay- 
ment of the price in money by the defendant, which is nothing more than the 
law would imply against him, the plaintiff may declare generally, using the 
common counts, or he may declare upon the original contract at his election.® 
If, by the special agreement which was performed, the plaintiff was to be paid 
in specific articles and not in money, the declaration must be special ;“ and if 
it was in money and a term of credit was allowed, the action, though on the 
common counts, must not be brought until the term has expired.® When the 
plaintiff has been prevented from completing his contract by the defendant, the 
declaration must be special on the contract because the whole has not been per- 
formed, and to enable him to bring general assumpsit the plaintiff must have 
fully completed his agreement.* 

When a contract has been abandoned by mutual consent after being par- 
tially performed, or is rescinded, or it becomes extinct by some act on the part 
of the defendant, the plaintiff may resort to the common counts alone for remu- 
neration for what he has done under the special agreement; but the fact of the 
defendant’s hindering the plaintiff from completing his contract is not sufficient, 
for as we have just stated in such case the plaintiff must declare specially upon 
the agreement. The contract must be considered as at an end.“ 

When what was done by the plaintiff was performed under a special agree- 
ment, but not in the stipulated time or manner, and yet it was beneficial to the 


# Hall v. Hunter, 4 Greene, Iowa, 539; Kalkman v. Baylis, 17 Cal. 291; Thayer v. 
Ballou, 32 Vt. 234. 

38 Ranch v. Albright, 36 Penn. St. 367. . 

2 Kelly v. Foster, 2 Binn. Penn. 4; Arnold v. Paxton, 6 J. J. Marsh. Ky. 505; White v. 
es 1 Root, Conn. 309; Russell v. South Britain Society, 9 Conn. 508; Cast v. Roff, 
26 Ill. 462. 

“ Perkins v. Hart, 11 Wheat. 237; Snyder v. Castor, 4 Yeates, Penn. 353; Miles v. 
Moody, 3 Serg. & R. Penn, 211; Gordon v. Martin, Fitzg. 803; Baker v. Corey, 10 Pick. 
Mass, 496; Pitkin v. Frink, 8 Metc. Mass. 16; Brown v. Perry, 14 Ind. 32; Eggleston v. 
Buck, 24 Ill. 262. 

* Cochran v. Tatum, 8 T. B. Monr. Ky. 305. 

4 Robson v. Godfrey, 1 Stark. 220. 

* Algeo v. Algeo, 10 Serg. & R. Penn. 235; Donaldson v. Fuller, 8 Serg. & R. Penn. 505; 
but see Perkins v. Hart, 11 Wheat. 237. 

“ Mead v. Degolyer, 16 Wend. N. Y. 632: Linningdale v. Livingston, 10 Johns. N. Y. 
36; Raymond v. Bernard, 12 Johns. N. Y. 274; Hollingshead v. Mactier, 13 Wend. N. Y. 
276. 
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defendant and accepted by him, the plaintiff cannot recover upon the contract 
from which he has departed ; his remedy is upon the common counts for the 
value of what the plaintiff has performed, and which has been of benefit to the 
defendant ;® and if the contract has been fully completed and something addi- 
tional has been done, as, if a house be built upon a plan as per a written agree- 
ment, and additions are put to it, the declaration for a breach must be special 
as far as the agreement goes and general for the residue.“ 

The rules relating to the form of a declaration, on a special and on a general 
assumpsit, have been so fully considered as to render any further remarks upon 
them in this place altogether unnecessary. 

3437. A request by the defendant must be alleged in the declaration and 
proved on the trial in the actions upon the common counts. A past or executed 
consideration must be laid to have ies done upon the request of the defendant, 
for otherwise it would not appear that the service, or what was done by the 
plaintiff, was not a voluntary courtesy ;“ and labor and service performed for 
one without his request or privity, however beneficial or meritorious, as in sav- 
ing his property from fire, afford no ground of action;® and so, if the plain- 
ti aah work upon the house of the defendant without his consent, or if a 
workman employed to do a particular job adds extra work without consulting 
his employer™ he cannot recover, for no man can be compelled to become an- 
other’s debtor. But if the person for whom the service has been rendered, 
knowing of the work, tacitly assent to it, it will be evidence from which a re- 
quest may be inferred, and in this case, or where he promised to pay, he will 
be bound, and the action may be sustained.” But this implication of law will 
be avoided by showing that the work was done on the credit of another per- 
son. 

A previous request may be inferred, as has already been mentioned, contrary 
to the fact; as, where a husband wrongfully turns his wife out of doors, and 
she obtains credit fur necessaries, the husband will be liable as if he had made 
a request. And when the defendant has been guilty of a trespass, as, by 
taking the property of the plaintiff and selling it, an action will lie’ for the 
money, the plaintiff waiving the tort, and a request need not be proved.“ 

3438. To entitle the plaintiff to recover it must appear that the contract is 
not unlawful. If the plaintiff to establish his contract must show such facts as 
make the contract unlawful, he cannot recover; but if he can establish his con- 
tract without showing such acts, he may recover; as, when a man lends money 
to another to enable the borrower to lay a wager, with which the lender had no 
connection whatever; because the borrower might have applied it to any other 
use if he had chosen. 


“ Streeter v. Hurlock, 1 Bingh. 34; Jewel v. Schreppel, 4 Cow. N. Y.'564; Taft v. Mon- 
tague, 14 Mass, 282; Hayward v. Leonard, 7 Pick. Mass. 181; Smith v. Proprietors, 8 Pick. 
Mass. 178; Wadleigh v. Sutton, 6 N. H. 15; Morford v. Ambrose, 8 J. J. Marsh. Ky. 690; 
Newman v. PR MH 5 Ohio, 351; Dubois v. Read, 1 Const. So. C. 472. 

“ Pepper v. Burland, Peake, 103; Dunn v. Body, 1 Stark. 175; Robson v. Godfrey, 1 
Stark. 220; Dubois v. Delaware and Hudson Canal Co., 1 Wend. N. Y. 285; Wright u 
Wright, 1 Litt. Ky. 181; McCormick v. Connolly, 2 Bay, So. C. 401. 

“ Balcam v. Craggin, 5 Pick. Mass. 295; Parker v. Crane, 6 Wend. N. Y. 647; Goldsby 
v. Robinson, 1 Blackf. Ind. 247. In Pennsylvania, a verdict cures this defect. Stoever v. 
Stoever, 9 Serg. & R. Penn. 434; Greeves v. McAllister, 2 Binn. Penn. 591. 

4 Bartholomew v. Jackson, 20 Johns. N. Y. 28. 

9 Caldwell v. Eneas, 2 Const. So. C. 348. 

6 Hart v. Norton, 1 M’Cord, So. C. 22. 51 James v. Bixley, 11 Mass. 37. 

& Farmington Academy v. Allen, 14 Mass. 176. 

® Walker v. Simpson, 7 Watts & S. Penn. 83; Robinson v. Gosnold, 6 Mod. 171; Van 
Walkinburg v. Watson, 13 Johns, N. Y. 480. 

% Hambly v. Trott, Cowp. 372, 
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If the contract is executed and the parties are in pari delicto, the law will not 
help either of them, and the plaintiff upon his own showing will be non-suited. 
But in such case, if the contract is shown to be wholly executory, and not 
carried into effect, and money has been advanced by the plaintiff, he may re- 
cover it under the money counts. And where the parties are not in pari delicto 
the innocent plaintiff may recover in the same way, the money having been 
obtained from him by some wrong or unlawful advantage. 

3439. An entire stranger to the consideration, it is evident, has no right to 
recover; the plaintiff must therefore prove a privity between himself and the 
defendant. But in case of single contracts, if one person make a promise to 
another for the benefit of a third person, the latter may maintain the action, 
and it seems also that it may be maintained by the other party.” 

Under a contract for labor the employer is not liable to sub-employees em- 
ployed by the other party to the contract.” | 

3440, The plaintiff can recover only in the right in which he has claimed 
to be entitled by his declaration ; if he sues in a particular capacity, as exec- 
utor, assignee of a bankrupt, surviving partner, and the like, he must prove 
that he is invested with such a character. 

344L When there are several plaintiffs, it must be proved that the contract 
was made with them all, because if all the promisees do not join, the plaintiff 
may be non-suited ; and if too many persons bring the suit, and some of them. 
have no right, it is clear they cannot recover, and some failing, they must all 
be defeated. 

Though the plaintiff is thus required to show that all who sue are entitled 
to recover, yet, under the general issue, he is not required to prove that the 
contract was made with all the defendants, because the non-joinder of defend- 
ants can, in general, be taken advantage of only by plea in abatement. But 
he must prove all the defendants whom he has sued on a joint contract to be 
liable or he will fail.” 

The judgment in assumpsit is either in favor of the plaintiff or defend- 
ant; when in favor of the plaintiff, it is that he recover a specified sum assessed 
by a jury, or on reference to the clerk or other officer of the court; when for 
the defendant, it is for costs. 


1 Chitty, Pl. 5; Kreutz v. Livingston, 15 Cal. 844. 

% Wells v. Williams, 39 Barb. N. Y. 567. 

st Govitt v. Radnidge, 3 East, 62, 70; Porter v. Harris, 1 Lev. 68; Max v. Roberts, 4 Bos. 
& P. 454; 1 Chitty, Pl. 32. Pr 
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3443. In the next place we will treat of a third kind of action, arising ex 
contractu. This is the action of covenant instituted for the recovery of damages 
for the breach of a covenant, or promise made in writing and under seal, for by 
the common law this action cannot be sustained on an instrument not sealed by 
the party or his attorney duly authorized.’ 

It is proper here to point out a distinction between this action and the actions 
of assumpsit or debt. It is true covenant is brought for the recovery of dam- 
ages, like assumpsit, but the latter is not in acral sustainable where the con- 
tract was originally under seal, or where a deed has been taken in satisfaction 
of a parol agreement; and though debt may be sustained upon a simple con- 
tract, a specialty, a record, or a statute, yet it lies only for a sum of money in 
numero, and not where the damages are unliquidated and incapable of being 
reduced to a certainty by an averment. 

In treating of this action we shall consider successively on what kind of claim 
or obligation this action may be sustained, the form of the declaration, the pleas 
and issue, the evidence, and the judgment. 

3444. It lies in all cases where there is a breach of a covenant, whether such 
covenant be contained in an indenture, or deéd-poll, or any other writing under 
seal; whether it be express or implied by law from the terms of the deed, or 
for the performance of something in futuro, or that something has been done ;? 
it aye not only for something which is past or something future, but also 

for something in presenti, as, that the covenantor has a good title, and in this 


1 Davis v. Judd, 6 Wisc. 85; Gale v. Nixon, 6 Cow. N. Y.445; Ludlum v. Wood, 1 Penn. 
55; Tribble v. Oldham, 5 J. J. Marsh. Ky. 137; Bilderback v. Pouner, 2 Halst. N. J. 64. 
In Kentucky, by the statute of 1812, all writings thereafter executed without seal stipu- 
lating for the pamm of money or property, or for the performance of any other act, duty 
or duties, shall be placed upon the same footing with sealed writings containing the like 
stipulations, and to all intents and purposes shall have the same force and effect, and the 
same species of action may be founded on them, as if sealed. Hanley v. Rankins, 4 T. B. 
Monr. Ky. 556; Hughes v. Parks, 4 Bibb, Ky. 60. 

3 Comyn, Dig. Covenant, A. 
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case when he has not such title the covenant is broken as soon as signed and 
delivered ; as a general rule, however, covenant will not lie on a contract in pre- 
senti, as on a covenant to stand seised, or that a certain horse shall thenceforth 
be the property of another.* 

Covenant is sometimes a concurrent remedy with debt, and in some cases it 
is a peculiar remedy. 

It is concurrent with debt on a direct contract under seal for the payment of 
a stipulated sum of money, either by way of penalty or otherwise ;* it lies on a 
penal bond, but the breach el must be the non-payment of the penalty,’ 
and not of the condition of the bond, separated from the penal or obligatory 
part ; covenant is also a proper remedy for the breach of a contract under seal 
for the payment of a certain sum of money to be discharged in good current 
bank notes.’ It is the only remedy when the liability is created by an agree- 
ment under seal; but when the law creates the liability, independently of the 
covenant, an action on the case may also be maintained. 

3445. Covenant is the peculiar remedy where the obligation under seal is not 
direct, but collateral merely, and where the damages are unliquidated and debt 
will not lie; thus, where several covenantors bind themselves, or some one of 
them, to pay a certain sum of money, debt cannot be maintained against one of 
them only.” So where money is secured by an instrument under seal, to be 
paid by instalments, and they are not all due, no action but covenant will lie 
unless there be a penalty which becomes due on the payment of any one instal- 
ment, in which case debt will lie for the penalty.” And when part of an entire 
sum due on a sealed instrument is payable by instalments at fixed periods and 
the residue in specific articles on demand, covenant will lie for the instalments, 
though there has been no legal demand of the specific articles." 

After a lessee has assigned his lease and the lessor has accepted rent from the 
assignee, debt cannot be maintained against the lessee for any future rent; cov- 
enant is his onlv remedy.” 

Covenant lies only between the parties privy to the contract. A personal 
covenant cannot be set up in a suit by or against the assignee of the covenantor 
or covenantee.® But if the covenant runs with the land, the action may be 
brought by any assignee of the covenantee’s title. 

. Having considered the cases where covenant may and where it must 
be brought, let us now, on the other hand, examine those in which it cannot be 
maintained.. In general, it cannot be supported unless the contract is under 
seal; when it is by parol, the plaintiff must proceed by assumpsit, debt, or 
other suitable action. Covenant cannot be supported on a lease executed by 
the lessor only, though the lessee enters and enjoys the possession ;™* but it will 
lie, although the covenantee did not sign the indenture in which he is named 
asa party. This action cannot be maintained by one partner against another 


8 Sharrington v. Strotton, Plowd. 308. 

t Bassett v. Jordan, 2 Ala. 352. 

5 United States v. Brown, Paine, C. C. 422. 

ê Huddle v. Worthington, 1 Ohio, 423. 

1 Jackson v. Waddill, 2 Ala. 579; Scott v. Conover, 1 Halst. N. J. 222. 

® Luckey v. Rowzee, 1 Marsh. 295. 

* Harrison v. Matthews, 2 Dowl. N. s. Bail, 318. 

Dean of Windsor v. Gover, 2 Saund. 303, note b; Comyn, Dig. Action, F; but if the 
sums payable at diffcrent times be independent sums, and not instalments of a larger sum, 
debt lies as well as covenant. 

n Stevens v. Chamberlain, 1 Vt. 25. 12 Thursby v. Plant, 1 Saund. 241. 

8B Lyon v. Parker, 45 Me. 474. 

14 Trustees v. Spencer, 7 Ohio, 151. 

18 Lucke v. Lucke, Lutw. 305; Comyn, Dig. Covenant, A, 1. 
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on the articles of partnership, though under seal, to compel the payment of the 
balance due to the partnership from one of the partners, the proper remedy 
being an action of account or a bill in chancery.” | 

When the contract is under seal, and, afterward, it is varied in its terms, in 
a material part, by a gle agreement, such substituted contract must be the 
subject of an action of assumpsit, and not of covenant.” But a parol agree- 
ment by one party to a covenant to waive the performance of part of the agree- 
ment by the other party is not such an alteration of the contract as will render 
necessary a change in the form of the action.” 

3447. The declaration must state that the contract was under seal, and it 
should not only state such a contract, but its delivery must also be alleged ; ¥ 
and it should also make a profert of it, or show some excuse for the omission.” 
It is not, in general, necessary to state the consideration of the defendant’s 
covenant, for the seal is of itself evidence of consideration ; but when the per- 
formance of the consideration constituted a condition precedent, then such per- 
formance must be averred,” or the plaintiff must aver that he was prevented 
by the other party.” 

Only so much of the deed and covenant should be set forth as is essential to 
the cause of action, and each may be stated according to its legal effect, though 
it is more usual to declare in the words of the deed; and implied covenants 
may be set forth in the declaration in the same manner as if they were ex- 
pressed in the instrument.” 

The breach may be assigned in the negative words of the covenant where 
such general assignment amounts to a breach; but enough must be placed 
upon the record to show that the covenant has been broken, and that the plain- 
tiff has a cause of action.“ A breach may also be assigned according to 
the substance, though not according to the letter of the covenant. It may be 
in the alternative, or there may be several breaches in the same declara- 
tion; and if one be well assigned, the declaration cannot be held ill on general 
demurrer.” 

The action being brought to recover damages for the non-performance or 
breach of a covenant under seal, they must be laid in the declaration sufficiently 
high to cover the real amount. 

3448. Strictly speaking, there is no general issue in an action of covenant, 
for non est factum merely denies the deed, and only puts in issue the fact of its 


18 Niven v. Spickerman, 12 Johns. N. Y. 401. 

1 Vicary v. Moore, 2 Watts, Penn. 456; Heard v. Wadham, 1 East, 630; Littler v. Hol- 
land, 3 Term, 590; Ellmaker v. Franklin Fire Ins. Co., 6 Watts & S. Penn. 443; Vicary v. 
Moore, 2 Watts, Penn. 451. 

18 McCombs v. McKennan, 2 Watts & S. Penn. 216. 

1° Perkins v. Reeds, 8 Miss. 38. 

* Read v. Brookman, 3 Term, 151. 

n Goodwin v. Lynn, 4 Wash. C. C. 714; Keatly v. McLaugherty, 4 Mo. 221; Knox v. 
Rinehart, 9 Serg. & R. Penn. 45; Harrison v. Taylor, 3 A. K. Marsh. Ky. 168; Gardiner 
v. Corson, 15 Mass. 508; West v. Emmons, 5 Johns. N. Y. 179. 

= Fannen v. Beauford, 1 Bay, So. C. 237; Clandennen v. Paulsel, 3 Mo. 230. 

B Grannis v. Clark, 8 Cow. N. Y. 36; Barney v. Keith, 4 Wend. N. Y. 502. It has been 
held in Pennsylvania that where a mistake has been made in drawing articles of covenant, 
the plaintiff might declare upon the articles as they should have been drawn, according to 
the mutual agreement of the parties, with proper averments, showing the mistake in the 
original. Gower v. Sterner, 2 Whart. Penn. 78. The practice of merely setting out the 
deed as part of the pleading is bad. McCampbell v. Vastine, 10 Iowa, 538. 

* Randel v. Chesapeake Co., 1 Harr. Del. 151; Camp v. Douglas, 10 Iowa, 586. 

% Potter v. Bacon, 2 Wend. N. Y. 583. 

* Comyn, Dig. Pleader, 2, V, 2,8: McCoy v. Hill, 2 Litt. Ky. 874. See Thome v. Haley, 
1 Dan. Ky. 268. ; 
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sealing and execution,” and when pleaded, simply admits all material aver- 
ments in the declaration.” 

Of the special pleas the following are the most common: 

Non infregit conventionem merely denies that the defendant has broken the 
covenants, but does not deny the deed; it is not, therefore, the general issue, 
still it is a plea in bar.” But when the breach is in the negative, then the plea 
of non infregit conventionem is bad, because, both the breach and the plea being 
in the negative, there can be no issue.” 

Omnia performavit is a good plea in bar where all the covenants are in the 
affirmative.” 

Covenants performed is pleaded in some states. In Pennsylvania, it admits 
the execution of the instrument, and supersedes the necessity of other proof, 
but it does not admit that the opposite party had performed his agreement.” 
In Alabama, on the contrary, a plea of covenants performed does not admit 
the deed; the plaintiff is required to prove his cause of action as if no such 
plea had been filed. In Illinois, the plea of covenants performed, if not sus- 
tained, admits the plaintiff’s right to recover only nominal damages.™ 

The defendant may plead any other matter specially, as infancy, a release, 
duress, gaming, and the like, which cannot be given in evidence unless pleaded ; 
the defendant must answer all the breaches laid in the declaration; and if he 
pleads to the whole action a plea which is good as to one breach only, such 
plea is bad on demurrer.” 

3449, As in this action there is no general issue which traverses the whole 
declaration, the plaintiff is not required to prove the whole; that is, he is not 
required to prove what is admitted by the plea. The evidence is, therefore, con- 
fined to the particular issue raised by the special plea. 

When the deed is not put in issue by the plea of non est factum, the defend- 
ant, at common law, admits so much of the deed as is spread upon the record ; 
if other parts of the deed are required to support the plaintiff's case, he must 
prove them in the usual way.” hen the defendant has pleaded non est factum 
the plaintiff must, of course, prove the allegations contained in his declaration, 
and prove the formal execution of the instrument on which he has declared. 
This is done by the production of the deed, and proving by the attesting wit- 
nesses, when they can be had, that it was signed, sealed, and delivered by the 
obligor; and if any suspicion should arise from any alterations or erasures 
made in it, these must be removed before the deed can be read in evidence.” 

To prove the signing and sealing it is not requisite that the witnesses should 


In Ohio, under a statute, non est factum is a plea of the general issue in covenant, to 
which a notice of set-off may be appended. Granger v. Granger, 6 Ohio, 41. 

2 McNeish v. Stewart, 7 Cow. N Y. 474; Thomas v. Woods, 4 Cow. N. Y. 173; Cooper 
v. Watson, 10 Wend. N. Y. 202; Norman v. Wells, 17 Wend. N. Y. 136. 

2 Phelps v. Sawyer, 1 Aik. Vt. 150; Bendor v. Fromberger, 4 Dall. 436; Roosevelt v. 
Fulton, 7 Cow. N. Y. 71. 

°° Bacon, Abr. Covenant, L. 3! Bailey v. Rogers, 1 Me. 189. 

8? Neave v. Jenkins, 2 Yeates, Penn. 107; Roth v. Miller, 15 Serg. & R. Penn. 105. So 
in Tennessee, evidence in avoidance of the deed cannot be admitted under a plea of cove- 
nants performed. Kincaid v. Brittain, 5 Sneed, Tenn. 119. 

% Bryant v. Simpson, 4 Ala. 339. % Reed v. Hobbs, 3 Ill. 297. 

* Brackenbridge v. Lee, 3 Bibb, Ky. 3830; Muldrow v. McCleland, 1 Litt. Ky. 5. 

% Williams v. Sill, 2 Campb. 519. 

3 Whether interlineations and erasures in a deed were made before or after ita execution 
is a question of fact for the jury; and when the alteration is against the interest of the 
party claiming under it, the presumption is that it was made before or at the time of its 
execution. Heffelfinger v. Shutz, 16 Serg. & R. Penn. 44. See, as to the effect of alteration 
of instruments, Van Amringe v. Morton, 4 Whart. Penn. 382; Arrison v. Harmstead, 2 
Penn. St. 191; Whithers v. Atkinson, 1 Watts, Penn. 286; Bacon, Abr. Evidence, F. 
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have seen either done by the covenantor; it is sufficient if he showed it to them, 

signed and sealed, and requested them to subscribe it as witnesses.” When 

there are several obligors or grantors, it is sufficient if there is but one piece of 

wax with several impressions, or when there is but one seal, it is sufficient; for 

a“ a a or grantors following the first will be presumed to have adopted 
is seal. 

Evidence must also be given of the delivery of the deed. This is done by 
showing that the grantor or obligor parted with the dominion over it with an 
intent that it should pass to the grantee or obligee; it may be proved, like 
most facts in pays, by direct evidence or by circumstances.” In general, if a 
deed be found in the hands of the grantee, it will be presumed to have been de- 
livered ;“ on the contrary, if found in the hands of the grantor or obligor, no 
delivery will be presumed.” 

The registry of a deed at the request of the grantor for the use of the grantee 
and the assent of the latter to the same is evidence of delivery.“ The act of 
recording a deed is not conclusive evidence of delivery,“ and consequently it 
may be rebutted.“ 

Whether the deed was signed, sealed, and delivered by the grantor or obligor 
is a question of fact for the jury; under the issue of non est factum, therefore, 
the defendant may prove that the deed was delivered and still remains as an 
escrow,” or that it was void from the beginning; for example, that it is a 
forgery, or it was obtained by fraud, or executed while the defendant was insane 
or intoxicated ; or that it became void by subsequent acts, as by being materi- 
ally altered or canceled by tearing off the seal; or that the deed was delivered 
to a stranger for the use of the plaintiff and that he refused it; or that it was 
never delivered at all. 

3450. When covenants performed have been pleaded, the burden of proof 
lies on the defendant, for a ene the plea is in avoidance of the deed the de- 
fendant has the onus probandi cast upon him. Under the plea of “ covenants 
performed, with leave to give the special matter in evidence,” the defendant 
may in Pennsylvania give evidence of any matter he might have pleaded and 
which in law can protect him, and this without notice of special matter unless 
called for.” But under the plea of covenants performed the defendant cannot 
avail himself of the difficulty of performing his covenants in excuse.”! 

345L The plaintiff must also prove the breach as laid in the declaration, and 
it is no excuse to the defendant that he has been unable to perform his cove- 
nant if before the time of performance he disabled himself from so doing ;® as, 
where a brewer covenanted to deliver grains from his brew-house, and before 


3 Munns v. Dupon, 3 Wash. C. C. 42. 

Bowman v. Robb, 6 Penn. St. 302. See 9 Am. Jur. 290, 297. 

2 Greenleaf, Ev. 3 297; Long v. Ramsay, 2 Serg. & R. Penn. 72; Brown v. Bank of 
Chambersburg, 3 Penn. St. 187. 

4 Dunn v. Games, 1 McLean, C. C. 321; Green v. Yarnall, 6 Mo. 326. 

42 Hatch v. Haskins, 17 Me. 391. 8 Hedge v. Drew, 12 Pick. Mass. 141. 

“ Maynard v. Maynard, 10 Mass. 456; Harrison v. Phillips’ Academy, 12 Mass, 456. 

* Gilbert v. North Am. Ins. Co., 23 Wend. N. Y. 43. 

t Wheelwright v. Wheelwright, 2 Mass. 447. See Blight v. Schenck, 10 Penn. St. 285; 
Union Bank v. Ridgely, 1 Harr. & G. Md. 324. 

“ Read v. Robinson, 6 Watts & S. Penn. 329. ; 

Roberts v. Jackson, 1 Wend. N. Y. 478; Gardnemy. Collins, 3 Mas. C. C. 90. 

2 He has therefore the right to open and close. Norris v. Ins. Co. of N. Amer., 3 Yeates, 
Penn. 84; Scott v. Hull, 8 Conn. 296. 

o Webster v. Warren, 2 Wash. C. C. 456; Rangler v. Morton, 4 Watts, Penn. 265; 
Bender v. Fromberger, 4 Dall. 439. 

5i Stone v. Dennis, 12 Ala. 231. 

53 Heard v. Bowers, 23 Pick. Mass. 455; Hopkins v. Young, 11 Mass. 302. 
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the time of delivery rendered them unfit for use by mixing hops with them,® or 
where he covenanted to deliver a horse and then poisoned him:* the covenant 
must be proved to be substantially broken; if, for example, the covenantor bind 
himself to keep the trees of an orchard whole and undefaced, reasonable use 
and wear only excepted, the cutting down of trees past bearing was held to be 
no breach, because the preservation of the trees for fruit was of the substance of 
the contract.” 

3452, A few examples will be given to show what is a sufficient breach of 
covenants. The covenants which are thus broken are: 

Covenants against incumbrances. Proof by any competent evidence that in- 
cumbrances existed at the time of signing the covenant is evidence of a breach.* 
As to what shall be considered an incumbrance it has been held that a public 
highway passing over the land,” a private right of way,” a lien by judgment,” 
or any mortgage the covenantee was not bound to pay,” a pre-existing right to 
take water from the land, are each an incumbrance and a breach of covenant 
against incumbrances.” 

Covenant of seisin. Evidence that the covenantor was not seised in fact will 
be proof of a breach; but if the covenantor was seised in fact, though by wrong, 
it is sufficient to support his covenant.® 

Covenant of warranty. Evidence of an actual ouster or eviction by one 
having a lawful title is sufficient proof of the breach of this covenant; and it 
is not necessary that this should be with force. A judgment in ejectment, when 
the covenantor has had notice of the action, and was requested to defend it, is 
also evidence of the breach of this covenant. No tortious act of a stranger, 
by which the covenantee is put out of possessson, will be a breach of the war- 
ranty. 

If the legal owner of the land seek to recover it, it is not necessary that the 
covenantee should resist until judgment and actual ouster. If he gives notice 
to the covenantor to defend the suit, and the latter allows it to go by default, 
he is concluded by the judgment and cannot plead non infregit. If, however, the 
covenantor is not notified, the judgment being infer alias partes, he may show 
in defence that the judgment was erroneous and not founded on a valid title. 

Covenant for quiet enjoyment. To prove a breach of this covenant it is in 
general necessary to show an actual ouster, by reason of some adverse right ex- 
isting at the time of making the covenant, and not one subsequently acquired.™ 


6 Griffith v. Goodhand, T. Raym. 464. 

5‘ Skinn. 40; Bacon, Abr. Covenant, H. 

6 2 Starkie, Ev. 148. 

& Tuft v. Adams, 8 Pick. Mass. 547; Funk v. Voneida, 11 Serg. & R. Penn. 109; Bean 
v. Mayo, 5 Me. 94; Bacon Abr. Covenant, H. 

oh Ri v. Ingersoll, 2 Mass. 97; Hubbard v. Norton, 10 Conn. 431; Pritchard v. 
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58 Harlow v. Thomas, 15 Pick. Mass. 68. 

® Jenkins v. Hopkins, 8 Pick. Mass. 346. 

© Funk v. Voneida, 11 Serg. & R. Penn. 109; Tuft v. Adams, 8 Pick. Mass. 547; Stew- 
art v. Drake, 4 Halst. N. J. 139. 

61 Judevine v. Pennock, 15 Vt. 683; Ragan v. Gaither, 11 Gill & J. Md. 472; Cullum v. 
Branch Bank, 4 Ala. N. s. 21; Herrick v. Moore, 19 Me. 313; Bacon, Abr. Covenant, H. 

® Marston v. Hobbs, 2 Mass. 433. Thus a covenant of seisin is satisfied if the grantor 
ts in possession of the land under a claim of right, though such possession as against the 
rightful owner is merely tortious, nof amounting to a technical disseisin. Slater v. Rawson, 
6 Mete. Mass. 439; Watts v. Parker, 27 Ill. 224. 

® Hamilton v. Cutts, 4 Mass. 849; Collingwood v. Irwin, 3 Watts, Penn. 306. See Clark 
v. McAnulty, 3 Serg. & R. Penn. 864; Emerson v. Proprietors of Minot, 1 Mass. 464; 
Flowers v. Foreman, 23 How. 132. 
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Any tortious entry by the covenantor himself claiming title will be a breach 
of this covenant.® 

Covenant against assigning a lease and under-letting. To constitute a breach 
of this covenant the assignment of the lessee, or his under-letting, must be 
voluntary ; for if the term be sold by a sheriff by virtue of an execution, or 
by assignees in bankruptcy, or by an executor, it is no breach of the covenant, 
unless the assignment is effected by the fraud of the lessee; as, where he con- 
fessed a fraudulent judgment with the intent that the creditor should seize the 
term in execution. Proof must, therefore, be made that the defendant has 
voluntarily transferred the premises, or evidence of some unlawful act of the 
defendant by which the assignment has been effected. 

When the plaintiff sues as assignee of the covenantee, he must allege and 
prove the conveyances, or the title by which heclaims. When he claims as as- 
signee of a covenant real, he must show himself grantee of the land by a reg- 
ular conveyance from a person having the right and the legal capacity to con- 
vey, and that the breach has occurred since such conveyance.® 

When the defendant is sued as assignee of the original covenantor, and the 
issue is on the assignment, the plaintiff may either prove an actual assign- 
ment or give evidence of facts from which it may be inferred; for example, 
possession of the premises leased or payment of rent to the plaintiff. In his 
defence the defendant may show he holds as under-tenant, andl not as assignee ; 
or that he is an assignee of only a part of the premises; or, if the state of 
pleadings admit it, he may show that before the breach he had assigned to an- 
other person ; for after the assignee of the original covenantor has himself as- 
signed to another, he is no longer liable for any breaches that may occur. 

3453. When the judgment is for the plaintiff, it is that he recover a named 
sum for his damages, which he has sustained by reason of the breach of cove- 
nant, with full costs of suit. The judgment for the defendant is that he re- 
cover his costs by him in this behalf expended. 

The general rule of damages is the damage caused by the breach at the time. 
Thus a covenant of seisin being broken instantly, the damages are the amount 
of purchase money and interest, being apportioned pro raid if the seisin fail as to 
part of the premises.” For a breach of the covenant against incumbrances the 
actual damage is given, to be assessed by a jury. If the incumbrance is a 
mortgage, the covenantee can recover what he fairly and actually pays to remove 
the incumbrance;® but until he pays the debt, or the mortgage is enforced 
against the land, and while the covenantor still remains liable for the mortgage 
debt, the damages are merely nominal.” As to the covenant of warranty, there is 
a great discrepancy between the decisions in the different states. In some, the 
damages are the purchase money with interest;” in others, the value of the 
land at the time of eviction.” i 


& Sedgwick v. Hollenback, 7 Johns. N. Y. 376; Seldon v. Senate, 13 East, 72. 

® Chase v. Weston, 12 N. H. 413; Roach v. Wadham, 6 East, 289; Milnes v. Branch, 5 
M. & S. 411. See, as to what are covenants real, 2 Greenleaf, Ev. 3 240. 

& Brandt v. Foster, 5 Iowa, 295; Beaupland v. McKeen, 28 Penn. St. 124; Phillips v. 
Reichert, 17 Ind. 120. 

& Batchelder v. Sturgis, 3 Cush. Mass. 201; Weatherbee v. Bennett, 2 All. Mass. 438. 

œ Bailey v. Scott, 13 Wisc. 618; Grant v. Tallman, 20 N. Y. 191. 

” Funk v. Voneida, 11 Serg. & R. Penn. 112; Brady v. Spurck, 27 Ill. 478; Griggs v. 
Detroit Co., 10 Mich. 116. 

"n See Rawle, Cov. 314; Burton v. Reeds, 20 Ind. 87; Major v. Dunnavant, 25 Ill. 262; 
Foster v. Thompson, 41 N. H. 873; Wade v. Comstock, 11 Ohio, St. 71. , 

a Th mile is Adopted in Maine, Vermont, pee Massachusetts, and S. Carolina. 
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3454. The fourth kind of action arising ex contractu is the action of debt, so 
called because in legal consideration it is for the recovery of a debt eo nomine 
and in numero; and though damages are generally awarded for the detention of 
the debt, yet in most instances they are merely nominal, and are not, as in as- 
sumpsit and covenant, the principal object of the suit. The subject will be 
considered with reference to the kind of claim or obligation on which this 
action may be maintained, the form of the declaration, the plea, the evidence, 
and the judgment.' 

3455. Debt lies for a sum of money certain due by the defendant to the plain- 
tiff, whether it has been rendered certain by contract between the parties, or 
by judgment, or by statute, as when a remedy is given for a penalty or for the 
escape of a judgment debtor. Debts or obligations for which this action may 
be sustained at common law may be classed under four general heads: judg- 
ments obtained in a court of record on a suit, specialties acknowledged to be 
entered of record as a recognizance, specialties indented or not indented, and 
contracts without specialty, either express or implied.” 

3456. This action lies upon the judgment of a superior or inferior court of 
record, whether such judgment be rendered within the state, in a sister state, or 


1 The action of debt was at common law supplanted to a great extent by assumpsit and 
covenant. It is now abolished in those states which have adopted new codes of practice, 
and in the others is rarely used. It is used to a limited extent in Illinois, Maine, Con- 
necticut, South Carolina, Pennsylvania, New Jersey, Tennessee, Alabama, Vermont, and 
perhaps some other states. 

2 Respublica v. Lacaze, 2 Dall. 123; 1 s Penn, 70. 
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a foreign country ;* but in such case the defendant must have had notice and an 
opportunity of defending himself‘ In Alabama it was held that debt might 
be maintained on a judgment valid in the state where rendered, though not 
founded on personal service.’ 

At common law debt was the only remedy after a year and a day had elapsed 
after a judgment had been rendered: though a scire facias is now sustainable. 

Debt cannot be maintained after the judgment has been satisfied, either by an 
actual payment or by construction of law; where, therefore, the defendant has 
been taken in execution on a judgment and discharged by the plaintiff, no 
action can be supported on the judgment.® 

In some of the states debt may be maintained on the decree of a court of 
equity in another state for the payment of money,’ but in other states the gene- 
ral doctrine is that an action o debt cannot be sustained on a decree of a court 
of chancery.® 

And the action does not lie on a foreign judgment or decree for the perform- 
ance of any other acts than the payment of money.’ 

3457. Debt lies also on a specialty acknowledged to be entered of record; as, 
upon a recognizance of bail, on a recognizance to the commonwealth, and on re- 
cognizance to a state in a criminal proceeding.” 

3458. Debt may be maintained on specialties, whether indented or not, or 
any contract under seal, to recover money due on the same; as, on single bonds, 
on charter parties, on policies of insurance under seal, and on bonds condi- 
tioned for the payment of money, or for the performance of any other act, by or 
against the parties to such specialties and their personal representatives." 

3459. Debt lies upon contracts without specialty, either express or implied; it 
is a more extensive remedy for the recovery of money than assumpsit or 
covenant, for it lies to recover money due on legal liabilities, as, for money lent, 
paid, had, and received, or due on an account stated ;" for work or labor, or for 
the price of goods, and a quantum valebant thereon; or upon simple contracts, 
express or implied, whether oral or written, whenever the demand for a sum is 
certain, or it is capable of being reduced to a certainty." 


3 McIntire v. Caruth, 1 Const. So. C. 457; Headley v. Roby, 6 Ohio, 527; Carter v. Crews, 
11 Ala. 81; Jordan v. Robinson, 15 Me. 167. 

t Darrach v. Wilson, 2 Miles, Penn. 116; Kilburn v. Woodworth, 5 Johns. N. Y. 87. It 
lies on a judgment against a trustee. Chandler v. Warren, 30 Vt. 510. Whether it lies 
on a judgment a an executor guere. Olmsted v. Clark, 30 Conn. 108. 

$ Hunt v. Mayfield, 3 Ala. 124. 

® Vigers v. Aldrich, 4 Burr. 2482; Tanner v. Hague, 7 Term, 420; Ponoher v. Holley, 3 
Wend. N. Y. 184. The action does not lie on a judgment which has been vacated by an 
appeal. Atkins v. Wyman, 45 Me. 399. 

Evans v. Tatem, 9 Serg. & R. Penn. 252; McKim v. Odom, 12 Me. 94; Williams v. 
Preston, 8 J. J. Marsh. Ky. 600; Drakely v. Rook, 2 Root, Conn. 138; Green v. Folley, 6 
Ala. 441; Thrall v. Waller, 13 Vt. 231. 

8 Elliott v. Ray, 2 Blackf. Ind. 31; Van Buskirk v. Mulock, 3 Harr. Del. 184. 

® Warren v. McCarthy, 25 Ill. 95. 

10 State v. Folsom, 26 Me. 209; Commonwealth v. Green, 12 Mass. 1; McMillan v. Whit- 
Whitaker, 11 Rich. So. C. 523; Dowlin v. Standifer, 1 Hempst. C. C. 290. 

u Comyn, Dig. Dett, A, 4. 12 Comyn, Dig. Dett, A. 

8 Comyn, Dig. Dett, B; United States v. Colt, 1 Pet. C. C. 149; Dillingham v. Skein, 1 
Hempst. C. C. 181. 

4 Collins v. Johnson, 1 Hempst. C. C. 279; Buller, Nisi P. 167. When the obligation is 
to pay in something else than money, the decisions do not appear to be uniform whether 
debt can or cannot be maintained. Th Kentucky, debt does not lie on an obligation “ for 
eighty dollars, to be discharged in bricks.” Mattox v. Craig, 2 Bibb, Ky. 584. In Ala- 
bama, debt lies on a specialty for a sum certain, with privilege to the obligor to discharge 
the same “in cotton.” Bradford v. Stewart, 1 Ala. 44. It will lie on a note payable in 
“ Louisiana funds,” Hudspeth v. Gray, 5 Ark. 157; or “in Philadelphia funds,’ January 
v. Henry, 2 T. B. Monr. Ky. 58; 8 id. 8; or an North Carolina bank notes,” Deberry v. 
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Debt lies by a remote indorsee against the first indorser of a promissory note, 
and on a policy of insurance under seal renewed by a parol indorsement in the 
name of the assignee of the original assured.” 

3460. This action is the peculiar remedy in some cases; as, against a devisee 
of land for a breach of the covenant by the devisor.” It may also be sustained 
against a lessee for an apportionment of rent where he has been evicted from a 
part of the premises by a third person, though in such case covenant may be 
maintained against the assignee of the lessee.’ 

346L On statutes, either at the suit of a common informer or of the party 
grieved, debt is frequently the proper remedy. In some cases it is given to the 
party by the express words of a statute, as, for an escape out of execution.” 

Vhen a penal statute expressly gives the whole or a part of the penalty to a 
common informer and enables him to sue for the same, debt may be sustained,” 
and he need not declare qui tam unless where a penalty is given for a con- 
tempt;” and in general, hee a statute prohibits the doing of an act under a 
penalty and does not prescribe any mode of recovery, an action of debt lies.” 
A tax cannot be recovered by an action of debt.” 

3462. Debt also lies in the detinet for goods between the contracting parties ; 
this action is instituted for the recovery of goods, as a horse, a ship, and the 
like; the writ must be in the detinet, for it cannot be said that a man owes a 
horse or a ship, but only that he detains them from the plaintiff.“ This action 
differs from detinue, because it is not essential in this action, as in detinue, that 
the property in any specific goods should be vested in the plaintiff at the time 
of the action brought ;* and debts in the debet and detinet may be maintained 
on an instrument by which the defendant is bound to pay a sum of money 
lent, which might have been discharged on or before the day of payment in 
articles of merchandise.* The action must be in the detinet when it is brought 
by or against an executor or administrator, for there is no duty owing by or to 
them; when they are plaintiffs, the debt is detained from them; when defend- 
ants, they detain, but do not owe the debt; but it is said where the heir is 
sued on a bond of the ancestor by which he is bound, he should be charged in 
the debet and detinet.” . 

3463. To maintain an action of debt the demand must be for a sum certain, 
or for a pecuniary claim which may be readily reduced to a certainty. But it 
cannot be sustained on an agreement to pay money by instalment, before all the 


Darnell, 5 Yerg. Tenn. 451; or “in current bank notes,” Young v. Scott, 5 Ala. N. 8. 475; 
Wilson v. Hickson, 1 Blackf. Ind. 230; Osborn v. Fulton, 1 Blackf. Ind. 234; Scott v. 
Conover, 1 Halst. N. J. 222; Campbell v. Weister, 1 Litt. Ky. 30; Watson v. McNairy, 1 
Bibb, Ky. 356. But see Wilburn v. Grier, 6 Ark. 255. 

1$ Loose v. Loose, 36 Penn. St. 538. 

16 Franklin F. Ins. Co. v. Massey, 33 Penn. St. 221. 

n Wilson v. Knubley, 7 East, 12. 

18 Stevenson v. Lambard, 2 East, 579. 

19 Porter v. Sayward, 7 Mass. 337. | 
co Dig. Dett, E, 1 and 2; Cato v. Gill, Coxe, N. J. 11; Crane v. ——, Coxe, 

. J. 53. 

1 Pinkney v. East Hundred, 2 Saund. 374, n. 1 and 2; Croucher v. Collins, 1 Saund. 
136, n. 1. 
2 Kelly v. Davis, 1 Head, Tenn. 71; Meaher v. Chattanooga, 1 Head, Tenn. 74. 

® Camden v. Allen, 2 Dutch. N. J. 398. 

*3 Blackstone, Comm. 153; 11 Viner, Abr. 321; Bacon, Abr. Debt, F; 1 Lilly, Reg. 
543 Pr ah Debt ; Thompson v. Musser, 1 Dall. 458. 

24 


y. £2, D. 
% Young v. Hawkins, 4 Yerg. Tenn. 171; Comyn, Dig. Dett, A, 5; Bacon, Abr. Debt, F. 
See Taylor v. Meek, 4 Blackf. Ind. 388. 
7% Bacon, Abr. Debt, F. 
3 Waller v. Ellis, 2 Munf. Va. 88. 
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instalments are due,'unless when the debt is secured by a penalty ;” if, however, 
there are separate debts due by the same agreement, an action of debt will lie 
for the non-payment of either of them ; and it also lies for the annual interest 
of money payable on a bond when the principal is not due.” 

It does not lie on an obligation to pay a sum in county orders of such sizes 
as the promisor may be able to furnish ;*' or on an obligation to pay a specified 
sum in four equal annual payments in iron at five cents a pound, and castings 
at four cents a pound.” 

3464. The declaration is to be framed on different principles, as it is on a 
simple contract, or on a specialty, or record. When ona simple contract, it 
must show the consideration on which the contract was founded. precisely as 
in assumpsit; and should state either a legal liability or an express agree- 
ent though not a promise to pay the debt,“ the words agreed to pay should 

When the action is founded on a specialty or record no consideration need be 
shown, unless the performance of the consideration constitutes a condition pre- 
cedent, when the performance must be averred.® 

When the action is founded on a deed, it must be declared upon, except in 
the case of debt for rent.” In debt for rent due by indenture, the action 
is founded on the fact of the occupation of the premises, and the pernancy of the 
profits, the lease being alleged only by way of inducement. | 

3465. The breach, or cause of action complained of, must proceed only for 
the non-payment of money previously alleged to be payable; and such breach 
is nearly similar, whether the action in debt be on simple contract, specialty, 
record, or statute. It must obviously be governed by the nature of the stipula- 
tion. It ought to be assigned in the words of the contract either negatively or 
affirmatively, or words which are co-extensive with its import and effect.” 
When the contract is in the disjunctive, as on a promise to deliver a horse on a 
particular day, or to pay a sum of money, the breach ought to be assigned that 
the defendant did not do the one nor the other.” 

If the debt is due on demand, a demand must be averred, but its omission 
is cured by verdict.” 

3466. Damages should also be laid in the declaration ; as in this action they 
are merely nominal, and not, as in assumpsit or covenant, the principal object 
of the suit, they are generally laid in a small sum, as one hundred dollars; 
and in actions by a common informer, as he is not entitled to damages, none 
should be inserted.“ 

3467. The general issue to debt on simple contract, or on statutes, or where 
the deed is only matter of inducement, is nihil debet ;“ in debt for rent by the 
lessor against the assignee of the lessee, this plea of nihil debet puts in issue the 
whole declaration.* Nihil debet is not a sod plea to an action of debt founded 
on a specialty ;“ nor is such plea valid to an action of debt founded on a re- 


2 Fontaine v. Aresta, 2 McLean, C. C. 127; Rudder v. Price, 1 H. Blackst. 554; Dean 
Gover, 2 Saund. 303, n. 6; Blakemore v. Wood, 3 Sneed, Tenn. 470. 


2 


» Sparks v. Garrigues, 1 Binn. Penn. 152. 31 Mix v. Nettleton, 29 Ill. 245. 
2 Nesbit v. Ware, 30 Ala. N. 8. 68. See Crockett v. Moore, 3 Sneed, Tenn. 145. 
3 Tompkins v. Corwin, 9 Cow. N. Y. 255. * Emery v. Fell, 2 Term, 28, 80. 


33 Metcalf v. Robinson, 2 McLean, C. C. 363. 

* Whitney v. Spencer, 4 Cow. N. Y. 89; Nash v. Nash, 16 Il. 79. 

" Atty v. Parris , 4 Bos. & P. 104. 3 Comyn, Dig. Pleader, C, 45 to 49. 

» Wright v. Johnson, 1 Sid. 440. © Lusk v. Cassell, 25 Ill. 209. 

“ Frederic v. Lookup, 4 Burr, 2021. 

* Stilson v. Toby, 2 Mass. 521; Burnham v. Webster, 5 Mass. 266; Bullis v. Giddens, 8 
Johns, N. Y. 82. 

* Dartmouth College v. Clough, 8 N. H. ae “ Boynton v. Reynolds, 8 Mo. 79. 
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cognizance of bail;“ nor on a judgment of a court of record whose records 
import absolute verity ;“ nor on a foreign judgment;® nor to an action of 
debt on a decree of a court of equity of a sister state; nor can nul tiel record 
be pleaded to such suit, because a decree of a court of chancery is not a record ; 
and when the defendant means to deny the existence of such a decree, he must 
frame a plea to meet the averment of the decree in the declaration, and such 
plea must conclude to the country.* 

To an action of debt founded on a record the proper plea is nul tiel record; 
this denies the existence of the record, and on its production judgment is en- 
tered for plaintiff, or, if it be not produced, for the defendant, for in this case 
the trial is by the court upon inspection. 

The plea of non est factum is the proper plea to deny the existence of the con- 
tract when the action is founded on a specialty.” 

In an action on a bond containing a condition to pay on a certain day, the 
defendant may plead payment on the day, solvit ad diem; for in effect this is a 
plea of performance of the condition, and payment before a breach of the con- 
dition is a good discharge without an acquittance. 

When it is intended to take advantage of the legal presumption of payment 
of a specialty after a lapse of twenty years, the defendant ought to plead, solrit 
post diem, that he paid the debt after it became due. This is necessary, because 
if the plea be solvit ad diem, and it should appear that any interest was paid after 
the money became due, such subsequent payment would raise the strongest pre- 
sumption that the debt was not paid on the day appointed. For the bond 
might be so old that the last payment was made more than twenty years before, 
ace the debt would be presumed to have been discharged since that time, still 
the plea would be falsified by proving that interest has been paid after the day 
appointed.” | 

Most other matters which afford a defence to an action of debt must be 
pleaded specially. 

3468. Asa general rule, when the defendant has pleaded nihil debet to an 
action of debt on a simple contract, or for an escape, or for a penalty given by 
statute, the plaintiff is required to prove every material fact alleged in his dec- 
laration, for this plea traverses the plaintiff’s right to recover; and under it the 
defendant may give in evidence any matter tending to deny the existence of 
any debt, such as a release, satisfaction, delivery of goods, and the like, for the 
plea alleges that the defendant does not owe anything to the plaintiff. But the 
statute of limitations cannot be given in evidence under the plea of nihil debet; 
it must be specially pleaded in order that the plaintiff may reply such matters 
as may avoid the operation of the statute or take the case out of its provisions. 
If when the action is founded on a specialty the defendant plead nihil debet, and 
the plaintiff instead of demurring take issue upon that plea, he will be obliged 
to prove the whole of his case and admit the opposite party into a general de- 
fence.” 

3469. Under a plea of nul tiel record the only question at issue is the exist- 


* Bullis v. Giddens, 8 Johns, N. Y. 82; Niblo v. Clark, 3 Wend. N. Y. 24. 

6 Wheaton v. Fellows, 23 Wend. N. Y. 875. 

* Mills v. Duryee, 7 Cranch, 481; Curtis v. Gibbs, 1 Penn. 399; Chips v. Yancey, 1 Ill. 
2; Clark v. Day, 2 Leigh, Va. 172; St. Albans v. Bush, 4 Vt. 58; Larming v. Shute, 2 
South. N. J. 778; Jacquette v. Hugunon, 2 McLean, C. C. 129. In Kentucky, on the con- 
trary, it has been held that nihil debet may be pleaded to a foreign judgment. Williams 
v. Preston, 3 J. J. Marsh. Ky. 600. 

* Evans v. Tatem, 9 Serg. & R. Penn. 252. 

e Warran v. Consett, 2 Ld. Raym. 1500; Russell v. Hamilton, 3 Ill 56. 

© Moreland v. Bennett, 1 Strange, 652; Buller, Nisi P. 174. 

8! Rawlins v. Danvers, 5 Esp. 39. sog 
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ence of the record ;* but if the action be founded on a judgment rendered in 
another state, and the defendant has pleaded that he had no notice of the pro- 
ceedings, he may show that fact, and in that case the plaintiff may reply that 
the defendant appeared and took defence, and this, if true, will be a complete 
answer to his plea.” 

3470. The plea of non est factum only puts in issue the making of the deed; 
under this plea to an action on a bond the defendant cannot give in evidence 
anything arising under the condition of the bond.* When the action is brought 
against one obligor alone, who pleads non est factum, the plaintiff may maintain 
his action although on the production of the bond there appears to be a joint 
obligor ;” but if the action is against the obligor alone as jointly and severally 
bound, the plaintiff cannot uade this plea give in evidence a joint, and not a 
several bond of the defendant and the other person mentioned, though it agrees 
in date and amount with the bond described in the declaration,” for in this case 
the variance is fatal.” 

347L If the defendant rely on the lapse of time under the plea of solvi ad 
diem or solvit post diem, and it appear that twenty years have elapsed since the 
money was due, unless there has been a payment of interest or part of the prin- 
cipal after the plea of solvit ad diem, as already explained, it will be a presump- 
tion of payment so as to entitle the defendant to a verdict; indeed, a less period 
of time will have the same effect if there are corroborating circumstances to raise 
such presumption.* But this presumption is very easily rebutted by showing 
that interest has been regularly paid; that the obligor has admitted the debt 
has not been paid, or other circumstances to induce a belief that the money is 
still due. But the proof of facts which show that the obligor was poor and not 
likely to be able to pay the debt is not sufficient. 

72. As the law presumes every man innocent until his guilt has been 
proved according to its requirements, in debt on a penal statute for a criminal 
omission of duty, whether official or otherwise, the plaintiff is required to 
prove his allegation, although negative in its character. But if the charge is 
that the defendant did an act without being licensed or authorized, the burden 
of proof lies on the defendant, because such matter lies particularly within his 
own knowledge.” The defendant in such action may, under the general issue, 
show any proviso in the penal statute exempting him from the penalty; and 
he may avail himself of such proviso whether contained in that or any other 
statute.” Under this issue he may also take advantage of any variance be- 
tween the allegation and the proof on the part of the plaintiff; and where 
proof of a contract is essential in a penal action, the same proof ig required as 
in an action on a contract.” 

3473. When the plaintiff sues in debt for an escape, he must prove the judg- 
ment by a copy of the record; the delivery of the writ of execution to the 
officer, the arrest of the debtor,.and the escape. The process may be proved 
by its production, or when it has been returned, by a certified or examined 


52 Bennett v. Morley, 10 Ohio, 100; Stevens v. Fisher, 30 Vt. 200. 

6 Wright v. Weisinger, 13 Miss. 210. 

& Rice v. Thompson, 2 Bail. So. C. 339. 

& Welpdale’s Case, 5 Coke, 119; Cabell v. Vaughan, 1 Saund. 291. 

* Postmaster General v. Ridgway, Gilp. Dist. Ct. 135. 

61 See Bean v. Parker, 17 Mass. 605; Kefeller v. Hoysradt, 2 Hill, N. Y. 616; Boyden 
v. Hastings, 17 Pick. Mass. 200. 

68 2 Phillipps, Ev. 171; 2 Greenleaf, Ev. 3 290. ® 1 Greenleaf, Ev. 3 79. 

© Rex v. Inhabitants of St. George, 3 Campb. 222; 2 Greenleaf, Ev. 3 285; 1 Phillipps, 
Ev. 318; 2 Phillipps, Ev. 165. 

a Parrish v. Burwood, 5 Esp. 33; Everett v. Tindall, 5 Esp. 169; Partridge v. Coates, 1 
Ey. & M. 153; 1 Carr. & P. 534. a 
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copy. The return to the writ is conclusive on the defendant when made by 
him. When the process has not been returned, notice should be given to the 
defendant to produce it, and on his failure to do so secondary evidence of it 
may be given.” ‘The escape, if voluntary, may be proved by the party escap- 
ing; the reason assigned for his admission is that an escape is a thing of secrecy, 
a private transaction between the prisoner and the jailer; but on general prin- 
ciples, he appears to be competent, for he neither loses nor gains by the event 
of the immmediate suit. 

3474, The plaintiff is of course required to prove the breaches assigned in 
his declaration. 

3475. The judgment in debt, when in favor of the plaintiff, is final at com- 
mon law.* It is in all cases that the plaintiff recover his debt, and, in general, 
nominal damages for the detention thereof; but when a judgment in debt is 
entered for a special sum, it will not be reversed because the word “debt” is 
omitted.“ When it appears that the judgment is not entered fora debt, but 
for damages, this is evidently an error, because it is for a thing which was not 
the object of the suit;® if, however, the judgment in debt be entered for an 
aggregate sum, equal to the debt and damages, the court will not set it aside 
upon that ground.” 

In cases under the statute 8 and 9 W. III, c. 11, the judgment for the plain- 
tiff is that the plaintiff have execution for the damages sustained by the breach 
of a bond conditioned for the performance of covenants. 

In general, judgment for the plaintiff is given for costs, except in some penal 
and other particular actions. 

When the judgment is for the defendant, it is that he recovers the costs. 

3476. The fifth form of action ex contractu, which will now be the subject 
of consideration, is that of detinue ; it is but seldom used, having been super- 
seded by other actions. Though this action is commonly classed among ac- 
tions arising upon contract, because it is an action for the recovery of a personal 
chattel in specie which has been delivered to the defendant, and is unlawfully 
detained by him, yet it might be classed with actions not arising on contracts, 
because it may be brought to recover a chattel which the defendant has found, 
and unlawfully detains. This action may be considered with reference to the 
thing to be recovered, the plaintiff’s interest in it, the injury, the pleadings, the 
evidence, and the judgment. 

3477. This action lies to recover specific chattels, known and distinguished 
from all others, and their identity must be ascertainable by some certain means; 
thus it lies for a particular horse or cow, or money in a bag, which may be 
identified ; but it cannot be brought for a sum of money or corn not identified 
nor distinguishable from other corn or money.® 


* 2 Phillipps, Ev. 377; 2 Greenleaf, Ev. 2 288. 

® 2 Phillipps, Ev. 398, 399; Hunter v. King, 4 Barnew. & Ald. 210. 

“ 1 Chitty, Pl. 108; Williams v. McFall, 2 Serg. & R. Penn. 280. But it is said judg- 
ment in debt is not always final, for when it is for use and occupation, or for foreign money, 
or on a penal bond, an inquisition is necessary to ascertain the rent, or to fix the amount 
of damages at the impetration of the writ. O’Neal v. O’Neal, 4 Watts & 8. Penn. 130. 

6 Tindall v. Tindall, 8 Harr. Del. 487. 

a v. Johnson, 2 Ill. 405; Heyl v. Stapp, 4 Ill. 95; Chapman v. Wright, 20 

. 120. 

€ Sandford v. Richardson, 1 Ala. N.s. 182. The judgment should show how much is for 
gene at how much for damages. Pulliam v. Pencenneau, 23 Ill. 93; Bowman v. Bartley, 
21 Ill. 30. 

® The use of the action of detinue has been of late years in this country almost entirely 
confined to actions for the recovery of slaves, and it is apprehended that, from the abo- 
lition of slavery, it will become extinct. 

© 3 Blackstone, Comm. 152. © aia 
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3478. To entitle him to recover, the plaintiff must have a property in the 
chattel which is the object of the suit. 

An absolute or general property in the goods, and a right to immediate pos- 
session, will entitle a plaintiff to recover, although he never had the posses- 
sion.” But if the plaintiff have not the right to immediate possession of the 
goods, and his interest be in reversion, he cannot support detinue;” the re- 
mainder-man may, however, maintain detinue for goods or slaves, after the de- 
cease of one having a life estate in them, against the defendant who held them 
in possession under a claim of title, without a demand.” A person who has 
only a special property as bailee, and the like, may support this action, when he 
delivered the goods to the defendant, or they were taken out of the custody of 
such bailee.”> It will lie also in favor of trustees.“ As this action is to re- 
cover the chattel sued for, it follows that the plaintiff must be entitled to it, 
for if he have a right to only a part of it, he cannot maintain this action.” 

3479. The gist of this action is the wrongful detainer, and not the original 
unlawful taking.” It lies against any person who has the actual possession of 
the chattel and who has acquired it by lawful means, as either by bailment, de- 
livery, or finding ;” and if the defendant had possession, but parted with it be- 
fore the suing out of the writ, he is still liable,” although he has restored the 
possession to the owner before the suit.” Though it Jes been the general 
opinion that detinue would not lie where there was a tortious taking upon the 
fallacious ground that by the trespass the title of the plaintiff was divested,® it 
has been held that such taking does not divest the title of the plaintiff, and that 
detinue lies whether the property came into the possession of the defendant 
rightfully or wrongfully ;™* in such case the plaintiff may waive the tortious 
taking and maintain this action.” 

Detinue cannot be supported against a person who never had possession of 
the goods; as, on a bailment to a testator where the executor never possessed 
the goods, detinue will not lie against the latter; nor can it be maintained 
against a bailee if before the demand he lose them by accident.™ 

3480. As the identical goods are to be recovered in specie, more certainty is 
requisite in the declaration in the description of the chattels than in an action of 
trover or replevin.® It is sufficient to declare in detinue for a negro woman by 
name without describing her complexion, her age, and the like; or for a cow, 
without describing her color; or for a certain number of knives and forks, 
ase any particular description ;© and it is not necessary to state the date of 
the deed. 


® McDonnell v. Hall, 2 Bibb, Ky. 610; Haynes v. Crutchfield, 7 Ala. N. 8. 189; Berry v. 
Hale, 2 Miss. 315; Lynch v. Thomas, 8 Leigh, Va. 682; Wilbraham v. Snow, 2 Saund. 47. 
a, n. 

Harper v. Gordon, 7 Term, 9. n Miles v. Allen, 6 Ired. No. C. 88. 

® Brooke, Abr. Detinue; Wilbraham v. Snow, 2 Saund. 47, b, c, d; Ramsay v. Ban- 
croft, 2 Mo. 151; Boyle v. Townes, 9 Leigh, Va. 158. 

™ Murphy v. Moore, 4 Ired. No. C. 118; Stoker v. Yerby, 11 Ala. N. 8. 322. 

Bell v. Hogan, 2 Ala. 536; Miller v. Eatman, 11 Ala. N. s. 609. 

% Charles v. Elliot, 4 Dev. & B. No. C. 468; Melton v. McDonald, 2 Mo. 45. 

™ 3 Blackstone, Comm. 152; Bacon, Abr. Detinue, A; Kettle v. Bromsall, Willes, 118; 
Dame v. Dame, 43 N. H. 37. 

"8 Pool v. Adkisson, 1 Dan. Ky. 110; Haley v. Rowan, 5 Yerg. Tenn. 301; Kershaw v. 
Baykin, 1 Brev. So. C. 301. 

Merritt v. Warmouth, 1 Hayw. No. C. 12; Merrit v. Merrit, Martin, 18. 

1 Chitty, Pl. 119. 

| Pierce v. Hill, 18 Ala. 151; Oakfield v. Bullitt, 1 Mo. 749. 

® Owings v. Frier, 2 A. K. Marsh. Ky. 268. ® Isaack v. Clark, 2 Bulstr. 308. 

% Brooke, Abr. Detinue, pl. 1, 33, 40. 

8 Taylor v. Wells, 2 Saund. 74, a, b; Coke, Litt. 286. 


% Haynes v. Crutchfield, 7 Ala. N. 8. 189. & Alcorn v. Westbrook, 1 Wils. 116. 
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In the case of a special bailment it is proper to declare at least in one count 
on the bailment and to lay a special request ;® in other cases it is sufficient to 
declare upon the supposed finding, for this allegation is not traversable.® The 
ae must always contain an averment that the property belongs to the 
plaintiff. 

348L The ee of non detinet is the general issue; but special pleas may be 
pleaded. A defendant was allowed to plead, puis darrein continuance, the death 
of the slave who was the object of the action ;" and if goods were pawned to 
the defendant he must plead this matter specially, that the goods were pawned 
to him for money remaining unpaid. 

3482. To entitle himself to a verdict the plaintiff must prove that he has a 
property in the goods,” that the defendant had the possession of them, that the 
goods were of some value, and that they are the same claimed in point of iden- 
tity. 

When the plaintiff seeks to recover damages for the detention previous to the 
suit, he must prove a demand before bringing his action,” but a demand is not 
necessary where the defendant had the possession and claimed title to it before 
bringing suit.” 

Under the general issue the defendant may give in evidence a gift from the 
plaintiff, or any other evidence which proves that the defendant does not detain 
the plaintiff’s goods,” and the statute of limitations need not be specially 
leaned: evidence to sustain the plea of the act of limitations, it seems, may be 
given under the plea of non detinet.” 

3483. The verdict and judgment in this action must be such that a specific 
remedy may be had for the recovery of the goods detained or a satisfaction in 
value for each parcel in case they or either of them cannot be returned ; when, 
therefore, the action is for several chattels, the jury ought in their verdict to 
assess the value of each separately ;* but where there are two kinds of property, 
each composed of several individuals, each kind may be assessed in a gross 
sum.” If the jury neglect to find the value, the omission cannot be supplied 
by a writ of inquiry. 

3484. The judgment is in the alternative that the plaintiff do recover the 
goods, or the value thereof, if he cannot have the goods themselves, and his 

amages for the detention and full costs of suit.’ 


88 Kettle v. Bromsall, Willes, 120. 

® Mills v. Graham, 4 Bos. & P. 140; Mortimer v. Brumfield, 8 Munf. Va. 122; Irwin v. 
Wells, 1 Mo. 9; Anon. 2 Hayw. No. C. 136; Tunstal v. McClelland, 1 Bibb, Ky. 186; Cole 
v. Cole, 4 Bibb, Ky. 340; Jones v. Henry, 3 Litt. Ky. 46; Dunn v. Davis, 12 N. 8. 130. 

” Kent v. Armistead, 4 Munf. Va. 72; Price v. Israel, 3 Bibb, Ky. 516. 

*! Bethea v. McLennon, 1 Ired. No. C. 528. 

* Barnley v. Lambert, 1 Wash. Va. 308. 

*® 3 Blackstone Comm. 152; Felt v. Williams, 2 Ill. 206. 

* Vaughn v. Wood, 5 Ala. N. 8. 304; Brock v. Headen, 13 Ala. N. s. 370. 

® Jones v. Green, 4 Dev. & B. No. C. 354. 

% Turner v. Allison, 3 Dan. Ky. 422; Smith v. Towne, 4 Munf. Va. 191; Stratton v. 
Minnis, 2 Munf. Va. 329; Dazier v. Joyce, 17 Ala. 303; McCurry v. Hooper, 12 Ala. N. 5. 
823. See Brown v. Brown, 13 Ala. N. s. 208. 

% Morrow v. Hatfield, 6 Humphr. Tenn. 108; Elam v. Bass, 4 Munf. Va. 301. 

8 Smith v. Wiggins, 4 Ala. 221; Cummings v. Tindall, 8 Ala. 357; Carraway v. Niece, 1 
Miss. 538; Haynes v. Crutchfield, 7 Ala. N.s. 189; Baker v. Beaslv, 4 Yerg. Tenn. 570; 
Buckner v. Higgin, 3 T. B. Monr. Ky. 59; Mulliken v. Greer, 5 Mo. 489; Thomas v. Tan- 
ner, 6 T. B. Monr. Kv. 52. 

” Haynes v. Crutchfield, 7 Ala. N. 8, 189. 

Gr Case, 10 Coke, 119, b; Bell v. Pharr. 7 Ala. N. 8. 807; Stirling v. Garritee, 
. 468. 
101 Brown v. Brown, 5 Ala. N. 8. 508. 
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ACTION ON THE CASE. 


3485. Actions arising ex delicto. 
3486. The origin of the action on the case. 
3487. The nature of this action. 
3488-3501. When an action on the case lies. 
3489-3494. For injuries to the absolute rights of persons. 
3489. For consequential injuries. 
3490. Injuries committed under color of process. 
3491. Malicious prosecution. 
3492. Injuries to rights not tangible. 
3493. Injuries from negligence or want of skill. 
$494. Injuries caused by carriers and innkeepers. 
3495. For injuries to the relative rights of persons. 
. For injuries to personal property. 
. For injuries to real property. 
. Real property, corporeal. 


. Real property, incorporeal. 

e When the action is given by statute. 
. The pleadings in case. 

. The evidence in case. 

. The evidence for the plaintiff. 

3506. 
. In actions for malicious prosecution. 
. When there are several plaintiffs. 

. The evidence for the defendant. 

. The judgment in case. 


In cases of criminal conversation. 


$485. Having fully considered the remedies which the law affords, in courts 
of law, on contracts, the next object of our inquiries will be the nature and 
kinds of actions which have been provided to redress wrongs and injuries, in- 
dependent of contract. The actions which fall under this class are case, trover, 
replevin, and trespass. 

3486. An action on the case, or, more technically, an action of trespass upon 
the case, lies where a party sues for damages, for any wrong or cause of com- 
plaint to which neither covenant nor trespass will apply.’ In its most com- 
prehensive signification, case includes assumpsit as well as an action in form ez . 
delicto ; but when simply mentioned, it is usually understood to mean an action 
in form ex delicto. 

This action originated as follows: At the most remote periods of the Eng- 
lish law, as far as we have any accounts, specific forms of action were se : 
these forms were compiled into a book styled The Register of Writs, or Regis- 
trum Brevium. In this book is to be found a form in which to express every 
injury remediable by writ of trespass, properly so called, and in which writ the 


1 Stephen, Pl. 15; Hammond, Nisi P. 1; 8 Wooddesson, Lect. 167; Griffin v. Farwell, 
20 Vt. 151. a 
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words vi et armis et contra pacem were universally inserted. These formule, 
framed with wisdom and matured by experience, were considered as immutable, 
unless by authority of parliament.? They were resorted to upon all occasions, 
and one or another was adopted suitable to the claim or demand of the plain- 
tiff; the courts, with a jealous care, would not allow any alteration to be made 
in these forms. These writs, thus gathered together, were termed brevia for- 
mata. They were adapted to those causes of complaint that most frequently 
occurred. 

In process of time, when other grievances arose, or existing evils, which till 
then had been overlooked or endured, became so intolerable as to require a 
remedy to reform them, the sufferers made application at the chancery for an 
original on which to ground their suit. The clerks, not fecling themselves au- 
thorized to grant new writs, which indeed would have exceeded their authority, 
refused to grant them, and the legislature was required to interfere. l 

To remedy this evil the twenty-fourth chapter of the statute of Westmin- 
ster the second was passed. It provides that “ whensoever from thenceforth in 
one case a writ shall be found in chancery, and in a like case falling under the 
same right, and requiring a like remedy, no precedent of a writ can be pro- 
duced, the clerks in chancery shall agree in forming a new one, and if they can- 
not agree, it shall be adjourned to the next parliament, when a writ shall be 
framed by consent of the learned in the law, lest it should happen for the 
future that the court of our lord the king be deficient in doing justice to the 
suitors.’ ° 

These provisions have been characterized as only declaratory of the common 
law, whose perfection could not endure the reproach that an evil should exist 
without a corresponding remedy. The very passage of the act, however, proves 
that just as the position may be in theory, in practice it was not then admitted.* 

This action, then, originates in the power given by the statute of Westmin- 
ster 2 to the clerks of chancery to frame new writs in consimili casu with 
writs already known. Under this power they constructed many writs for dif- 
ferent injuries, which were considered in consimili casu with, that is, to bear a 
strong analogy to, trespass. The new writs invented for cases supposed to bear 
such analogy have accordingly received the appellation of writs of trespass on 
the case, (brevia de trangressione super caswm,) as being founded on the particu- 
lar circumstances of the case, thus requiring a remedy, and to distinguish them 
from the old writ of trespass ; and the injuries themselves, which are the sub- 
jects of such writs, are not called trespasses, but bear the general names of 
torts, wrongs, or grievances. 

Whether it was the intention of the framers of the statute of Westminster 
second to give to new writs which might be framed under its provisions the 
same effect as the old writs, and they were to be placed on the same footing 
with the brevia formata, and like them serve as precedents in all future occa- 
sions, or whether they were to be revised, and cast anew into other moulds, 
which further experience might evince to be more convenient, is perhaps doubt- 
ful; certain it is that the latter doctrine prevailed.‘ 

The writs of trespass on the case, though invented thus, pro ne nata, in va- 


? Bracton, lib. 5, e. 17, s. 2. 

? Blackstone, the learned commentator of the English law, and the willing apologist of 
all its imperfections, in speaking of this statute says: “So that the wise and equitable pro- 
vision of the statute of Westm. 2, 13 Ed. I, c. 24, for framing new writs when santed, is 
almost rendered useless by the very great perfection of the ancient forms. And, indeed, I 
know not whether it is a greater credit to our laws to have such a provision contained in 
them or not to have occasion, or at least very rarely, to use it.” 3 Blackstone, Comm. 184. 

* Litt. 341. 
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rious forms according to the nature of the different wrongs which respectively 
called them forth, began, nevertheless, to be viewed as constituting collectively 
a new individual form of action; and this new genus took its place by the 
name of trespass on the case, among the more ancient actions of debt, covenant, 
replevin, trespass, etc. 

. The action of trespass on the case differs from the action of trespass 
vi et armis, and though the distinction is somewhat subtle, still it is clear and 
well defined.’ The criterion to distinguish the one from the other is this: 
Trespass vi ef armis lies for an injury committed with force, and by the imme- 
diate act of the defendant, directly applied, or vis proxima. The action of 
trespass on the case lies when the injury arises from the remote consequences 
of an act, and is not the effect of immediate force. 

When the proximate cause of the injury is but a continuation of the original 
force, or vis impressa, the effect is immediate, and the appropriate remedy is an 
action of trespass vi et armis; but when the original force, or vis impressa, has 
ceased to act before the injury commenced, then there is no force and the effect 
is mediate, and the proper remedy is trespass on the case. Thus, if the defend- 
ant threw a log in the street and it fell on plaintiff and broke his arm, trespass 
would be the proper remedy ; if, on the contrary, the plaintiff did not pass in 
the street till after night, and the log which had thus been thrown there still 
remained, and the plaintiff stumbled over it and broke his arm, the remed 
would be trespass on the case. In the first case the injury was committed with 
force and by the immediate and direct act of the defendant; in the last no force 
was used, and the injury was not immediate, but consequential.’ 

The intent of the wrong-doer is not material, and does not affect the form of 
the action; for example, the act of sending up a balloon is legal, yet if in 
alighting the aeronaut should injure the plaintiff’s garden, trespass vi et armis 
would be the proper remedy.’ 

Having given this short account of the origin and nature of the action of 
trespass on the case, our next inquiry will be to ascertain in what cases this 
action lies, the form and nature of the veces what evidence may be given 
by ee at and the nature of the judgment. 

Such action may be maae for injuries to the absolute rights of 
persons, to the relative rights of persons, to personal property, to real property, 
and on penal statutes. 

3489. Case may be maintained for any injury to the absolute rights of per- 
sons when such injury is not direct, immediate, and with force, but consequen- 
tial; thus it lies to recover damages for an injury committed against the plain- 
tiff individually for a nuisance, as an obstruction of a highway or public navi- 
gation ;° for an injury done by a mischievous animal when the owner had notice 


$ In Tennessee, case and trespass are concurrent remedies in all cases where the latter 
will lie. Tenn. St. 1850, c. 141; Luttrell v. Hazen, 3 Sneed, Tenn. 20. In Maine, Wiscon- 
sin, Delaware, and Virginia, the distinction between these two actions is abolished. Me. 
Rev. St. ch. 82, sec. 13; Welch v. Whittemore, 25 Me. 86; Wisc. Rev. St. ch. 88, sec. 43; 
Schultz v. Frank, 1 Wisc. 352. 

* Legaux v. Feasor, 1 Yeates, Penn. 586; Cotteral v. Cummings, 6 Serg. & R. Penn. 348; 
Berry v. Hamil, 12 Serg. & R. Penn. 210; Spencer v. Campbell, 9 Watts & 8. Penn. 32; 
Cole v. Fisher, 11 Mass. 187; Waldron v. opper, Coxe, N. J. 339; Carsten v. Murray, 
Harp. So. C. 113; Clay v. Sweet, 1 A. K. Marsh. Ky. 194; Winslow v. Beall, 6 Call, Va. 
44; Barnard v. Poor, 21 Pick. Mass. 378; Maull v. Wilson, 2 Harr. Del. 443; Adams v. 
Hemmenway, 1 Mass. 145. 

T Guille v. Swan, 19 Johns. N. Y. 381. See, as to intent, Keith v. Howard, 24 Pick. 
ae aie Gates v. Neall, 23 Pick. Mass. 808; Gates v. Miles, 3 Conn. 64; Case v. Mark, 

io, 169. 

® Marriott v. Stanley, 1 Scott, N. R. 392; 1 Mann. & G. 568; Lancaster Canal Co. v. 

Parnaby, 3 Perr. & D. 162. i 
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of his dangerous propensity.’ In the western states it is said that the common 
law rule requiring every man to keep his cattle at home is not in force because 
not applicable, and it is the duty of each land owner to fence his land if he 
wishes to keep cattle out.” Case is the proper remedy for injuries caused 
the unauthorized acts or carelessness of the defendant’s agents or servants.” 

3490. When the injury is committed under color of process a distinction must 
be made between regular and irregular process. By regular process is meant 
that which is lawfully issued by a court or magistrate having competent juris- 
diction; irregular process is that which has been unlawfully issued, and for 
which reason it will be set aside by the court. When the process is regular 
and the defendant has been damnified, as in the case of a malicious arrest, his 
remedy against the person who sued it out and set it in motion is by an action 
on the case, and not trespass; but although the officer may be liable when 
a regular execution is unlawfully executed, the plaintiff is not liable in an ac- 
tion on the case for a tort committed by the sheriff in executing the writ unless 
he joined in the unlawful act. When it is irregular and wholly void, the 
proper remedy is by an action of trespass, not only against the plaintiff, but 
against the officer or court under whose authority it was issued; the officer 
who executed it will, however, be justified if the court had jurisdiction.” 

349L Case is the proper remedy for a veratious suit, malicious prosecution, 
or wanton arrest, made by a prosecutor in a criminal proceeding or a plaintiff 
in a civil suit without probable cause, by a regular process or proceeding which 
the facts did not warrant, as appears by the result.” The suit need not be alto- 
gether without foundation; if the part which is groundless has subjected the 
plaintiff to an inconvenience to which he would not have been exposed had the 
valid cause of complaint alone been insisted on; for example, if the defendant 
has been arrested and bail demanded for a larger amount than was due, if done 
for the purpose of vexation.’ But it must be remembered that no action lies 
merely for bringing a groundless civil suit, if unattended by the seizure of the 
person of the party or of his property, for as to any expense he may be put to, 
this, in contemplation of law, has been fully compensated to him by the costs 
adjudged.” 

A conspiracy to vex and harass a person by having him subjected to an in- 
quisition of lunacy without any probable cause is actionable."* This action may 
lie for improperly suing out an injunction through malice and without probable 
cause, but in general the remedy is on the injunction bond.” 


’ Buller, Nisi P. 77; Domat, Lois Civ. liv. 2, t. 8, s. 2; La. Civ. Code, art. 28301; Jones 
v. Parry, 2 Esp. 482; Sarch v. Blackburn, 4 Carr. & P. 297; Mood. & M. 505; Smith v. 
Pelah, 2 Strange, 1264; Stumps v. Kelley, 22 Ill. 140. 

10 Wagner v. Bissell, 3 Iowa, 396. n Tilinois R. R. v. Reedy, 17 Ill. 580. 

12 Swift v. Chamberlain, 8 Conn. 537; Shaw v. Recd, 16 Mass. 450; Shaver v. White, 6 
Munf. Va. 113; Kimball v. Molony, 3 N. H. 376; Lovier v. Gilpin, 6 Dan. Ky. 821; War- 
field v. Walter, 11 Gill & J. Md. 80; Smith v. Story, 4 Humphr. Tenn. 169. 

13 Princeton Bank v. Gilson, 1 Spenc. N. J. 138. 

“ Kennedy v. Terrell, Hard. Ky. 490; McCool v. McCluny, 8 Ad. & E. 449; 15 East, 
615, note (c); Vail v. Lewis, 4 Johns. N. Y. 450; Cooper v. Halbert, 2 M’Mull. So. C. 419. 

© Winebiddle v. Porterfield, 9 Penn. St. 187. To support case for a malicious prosecution 
there must be both malice and want of probable cause. Ray v. Law, 1 Pet. C. C. 210; 
McCullough v. Grishobber, 4 Watts & S. Penn. 201; Muns v. Dupont, 3 Wash. C. C. 31; 
Travis v. Smith, 1 Penn. St. 234; Weinberger v. Shelly, 6 Watts & S. Penn. 336; Cleck v. 
Haines, 2 Rand. Va. 440. See Hays v. Younglove, 7 B. Monr. Ky. 545; Wilmarth v. 
Mountford, 4 Wash. C. C. 79; Kerr v. Workman, Add. Penn. 270. 

16 Ray v. Law, 1 Pet. C. C. 210; Herman v. Brookerhoof, 8 Watts, Penn. 241. Sce Som- 
mer v. Wilt, 4 Serg. & R. Penn. 19. 

1 Murray v. Wilson, 1 Wils. 816; Sinclair v. Eldred, 4 Taunt. 7. 

18 Davenport v. Lynch, 6 Jones, No. C. 545. 19 Robinson v. Kellum, 6 Cal. 399. 

» Gorton v. Brown, 27 Ill. 489. 
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3492, This is the appropriate form of action, too, for injuries to the absolute 
rights of persons when the right affected was not tangible, and consequently would 
not be affected by force, as reputation and health, the injuries to which are 
always remedied by action on the case, as libels and slanders. 

The act causing the injury may be done with force; thus the disturbance of 
an easement for which an action on the case lies may be caused by an act for 
which the owner of the fee could bring trespass. 

3493. Case is not confined to injuries merely ex delicto; it is a concurrent 
remedy for many breaches of contract, not simply for the payment of money, 
whether the breach were by non-feasance, misfeasance, or malan: thus, case 
lies against surgeons, physicians, and apothecaries, for negligence or want of skill, 
and it is immaterial by whom the defendant was retained ;™ it lies also upon 
an express agreement for obstructing the plaintiff in the enjoyment of an ease- 
ment, of which the defendant stipulated that the plaintiff should have the 
benefit.” It is a proper remedy against bailees for neglect in the care of 

oods.* 

‘ 3494. It may be maintained against persons who by law are obliged to per- 
form certain duties, and who refuse to fulfil them; as, common carriers who 
refuse to take a passenger, having room; or an innkeeper who refuses to receive 
a guest when he has sufficient accommodations, and the traveller tenders a rea- 
sonable reward for the accommodations required.* But the guest has no right 
to select a particular room in the inn, nor capriciously to ask for unreasonable 
accommodations.” 

3495. For injuries to the relative rights the action on the case is the appro- 
priate remedy ; when they are not with force, but consequential, this action lies 
These rights exist in the husband for injuries done to the wife; the father, for 
wrongs to the child; the master, for torts committed against the apprentice ; 
and a guardian, for an offence or injury against his ward, but not vice versd. 
The wife can maintain no action for an injury to the husband; or the child, 
the apprentice, and the ward for a wrong committed to the father, the master, or 
the ian respectively. 

The husband may sustain an action on the case for criminal conversation 
with the wife, though trespass may also be maintained ; case is the appropriate 
remedy for harboring a wife, an apprentice, or a ward. 

A parent cannot maintain a suit, in the capacity of parent, for the seduction 
of his daughter; an action on the case% lies against the seducer, though not 
directly nor ostensibly for the seduction, but for the consequent inability of the 
daughter to perform those services for which she was accountable to her master, 
or to her parent, who, for this purpose, is obliged to assume that less endearing 
` relation; and if it cannot be proved she filled that office, the action cannot be 
sustained.” It follows, therefore, that if the daughter was of full age at the 
time of the seduction and impregnation, and the father was not entitled to her 
services, and actually she was not in his service, the father can maintain no ac- 


1 Gladwell v. Steggall, 8 Scott, 60; 7 Carr. & P. 81; Peck v. Martin, 17 Ind. 115; Cald- 
well v. Farrell, 28 Ill. 438; West v. Martin, 31 Mo. 375. l 

2 Mast v. Goodson, 8 Wils. 348. » Govett v. Radnige, 3 East, 62, 70. 

* Tell v. Knight, 8 Mees. & W. Exch. 269; Rex v. Jones, 7 Carr. & P. 213. 

* Tell v. Knight, 8 Mees. & W. Exch. 269. 

* In Clough v. Tenney, 5 Me. 446, it was held that case was the only remedy for a father 
where the injury was done in the house of another. When the offence has been committed 
in the plaintiff’s house, trespass lies, and the seduction is an aggravation. In Parker v. 
Elliott, 6 Munf. Va. 587, it 1s said that for the seduction of a wife or daughter case or 
_ trespass may be brought at the choice of the plaintiff. See M’Clure v. Miller, 4 Hawks, 
No. C. 138, note; Gilm. Va. 33; Van Vactor v. McKillip, 7 Blackf. Ind. 578. 

n South v. Denniston, 2 Watts, Penn. 474 ; DoR v. Sproul, 3 Penn. 49. 
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tion for the seduction. But if, at the time of the seduction and imp tion, 
the daughter was under the age of twenty-one years, though she was then liv- 
ing at another place, the father may maintain this action, provided he was then 
entitled to her services. The gist of the action in these cases is the loss of 
services, and the plaintiff sues per quod servitium amisit. As this action is for 
the recovery of damages, if none have been sustained, the action will not lie; 
where, therefore, the plaintiff has connived at the misconduct of the defendant 
with his daughter, no action lies.” 

For a consequential injury done to his minor child a parent may maintain 
case; as, where the defendant compelled the minor to mount an unruly horse, 
in consequence of which his leg was broken, and the father was put to expense.” 
And for the abduction of a child an action on the case is the proper remedy, 
because, as in seduction, the parent here assumes the character of a master, and 
sues per quod servitium amisit.*' It is the proper remedy for an injury caused 
to a child employed in a factory by machinery carelessly left exposed when it 
should have been covered.” 

3496. The remedy to redress injuries to personal property, not committed 
with force and not immediate, or where the plaintiff’s right to such property 
is not in possession, but in reversion, is by an action on the case. The instances 
in which an action on the case can be maintained are very numerous; to go 
through them all would occupy much space, and it would be necessary to go 
into details not within the plan of this work. A few instances will be men- 
tioned which will give an idea of the whole. 

This action lies he negligence in navigating ships;* but when both parties 
are guilty of negligence, and the mischief done was the result of the combined 
neglect of both parties, both are in statu quo, and neither can recover any com- 
gta from the other.“ The rule seems to be this, that although there may 

ave been negligence on the part of the plaintiff, yet, unless he might, by the 
exercise of ordinary care, have avoided the consequences of the defen t’s 
negligence, he is entitled to recover; if, by ordinary care, he might have 
avoided them, he is the author of his own wrong.” 

When the act which has caused the injury is immediate, the party injured 
may elect to regard the negligence as the cause of the action, and declare in case, 
or to look upon the act itself as the injury, and declare in trespass ;™ as, for neg- 
ligence in driving carriages, or riding horses, or in conducting a railway train,” 
ahany the plaintiff or his property is injured. So it lies for negligence, by 
which sparks and igneous matter flew from the engine and destroyed by fire a 


2 Hornketh v. Barr, 3 Serg. & R. Penn. 36. 

® Hollis v. Wells, 5 Penn. Law Journ. 30. 

» Wilt v. Vickers, 8 Watts, Penn. 227. See Durden v. Barnett, 7 Ala. N. 8. 169. 

3! Moritz v. Garnhart, 7 Watts, Penn. 303; Jones v. Tiver, 4 Litt. Ky. 25. 

® Hayden v. Smithville Co., 29 Conn. 548. 

8 Leame v. Bray, 3 East, 599; Ogle v. Barnes, 8 Term, 188; 1 Perr. & D. 108. See 
Parker v. Adams, 12 Metc. Mass. 415; Gates v. Miles, 3 Conn. 64; Case v. Mark, 2 Ohio, 
169. 

“ Vernal v. Gardner, 8 Tvrwh. Exch. 85; Sills v. Brown, 9 Carr. & P. 605; Monroe v. 
Leach, 7 Mete. Mass. 274. But, in such cases, there is a remedy in the admiralty, where 
the damages will be oe laa ae Hay v. Le Neve, 2 Shaw, Hou. L. Sc. 401, 405. 

* Bridge v. G. J. Railway Co., 3 Mees. & W. Exch. 248. See Butterfield v. Forrester, 11 
East, 60; Smith v. Dobson, 3 Scott, N. R. 336; 3 Mann. & G. 59; Raison v. Mitchell, 9 
Carr. & P. 613; Turley v. Thomas, 8 Carr. & P. 103; Hawkins v. Cooper, 8 Carr. & P. 473. 

% Blin v. Campbell, 14 Johns. N. Y. 432; Dalton v. Favour, 8 N. H. 465; McAllister v. 
Hammond, 6 Cow. N. Y. 342; Baldridge v. Allen, 2 Ired. No. C. 206; Chaflin v. Wilcox, 
18 Vt. 605; Schuer v. Veeder, 7 Blackf. Ind. 342. As, where an officer sells goods which 
are exempt from execution. Van Dresor v. King, 34 Penn. St. 201. 

Bridge v. G. J. Railway, 3 Mees. & W. Exch. 244. 
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stack of beans ;* or for carelessly and negligently kindling a fire on the defend- 
ant’s own land, whereby the property of the plaintiff on the adjacent land was 
burnt ;* or by carelessly carrying fire by which the plaintiff’s stack-yard was 
destroyed ; but not for accidental or wilful burning.” 

Case will not lie for mere non-feasance where the undertaking was gratui- 
tous only ; but if the party promising have commenced upon his undertaking, 
case will lie for any malfeasance or neglect in the performance of it." But 
where an officer is bound to perform a duty, as, a sheriff, case will lie against 
him for non-feasance.* So it lies against a city for neglect of the city council 
to collect an assessment to pay for the plaintiff’s land taken for a street.“ So 
where one rightfully passes over a road obstructed by movable bars which he 
neglects to replace, he is liable in case for injury arising from such neglect.“ 
Or where one of two adjacent owners neglects to build his share of a division 
fence as required by statute.“ | 

Case is the proper remedy for injuries caused by a fraud or deceit which are 
done without force; as, for making a fraudulent return by a sheriff to a writ of 
attachment, even when the writ is void, to recover the price of a horse which 
had been paid for in counterfeit money ;“ for selling a blind horse for a sound 

rice, though the purchaser examined the horse, if the blindness could not be 

iscovered at first view;® for not informing a purchaser of lands of an outstand- 
ing incumbrance upon it;® for falsely representing the credit and circumstances 
of another, by reason of which credit is given to such a person and a loss occurs, 
and in such case it is not necessary that there should have been an intent on 
the part of the party making such representations to defraud him to whom 
they were made ;™ and if there is a design to defraud the public generally, any 
one suffering injury from it may maintain this action ;" for falsely representing 
to a buyer a metal to be copper knowing it to be a composition, and an injury 
accrues to the purchaser.” Case lies against a justice of the peace for conceal- 
ing from a party the time when he gave judgment so as to prevent an ap- 
peal ;* and case is also the proper remedy against an officer for a breach of duty, 
whether intentional and malicious or not.” It lies against a sheriff for neglect- 
ing to arrest a defendant seu whom he has a writ when he has an opportu- 
nity, but in such case the plaintiff must allege and prove special damages;®™ and 
this action lies when the sheriff arrests a person maliciously on a writ, after he 
knows that such a person is privileged.” 

It lies for a careless and wanton act by which a consequential damage is sus- 
tained ; as, by the careless discharge of a gun, by which the owner or bailee is 
injured, if there was no intention or reasonable ground of apprehension on 


2 Aldridge v. G. W. Railway, 1 Dowl. N. 8. Bail, 247; Scott, N. R. 150. 
*® Barnard v. Poor, 21 Pick. Mass. 378; Roberson v. Kirby, 7 Jones, No. C. 477 


® Maull v. Wilson, 2 Harr. Del. 443. “| Hyde v. Moffit, 16 Vt. 271. 

& Abbott v. Kimball, 19 Vt. 551; Sheppard v. Shelton, 34 Ala. N. 8. 652. 

8 Clayburgh v. Chicago, 26 IIl. 535. “ Hinks v. Hinks, 46 Me. 428. 

& Saxton v. Bacon, 31 Vt. 240. * Humphrey v. Case, 8 Conn. 102. 


“ Lane v. Hogan, 5 Yerg. Tenn. 290. 

8 Hughes v. Robinson, 1 T. B. Monr. Ky. 215. See McLane v. Fullerton, 4 Yeates, 
Penn. 522. 

$ Morgan v. Patrick, 7 Ala. N. 8. 185; Ward v. Wiman, 17 Wend. N. Y. 193. 

% Boyd v. Browne, 6 Penn. St. 310. è Bartholomew v. Bentley, 15 Ohio, 659. 

52 Cornelius v. Molloy, 7 Penn. St. 298. See Stiles v. White, 11 Mete. Mass. 356; Old- 
ham v. Bentley, 6 B. Monr. Ky. 428. 

88 Neighbor v. Trimmer, 1 Harr. Del. 58. 

4 Keith v. Howard, 24 Pick. Mass. 292; Gates v. Neal, 28 Pick. Mass. 308; Spear v. 
Cummings, 23 Pick. Mass. 224. 

5 Williams v. Mostyn, 7 Dowl. 88; 4 Mees. & W. Exch. 145. 

 Boit v. Maguay, 7 Jur. 127, 
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the part of the defendant of causing the fright; when there is such intention, 
trespass is the proper remedy ;” so trespass is the lawful remedy for an injury 
sustained, in consequence of the defendant beating a drum in the highway, and 
the horse becoming frightened and running away.® Case, and not trespass, is 
the proper action by the owner of a vessel against one who discharges a musket 
ball at the vessel and wounds the master, by which the intended voyage is de- 
feated and the owner of the vessel is subjected to loss.” 

When the injury is committed by an agent or servant in the course of his 
employment, whether it be with force and immediate or without force and con- 
sequential, the action against the ee or the master must be trespass on 
the case when he is liable, unless it be done by his express command, and in 
that case trespass will lie against both; and when there has been no command 
of the master or principal, trespass may be brought against the agent or servant 
when the injury is committed with force.” So if a defendant cause an injury 
with his dog, trespass is the remedy; if the dog cause the injury of his own ac- 
cord in the absence of his owner, and he is known to him to be vicious, the 
remedy is case.™ 

~ This action is a concurrent remedy with assumpsit in many cases on 
breach of a parol contract, either express or implied. It is concurrent with as- 
sumpsit for the breach of a warranty,” though assumpsit is sometimes preferred, 
because a count for money had and received may be joined to recover back the 
consideration. Case lies also against bailees for neglect, and cases of this kind 
are extremely numerous; against attorneys for any gross negligence or igno- 
rance in their professional capacity. 

Case is the only remedy for an injury to reversionary personal property ;® as, 
for an injury done to the plaintiff’s cattle by the horse of the defendant, or 
where a slave has been hired out the owner may sue a third party in case for an 
injury affecting his reversionary interest.” In these cases trover and trespass 
will not lie, because, to support these.actions the plaintiff must prove that he 
was in possession,” or in case of trover, that he had the right of possession. 

3498. Injuries to real property are to real property corporeal, and to real 
property incorporeal. 

. Injuries to real property corporeal are either to the possession or to 
the reversion. 

The injury to the possession takes place when the party in possession is in- 
jured by an act which is not the immediate cause of the loss, but the loss arises 

m it, and is consequential ; as, for placing a water spout near the plaintiff’s 
land, so that the water, when it rained, ran upon it; or for causing the water, 
which did not flow that way naturally, to run upon the plaintiff’s land ;® or 
for digging so carelessly bie negligently on his own ground as to cause the 
neighbor’s house to fall.® 


5? Cole v. Fisher, 11 Mass. 187. 

6 Loubz v. Hafner, 1 Dev. No. C. 185. & Adams v. Hemmenway, 1 Mass. 145. 

© Barnes v. Hurd, 11 Mass. 57; Johnson v. Castleman, 2 Dan. Ky. 378; Campbell v. 
Phelps, 17 Mass. 246; Broughton v. Wallon, 8 Wend. N. Y. 474; Havens v. Hartford R. 
R., 28 Conn. 69. t Dilts v. Kinney, 8 Green, N. J. 130. 

4 Stuart v. Wilkins, Dougl. 21; Williamson v. Allison, 2 East, 446. See Kiddell v. 
Burnard, 9 Mees. & W. Exch. 668; Levy v. Langridge, 4 Mees. & W. Exch. 337, in error. 

® McGowan v. Chappen, 2 Murph. No. C. 61; Hilliard v. Dortch, 8 Hawks, No. O. 246. 

“ Wales v. Ford, 3 Halst. N. J. 267. 

6 Hawkins v. Phythian, 8 B. Monr. Ky. 515. 

Gordon v. Harper, 7 Term, 9. 

€ 1 Chitty, Pl. 126, 141; Shaw v. Etheridge, 7 Jones, No. ©. 225. 

8 Sheve v. Stokes, 8 B. Monr. Ky. 453. When the party-wall has been built, and the 
adjoining owner is desirous of having a deeper foundation, he has a right to undermine 
such wall, using due care and diligence to Pent any injury to his neighbors; and having 
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This action lies for obstructing the light and air, when the plaintiff has the 
right acquired by grant or prescription, by the erection of a building opposite 
to his window on the adjoining land. It may be brought by the tenant in 
possession, or by the person entitled to the immediate reversion, though the 
form of the declaration is not the same. It lies also for other nuisances to 
houses and lands; as, for not repairing a privy near the plaintiff’s house; for 
not emptying a cesspool or sewer ;” for obstructing the entrance to a house ;™ 
for making noises and annoying the plaintiff in the occupation of his house,” 
by which the plaintiff has received an injury. For these and the like nuis- 
ances, and their consequent injuries, the party in possession may maintain an 
action on his possessory interest, and the reversioner on his reversionary 
rights.” 

This action, in some cases, is a concurrent remedy with covenant when an 
injury has been committed on real estate. The reversioner or remainder-man, 
whether in fee or merely for years, may support an action on the case, in the 
nature of waste against either his tenant or a stranger, for commissive waste to 
his reversion ;™ although there may be a covenant in a lease not to do waste.” 
The reason why the reversioner must bring case instead of trespass is that he 
has not the possession, and that is required to maintain trespass. Thus case is 
the proper remedy for the reversioner against a third person for cutting trees 
on land of the tenant for life; or for a mortgagee not in possession.” 

If stone is quarried from the bed of a turnpike road and placed temporarily 
on the adjacent land, the reversioner in fee of the land on which the road is 
built must bring case, and the tenant of the adjacent land may bring trespass.” 
Case may be maintained by the owner of the fee against a tenant at will for 
acts prejudicial to the inheritance.” 

hen the action is brought by the reversioner, he must allege and prove a 
damage done to him, that is, some damage of a permanent character.” And 
for the same act the tenant and reversioner have each a separate remedy, one in 
trespass and the other in case, for the particular injury done to each.” 

3500. For the reason just mentioned, that to support trespass possession 
must be proved, that action cannot be supported against a defendant for an in- 
jury to an incorporeal right, and besides, no injury can be committed with force 
against property which is not corporeal. The proper remedy to redress injuries 
against incorporeal property is an action on the case.” Thus it lies for obstruc- 
tions made on a road after the title of the plaintiff became vested,® or for using 
a private way by one who had no right ;* or for depriving the plaintiff of the 
use of a well on defendant’s land which he had a right to use;® or for not 


done so, he is not answerable for any consequential damages which may ensue. Panton v. 
Holland, 17 Johns. N. Y. 92; Thurston v. Hancock, 12 Mase, 220; Runnels v. Bullen, 2 
N. H. 534; Bouvier, Law Dict. Party- Wall. 

œ 2 Chitty, Pl. 378; Bouvier, Law. Dict. Ancient Lights. 

* 1 Ld. Raym. 187, 1399, Strange, 634. 

n British Plate Manufacturers v. Meredith, 4 Term, 794. 

™ 2 Bingh. N. c. 134. 1'3 Comyn, Dig. Nuisance, B. 

™% Greene v. Cole, 2 Saund. 252, d, note: 

% Kinlyside v. Thornton, 2 W. Blackst. 1111. ™ Lane v. Thompson, 48 N. H. 320. 

™ Manning v. Monaghan, 23 N. Y. 589. But see Goulet v. Asseler, 22 N. Y. 225. 

™ Kelly v. Donahoe, 2 Mete. Ky. 482. ” Files v. Magoon, 41 Me. 104. 

© Tinsman v. R. R. Co., 1 Dutch. N. J. 255; Noyes v. Stillman, 24 Conn. 15. 

" George v. Fisk, 32 N. H. 82. 

® Wetmore v. Robinson, 2 Conn. 529; Wilson v. Wilson, 2 Vern. Ch. 68; Marshall v. 
White, Harp. So. C. 122. 

83 Wright v. Freeman, 5 Harr. & J. Md. 467; Osborne v. Butcher, 2 Dutch. N. J. 308. 

* Lambert v. Hoke, 14 Johns. N. Y. 383; Williams v. Esling, 4 Penn. St. 486. 

& Shafer v. Smith, 7 Harr. & J. Md. 67. ir 
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repairing a private way which defendant is bound to keep in repair. And the 
action lies although the land to which the easement is appurtenant is in the pos- 
session of the plaintiff’s tenant.® 

350L When a statute gives an express remedy by action on the case, of 
course that is the proper form of action; sometimes, however, a statute prohibits 
an injury to an individual, or enacts that he shall recover a penalty or damages 
for such injury without giving any particular form of remedy. This action may 
be supported in such cases.” 

3502. The principal rules relating to a declaration in an action in form ex 
delicto have been considered in another place. It is only requisite here to ob- 
serve that in an action on the case the declaration ought not to state the injury to 
have been committed vi et armis,® nor conclude contra pacem, these being ap- 
propriate terms for an action of trespass. The form of the declaration depends 
much on the particular circumstances on which the action is founded. These 
must be clearly stated.” 

One of two reversioners may sue alone for injury done to the reversion and 
recover a moiety of the damages, unless the non-joinder of the other is pleaded 
in abatement.” 

3503. The plea is usually the general issue of not guilty. 

3504. The evidence is in favor of the plaintiff to support his case, or for the 
defendant in order to maintain his defence. 

3505, The evidence of the plaintiff in cases of this kind must be sufficient to 
support the several averments in the declaration; but although the plaintiff 
must thus support his declaration, he is not required to prove any more of it 
than is necessary to constitute a good cause of action." For example, although 
the declaration may charge malice and negligence on the defendant in digging 
the foundation of his house below that of the plaintiff’s, whereby the plaintiff 
suffered damages, yet proof of negligence alone will be sufficient to maintain his 
action.” And in an action against an innkeeper or a carrier for the negligent 
keeping of goods in his care, whereby they were lost, proof of the loss will be 
considered as presumptive evidence of negligence on the part of such carrier or 
innkeeper, or his servants.* 

3506. In cases of criminal conversation with the plaintiff’s wife it is not ne- 
cessary to prove the direct fact of adultery, although it is charged in the decla- 
ration. Evidence of circumstances that lead to a fair inference as a necessary 
conclusion that the crime has taken place is sufficient; but the circumstances 
which are to lead to this conclusion must be such as would induce the guarded 
discretion of a just man to the conclusion; for it must not lead a rash and in- 
temperate judgment moving upon appearances that are equally capable of two 


® Okeson v. Patterson, 29 Penn. St. 22. 

® Comyn, Dig. Action upon Statute, A, F; Pleader, 28, 1 to 80. 

æ The words “ with force and armg” will be rejected as surplusage where the declaration 
shows that case is the proper action, and, in other respects, the declaration is in case, 
though the action may be denominated trespass. Marshall v. White, ea So. C. 122. 

® Bridge Co. v. Williams, 9 Dan. Ky. 403; Taylor v. Day, 16 Vt. 566; Gates v. Miles, 3 
Conn. 64. When the plaintiff denominates his action case, and the averments in the 
declaration show a trespass, the declaration is bad on demurrer, and, even after verdict, 
judgment will be arrested, or if given, a writ of error will lie. Barnes v. Hurd, 11 Mass. 
57; Waldron v. Hopper, Coxe, N. J. 889; Case v. Mark, 2 Ohio, 169; Taylor v. Rainbow, 
2 Hen. & M. Va. 423; Wickliffe v. Sanders, 6 T. B. Monr. Ky. 299; Vail v. Lewis, 4 
Johns, N. Y. 459; Warren v. Fisher, 1 Penn. 240; Hall v. Phillips, 1 Penn. 367; Horner 
v. Parker, 2 Penn. 648; Agry v. Young, 11 Mass. 229. 

© Putney v. Lapham, 10 Cush. Mass. 232. 

*' Hutchinson v. Granger, 13 Vt. 386. 

* Panton v. Holland, 17 Johns. N. Y. 92. 

* Story, Bailm, 8% 472, 529; 2 Greenleaf, Las 3 219. 
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interpretations.* Evidence of general cohabitation will render the proof of 
particular facts unnecessary.” 

To support an action against the defendant for adultery with the plaintiff’s 
wife the plaintiff must prove the existence of his marriage with the woman,” for 
general reputation is not sufficient, and also proof of acts of adultery or of such 
circumstances which lead to that conclusion. This being proved, the plaintiff 
has made out a primd facie case to entitle himself todamages. In order to aggra- 
vate the damages he may in this action give evidence showing the state of hap- 
piness in which he and his wife lived previously to the act which is the subject 
of his complaint, and the relation or situation which the defendant bore toward 
him, and all the circumstances attendant upon the intercourse which existed be- 
tween them, and, as part of the res geste, the conversations and letters of the 
wife, but these letters must have been written before any attempt at adulterous 
intercourse with the defendant; and this rule is established to prevent collusion 
between the husband and wife.” 

3507. To maintain an action for a malicious prosecution the plaintiff must 
establish four points, namely : 

That he has been prosecuted by the defendant, either criminally or in a civil 
suit. It is immaterial that the plaintiff was prosecuted by an insufficient pro- 
cess, or before a court not having jurisdiction of the matter ; because a bad in- 
dictment may serve all the purposes of malice as well as a good one; and thie 
injury to the party is the same where an irregular process issued as if it had 
been regular and before a court having jurisdiction. The fact of prosecution 
must be proved by a duly authenticated copy of the record and proceedings, 
and, in a criminal case, that the defendant was the prosecutor.” 

The plaintiff must show that the prosecution is at an end. This is generally 
proved by the record ; but in some cases it may be proved without producin 
the record. In the case of a civil suit, its termination may be shown by sok 
a rule to discontinue on payment of costs, and that the costs were taxed and 
paid.” Ina criminal prosecution, it must appear that the plaintiff was acquit- 
ted of the charge, either by a trial or by being discharged by the court with- 
out a trial.’ 

There must be a want of probable cause, for, however malicious and un- 
founded the prosecution may have been, this action will not lie when there are 
apparent grounds of suspicion that the party has committed a crime or misde- 


™ Loveden v. Loveden, 2 Hagg. Cons. 2, 3. 

% Cadogan v. Cadogan, 2 Hagg. Cons. 4, note. 

% Kibby v. Rucker, 1 A. K. Marsh, Ky. 391; Forney v. Hallacher, 8 Serg. & R. Penn. 
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% Wilson v. Webster, 7 Carr. & P. 198. 

* Where a magistrate issues a warrant of arrest upon insufficient grounds, he is liable 
to an action for false imprisonment, and the complainant is liable in case if his motives 
were malicious. Comfort v. Fulton, 39 Barb. N. Y. 56. But the complainant is not liable 
if he merely states his cause to the magistrate, who thereupon issues process not justified 
by the facts as stated. Von Latham v. Libby, 38 Barb. N. Y. 339. It should be noticed 
ee country the complainant stands in a different relation from the prosecutor in 

ngland. 

a Bristow v. Haywood, 4 Campb. 213; French v. Kirk, 1 Esp. 80; Wood v. Laycock, 3 

ete. Ky. 192. 

Pn Smith v. Shackelford, 1 Nott & M’C. So. C. 36; Goddard v. Smith, 1 Salk. 21; Steel 
v. Williams, 18 Ind. 161. The action may lie if no indictment is found by the grand jury, 
or if it is coram non judice, or be quashed. Stancliff v. Palmeter, 18 Ind. 321; Sshoongue: 
v. Myers, 28 Ill. 308. 

If the plaintiff has been convicted, but the judgment is arrested and the plaintiff dis- 
charged, the action does not lie. Nothing short of an acquittal will answer where the 
ares has progressed to a trial by a jury. Kirkpatrick v. Kirkpatrick, 39 Penn. St. 
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meanor, and that the prosecution was undertaken from public motives ;™™ or in 
a civil suit, if there is reason to infer that the party was actuated by an honest 
and reasonable conviction of the justice of his suit, although upon trial the 
defendant may in either case be acquitted. It is not necessary that the whole 
proceedings should be groundless ; if part be so, the party will be liable; as, 
where a plaintiff had a good cause of action for a small sum, and he demands 
bail for a sum four times as large, there the proceedings are malicious and with- 
out probable cause."* Though the averment of want of probable cause is neg- 
ative in its form and character, yet, in general, it must be Halas by some af- 
firmative evidence, unless the defendant by his pleadings dispenses with this 
proof. The acquittal or discharge by the magistrate alone is not sufficient to 
show want of probable cause.’ 

The plaintiff must show he has sustained damages, and he may prove what 
losses he has sustained and to what indemnity he is entitled in consequence of 
the injurious act of the defendant. 

When there are several plaintiffs they must prove a joint cause of 
action, such as a slander of both in their joint trade or employment, or an in- 
jury to their joint property, and the like, or they will be non-suited." 

As in actions founded in tort a recovery can be had against either or a part 
_ only of the defendants, because all wrongs are several, it is not necessary to 
prove them all guilty ; the plaintiff will recover against those whom he proves 
to have been guilty.’ 

3509. Many. matters may be given in evidence by the defendant under the 

lea of the general issue which will defeat the right of the plaintiff to recover. 
nder this plea the defendant may prove any facts which show that in equity 
and good conscience the plaintiff ought not to recover, and that he never had a 
cause of action; or he may show matters ex post facto which are his 
ischarge; as, a release, a former recovery, or satisfaction.” To this general 
rule of what may be given in evidence there are the following exceptions : 

The statute of limitations must be specially pleaded; this is required in jus- 
tice to the plaintiff to enable him to rebut it if he can. 

A justification in slander, by alleging the truth of the words used, must be 
specially pleaded for the same reason, for unless this is done all the plaintiff is 
required to do is to prove the uttering of the words in the presence of persons 
who understood them. 

The retaking a prisoner on fresh pursuit must also be specially pleaded.” 

3510. The plaintiff must prove that the relation of master and servant, or 
principal and agent, existed when the act complained of was committed by the 
agent or servant of the defendant; this is frequently very difficult to prove, 
particularly when sub-contractors have been employed 2" 

3511, The defendant, in an action for criminal conversation with the plain- 


101 Ulmer v. Leland, 1 Me. 135. 
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tiff’s wife, may show in bar of the action that the husband and wife were di- 
vorced à vinculo, or that the plaintiff connived at the criminal intercourse, or 
suffered her to live openly and ublicly as a prostitute," or that he had volun- 
tarily separated from his wife."? He may shee in mitigation of damages the 
previous bad character and conduct of the wife for chastity ; and these may be 
general or particular instances of unchastity. He may also prove that she 
made the first advances,'™ the husband’s unlawful connections with other wo- 
men,!"* his gross negligence with respect to the defendant, and any other acts 
which manifest a culpable indifference on the part of the husband. 

By bringing this action the husband puts the general character of the wife 
in issue, but he cannot support it unless it is attacked; she is, in this respect, 
like any other whose character is in issue. 

3512. When charged with a malicious prosecution, the defendant may dis- 
prove the charge of malice, or show the existence of probable cause for the 
prosecution. 

. The judgment for the plaintiff is that he recover a sum of money, as- 
certained by a jury, for his damages sustained by the commission of the griev- 
ances complained of, and full costs of suit; but when the judgment was en- 
tered for dollars debt instead of damages, it was held to be valid.” 

3514. The judgment for the defendant is that he recover his costs from the 
plaintiff. 


u Sanborn v. Neilson, 4 N. H. 501. u Fry v. Derstler, 2 Yeates, Penn. 278. 
13 Elsam v. Fawcett, 2 Esp. 562. ut Bromley v. Wallace, 4 Esp. 237. 
15 White v. McCall, Coxe, N. J. 93. 
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3515. The action of trover and conversion owes its origin to the statute of 
Westminster the second ; it was formerly an action of trespass on the case for 
the recovery of damages against a person who had found goods and refused to 
deliver them on demand to the owner and converted them to his own use. It 
still belongs to the genus of actions on the case, but it has acquired a new and 
separate name, being the species known as trover and conversion. 

Trover is a concurrent remedy with trespass in general when there has been 
a wrongful taking, but the converse does not hold, for trover is frequently a 
proper remedy when trespass is not; as, for example, when goods are lent or 
delivered to another to keep and he refuses to return them on demand, trespass 
cannot be maintained because there was no unlawful taking, but trover may be.' 


1 Put v. Rawsterne, T. Raym. 472; Lechmere v. Toplady, 2 Ventr. 170; Wilbraham v. 
Snow, 2 Saund. 47, k, 1. sat 
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Again, in other cases trespass may be proper when trover cannot be sustained ; 
as, where the ferryman wrongfully put the horses of a passenger out of a boat 
without farther intent concerning them, it may be a trespass, but it is not a 
conversion, for he did not interfere with the owner’s dominion over the prop- 
erty nor alter its condition. If he had made any farther disposition of them 
inconsistent with the owner's right, it would have been a conversion.? W hen- 
ever trespass de bonis asportatis lies, trover will lie.’ Trover lies also when 
there was no unlawful taking or entry, as in the case of finding, but to support 
trespass the taking or entry must have been unlawful. 

Although, as in detinue, trover is brought in relation to a chattel, yet it differs 
from that action in this, that in detinue the suit is brought to recover the chat- 
tel itself, while in trover it is instituted to recover damages for the loss sustained 
by the plaintiff in consequence of the conversion of the chattel by the defend- 
` ant. Again, in detinue at common law the defendant was allowed to wage his ` 
law, which he could not do in trover, and this circumstance alone brought this 
action into more general use. 

3516. The action of trover and conversion, or, as it is more simply called, 
the action of trover, is a remedy given by law to recover a property 
wrongfully converted by another to his own use. It is called trover from the 
French trouver, which signifies to find, but as it may be brought for any chattel 
converted by the defendant to his own use, in its form trover is a mere fiction. 
The form supposes the defendant might have come lawfully by the possession 
of the chattel, and if he did not, yet, by bringing this action, the plaintiff waives 
the trespass; no damages are recovered for the act of taking, all must be for con- 
verting. This is the tort or maleficium, and to entitle the plaintiff to recover 
two things are necessary: first, property in the plaintiff; second, a wrongful 
conversion by the defendant’ This subject will be considered with reference to 
the thing converted, the plaintiff’s right, the nature of the injury, the pleadings, 
the evidence, and the verdict and judgment 

3517. The property which is the subject of an action of trover must be a per- 
sonal chattel,” but what is to be so considered is the question. This action will 
lie for manure lying upon the ground and not incorporated with the soil ;7 
and though the ise te manure of a farm isa part of the frechold, yet the 
carrying it off to other premises is a severing, so that for a subsequent sale 
by the wrong-doer trover will lie; for after severance from the freehold, as in 
the case of trees,’ if the property severed be taken away, or if coals in a pit 
be afterward thrown out, trover may be supported.’ Trover lies for title 


? Fouldes v. Willoughby, 8 Mees. & W. Exch. 540. 
3 Prescott v. Wright, 6 Mass. 20; Pierce v. Benjamin, 14 Pick. Mass. 356; Glenn. v. Gar- 
rison, 2 Harr. Del. 1. 
t Norris v. Beckley, 2 Const. So. C. 228. 
$ Glaze v. McMillan, 16 Ala. 279; Taylor v. Howell, 4 Blackf. Ind. 217; Hall v. Amos, 
5 T. B. Monr. Ky. 89. 
è Mather v. Trinity Church, 3 Serg. & R. Penn. 512, 518; Fleming v. Bevan, 2 Penn. St. 
. 408. To maintain trover there must be either, 1, an unlawful taking of personal property 
from the owner without his consent; 2, an assumption of ownership of such property; 3, 
an illegal use or abuse of it; or, 4, proof of demand and refusal. Kennet v. Robinson, 2 J. 
J. Marsh. Ky. 84; Glaze v. McMillan, 16 Ala. 279; St. John v. O’Connell, 18 Ala. 466. 
1 Pinkham v. Gear, 3 N. H. 484. 
® Stone v. Proctor, 2 N. Chipm. Vt. 116. 
° See Sanderson v. Haverstick, 8 Penn. St. 294. 
1 Comyn, Dig. Biens, H; Bacon, Abr. ZJrover, B. Where the defendant enters upon 
the land of the plaintiff and severs crops or coal from the realty, the injury is in the first 
lace a trespass. But the property in the corn, coal, etc., still remains in the plaintiff, and 
if the defendant carries them off, the plaintiff may waive the Sd as and sue in trover. 
Nelson v. Burt, 15 Mass, 204; Forsyth v. Wells, 41 Penn. St. 291; Sampson v. Hammond, 
4 Cal. 184; Riddle v. Driver, 12 Ala. 590. 
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deeds," for a negotiable instrument, certificates of stock, a promissory note,” a 
note which has been paid and left in the hands of the holder by mistake," or 
bank notes sealed in a letter,‘ or the copy of an account.” It may be sup- 
ported for a copy of a record which is private property, and may therefore be 
converted, though in general it will not lie for a record which is public 
property ;" trover may be sustained for animals fere nature reclaimed ;" as, wild 
geese which have strayed away without regaining their natural liberty.” It is 
the proper remedy, in general, for the conversion of any sort of personal prop- 
erty which is specific in its nature and which can be described in the dcclara- 
tion; thus it will not lie for money had and received generally, because it is 
an attempt to convert an action of assumpsit into an action of tort,” yet it lies 
for coin described as such, though not ina bag or otherwise distinguishable 
from other coin, because the thing itself is not to be recovered in this action, 

but damages for the conversion.” 

3518. But certain property cannot be recovered in trover owing to its bein 
in the custody of the law, as when it has been seized by virtue of some valid 
legal process,” nor when the title to the property can be settled only by a pecu- 
liar jurisdiction; as, for example, property taken on the high seas and claimed 
as lawful prize, because in such cases the courts of admiralty have exclusive 
jurisdiction.* Nor will it lie where the property bailed has been lost by the 
bailee, or stolen from him, or destroyed by accident, or from negligence; for 
such torts case is the proper remedy. 

But an officer seizing property on a void process is liable in trover; the only 
question that can arise is as to the validity of the process. The validity of the 
ene upon which the process is founded is immaterial as affecting the 
officer. 

If a mortgagee of chattels with a right to take possession and sell upon de- 
fault of payment do so after the death of the mortgagor, he is liable in trover 
to the administrator, for upon the death the chattels, being in possession of the 
mortgagor, pass into the custody of the law.” 


A lessee who puts a building on the leased premises with the privilege of removal at the 
end of the term may maintain trover against his lessor, if he prevents him from removing 
it. Dame v. Dame, 38 N. H. 429; Adams v. Goddard, 48 Me. 212. 

1! Weiser v. Seisinger, 2 Yeates, Penn. 537; Towle v. Lovet, 6 Mass. 894. 

12 Comparet v. Burr, 5 Blackf. Ind. 419; Todd v. Crookshanks, 3 Johns. N. Y. 432; 
Kingman v. Pierce, 17 Mass. 247; Day v. Whitney, 1 Pick. Mass. 503; Jarvis v. Rogers, 
15 Mass. 389; Sewall v. The Lancaster Bank, 17 Serg. & R. Penn. 285; Wininger v. - 
ning, 7 Minn. 274. 
oe oe v. Gilson, 9 Vt. 216; See Bisherer v. Swisher, 2 Penn. 748; Stone v. Clough, 41 

. H. 290. 

1 Moody v. Keener, 16 Ala. 218. 

1% Fullam v. Cummings, 16 Vt. 697. 

16 Jones v. Winckworth, Hardr. 111. 

1 Chitty, Pl. 150. But it seems that an action of trover or replevin may be maintained 
in Massachusetts for the recovery of parish records, Sawyer v. Baldwin, 11 Pick. Mass. 
492; Stebbins v. Jennings, 10 Pick. Mass. 172. 

18 Hughes, Abr. Action upon the Case of Trover and Conversion, pl. 3. 

19 Amory v. Flyn, 10 Johns. N. Y. 102. 

» Orton v. Butler, 5 Barnew. & Ald. 652. 

2 Bacon, Abr. Zrover, D; Viner, Abr. Action of Trover, E. See Pettit v. Bouju, 1 Mo. 
64; Graves v. Dudley, 20 N. Y. 76. 

2 Jenner v. Joliffe, 9 Johns. N. Y. 381; Pettigru v. Sanders, 2 Bail. So. C. 549; but see 
Hall v. Moore, Add. Penn. 376. 

 Maissonnaire v. Keating, 2 Gall. C. C. 325; but see Miller v. The Resolution, 2 Dall. 1. 

“ Hawkins v. Hoffman, 6 Hill, N. Y.586; Packard v. Getman, 4 Wend. N. Y. 613; 
Johnson v. Stradder, 3 Mo. 359; Moses v. Norris, 4 N. H. 304. 

2 Before, 3373. Martin v. England, 5 Yerg. Tenn. 813; Thompson v. Rose, 16 Conn. 
71; McFarland v. Farmer, 42 N. H. 386. 

2 Kater v. Steinruck, 40 Penn. St. 501. 
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A public officer who sales ald takes goods under color of his office is liable 
in trover ; as, a postmaster who refuses to deliver a letter, or a collector of cus- 
toms who unlawfully detains goods.” 

3519. To entitle the plaintiff to recover in this action, at the time of the con- 
version he must have had a property in the chattel, either general or special,” 
and also actual possession or right of immediate possession.” The rights of the 
panni consist in having a general or absolute property, a special property, a 

re S a right to immediate and exclusive possession. 

3520. The person who has the absolute or general property of a personal chat- 
tel may support this action, although he has never had actual possession, be- 
cause the general property in personal chattels creates a constructive possession ; 
that is, the right to the chattel draws to it the possession.” Thus, when the 
general owner bailed the goods, as to a carrier,” or lent them to a party, the 
bailee has no special property or interest in them against the general owner; it 
follows that the latter is entitled to immediate possession, and he may therefore 
maintain trover against a stranger.” Again, a remainder-man who never had 
Ser of the chattel may bring trover for plate pledged by the party who 

ad the life interest in such plate, which by his death has become vested abso- 
lutely in the remainder-man, even though the pawnee was not aware that the 
pawner was only a tenant for life.” 

When the goods have been delivered on a void agreement or the contract has 
been rescinded, the former owner may maintain trover against the other con- 
tracting party, because no property in the goods passes to the vendee or bailee ; 
and so, when property is parted with by duress of imprisonment or duress per 
man „the transaction is void, and trover lies for the property without a de- 
mand. 

It is a general rule that a sale of stolen goods made by the thief does not pass 
any title to the vendee, but on account of public policy the owner is not allowed 
at common law to bring a civil action for the recovery of his property until 
after he has prosecuted the thief, and though his right is not destroyed, it is 
suspended ;* but if the goods be pawned to another, the pawnee acquires no 
title, and trover may be maintained against him. And if the goods have been 
sent to an auctioneer to sell, an action of trover may be maintained against him, 
although he sold them inntcently, not knowing that they were stolen.” 

3521. A person having a special property in goods or personal chattels may 
bring trover against a stranger who takes them out of his possession, as a bor- 
rower, a hirer, a factor, consignee, pawnee, or other bailee, or a sheriff, or trus- 
tee, or agister of cattle, or any other person responsible to his principal.” But 
@ mere servant cannot support this action because his possession is that of his 


n Fiedler v. Maxwell, 2 Blatchf. C. C. 552. 

38 Yoner v. Neidig, 1 Yeates, Penn. 19; Hastler v. Skull, 1 Tayl. No. C. 152. 

2 Mather v. Trinity Church, 3 Serg. & R. Penn. 312; Fleming v. Bevan, 2 Penn. St. 
8 


408. 

%2 Wilbraham v. Snow, 2 Saund, 47, a, note 1; Bacon, Abr. Trover, C; Wininger v. Ban- 
ning, 7 Minn. 274. 

3 Wilbraham v. Snow, 2 Saund. 47, b. 

32 Wilbraham v. Snow, 2 Saund. 47, b. 8 Hoare v. Parker, 2 Term, 376. 

“ Foshay v. Ferguson, 5 Hill, N. Y. 154. 

% Hutchinson v. Bank of Wheeling, 41 Penn. St. 42. In some of the states the right is 
given to an owner by statute to bring a civil action before he poene the thief. Trover 
will lie although the defendant may be acquitted of the felonious taking of the goods. 
sa v. Leng, 12 East, 409. 

% Hoffman v. Carow, 22 Wend. N. Y. 285. ; 

7 Wilbraham v. Snow, 2 Saund. 47, b; Stirling v. Vaughan, 11 East, 626; Coleson v. 
Blanton, 3 Hayw. Tenn. 152; Betts v. Mouser, Wright, Ch. Ohio, 744; Polley v. Lenox 
Iron Works, 4 All. Mass. 329. " 
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master, and he has, therefore, no special property ;* nor can a party who has a 
mere right of custody maintain this action. Thus, parish officers cannot recover 
in trover from an ex-warden the books kept by him while in office; the remedy 
is by mandamus.” 

Though, in general, a bailee or other person having only a special property 
in the chattels must have had possession before he can maintain trover, yet it 
seems that one having only the right of possession may support it. Thus, it 
has been held that the indorsee of a bill of lading indorsed to him without 
value, and for the express purpose of stopping goods in transitu, may maintain 
trover against a wharfinger who converted them. 

The rights of one who has a special property in the goods may be adverse to 
the general owner; as, if the party having a special interest deliver a chattel 
to the general owner for a particular purpose, he may, on the refusal of the 
owner to return it, the purpose being satisfied, maintain trover.“ 

3522. A man who has the bare possession alone, and loses it by the act of a 
wrong-doer, is entitled to this action against the latter, because possession is 
primd facie evidence of property; but such possession does not hold good against 
the true owner, because as soon as he appears the rights of the mere possessor 
cease. A finder of a chattel may maintain trover against a stranger who wrong- 
fully detains it from him. And for the same reason a lessee, in the enjoyment 
unde: the lease as against a wrong-doer, may maintain trover against a stranger 
without proving the title of the lessor, relying upon his own possession.“ 

It has been held that one who is wrongfully in possession of land, under a 
claim of right, may maintain trover against the rightful owner for turpentine 
gathered by the claimant off the land, and taken by the owner.“ A fraudulent 
title, though coupled with possession, will not support the action.® 

3523. Although the plaintiff may have a property in the thing which is the 
subject of the action, if he have not the right to immediate possession, he cannot 
maintain trover; for example, a reversioner cannot maintain this action ; his 
remedy is by an action on the case. Upon the same principle, the purchaser 
of a chattel, although by the sale he acquires a right to it, yet does not be- 
come entitled to the possession until he has paid the price, and until such time 
he cannot maintain trover.“ Nor can a cestui que trust maintain this action, 
while the legal right or title is in another.” ° 

3524. The plaintiff must have not only the right to immediate possession, 
but the exclusive right of possession to the chattels claimed. He must therefore 
have a right to the specific chattel for which he brings this action. If, there- 
fore, a man buy goods undivided from the bulk, as one hundred bushels of 
wheat, to be measured out of a heap of one thousand bushels, he cannot main- 
tain this action for any specific wheat, because it cannot be told which was his 


3 Bloss v. Holman, Ow. 52. 

3» Addison v. Round, 6 Nev. & M. 422. 

Waring v. Cox, 1 Campb. 369; Wilbraham v. Snow, 2 Saund. 47, d. A mortgagee of 
goods not in possession cannot maintain trover against a creditor of the mortgagor levving 
es Goulet v. Asseler, 22 N. Y. 225; but see Chadwick v. Lamb, 29 Barb. N. Y. 
518. 

4 2 Taunt. 268. 

* Amory v. Delamire, 1 Strange, 505; Wilbraham v. Snow, 2 Saund. 47, d; Clark v. 
Malory, 3 Harr. Del. 68; Cook v. Patterson, 35 Ala. N. 8. 102. 

$ Taylor v. Parry, 1 Scott, N. R. 576; 1 Mann, & G. 604. 

“ Branch v. Campbell, 7 Jones, No. C. 378. 

® Mulligan v. Bailey, 28 Ga. 507; Hartshorn v. Williams, 31 Ala. N. s. 149. 

“ Woodcock v. Farrell, 1 Mete. Ky. 487. 

*t Laspeyre v. McFarland, 2 Tayl. No. C. 187; Kier v. Peterson, 41 Penn. St. 457; How- 
ard v. Snelling, 28 Ga. 469. 

388 


TROVER. | 3525, 3526 


until it has been measured and set aside ;“ or in the case of a manufactured ar- 
ticle, if it be not specifically appropriated to the vendee, he has no such prop- | 
erty as will support trover.® 

or a similar reason a tenant in common, or joint tenant, cannot maintain 
trover against his co-tenant while he remains in possession of the goods, 
though he denies the use of them to the other, because the possession of the 
one is the ion of the other.” 

But if the thing in common be destroyed or sold by one tenant in common, 
this will amount to a severance of the joint interest, and trover lies." 

3525. The injury called a conversion consists, in the sense it is used in rela- 
tion to trover, either in the appropriation of the personal property in question 
to the party’s own use and benefit, or in its destruction, or in exercising domin- 
ion over it, in exclusion of the rights of the owner or lawful possessor, or in 
withholding the possession from him under a claim of title inconsistent with 
his own. The fact of conversion may be shown in three ways: by proof of 
the wrongful taking of the goods of another, the wrongful assumption of the 
property in them, and the right of disposing of them, and the wrongful deten- 
tion of them after demand. 

It may be laid down as a general rule that no demand is necessary where 
the taking is unlawful, or a the acts of the defendant have rendered a 
eee useless; as, where he has used up the property or parted with it by 
sale. 

3526. The wrongful taking of the goods of another, who has the right of 
immediate possession, with intent to apply them to the use of the taker, or of 
some other person than the owner, or which has the effect of destroying or al- 
tering their nature, is a conversion.” But if there is no intent to interfere with 
the owner’s dominion, or to change the condition of the property so taken, the 
trespass will not be considered a conversion ; thus the mere turning horses out 
of a ferry-boat wrongfully is not a conversion of them.” Drawing a portion 
of liquor out of a barrel, and filling it up with water, isa conversion of the 
whole, because it changes its nature.” 

One who buys goods of a person having no title, is guilty of a conversion if 
he takes them after notice of the true owner, and no demand is necessary ;7 


.© Zagury v. Furnell, 2 Campb. 240. 

# Abington v. Lapscombe, 1 Gale & D. 230. 

& White v. Osborn, 21 Wend. N. Y. 72; Hyde v. Stone, 7 Wend. N. Y. 354; Herrin v. 
Heaton, 18 Me. 198; Weld v. Oliver, 21 Pick. Mass. 559; Newlin v». Colt, 6 Hill, N. Y. 
461; 2 Saund, 47, f and g; Fennings v. Grenville, 1 Taunt. 241; Heath v. Hubbard, 4 
East, 121; Carr v. Dodge, 40 N. H. 408; Williams v. Nolen, 34 Ala. N. s. 167. 

61 White v. Brooks, 43 N. H. 402;. Boyle v. Levings, 28 Ill. 314. 

& Shipwick v. Blanchard, 6 Term, 299, arguendo ; Foulkes v. Willoughby, 8 Mees. & W. 
Exch. 540, 546, 551; Hutchinson v. Bobo, 1 Bail. So. C. 546; Reid v. Colcock, 1 Nott & 
M’C. So. C. 592; Reynolds v. Schuler, 5 Cow. N. Y. 823. 

8 Dudley v. Sawyer, 41 N. H. 326. 

& 2 Saund. 47, g; Thurston v. Blanchard, 22 Pick. Mass. 18; Durell v. Mosher, 8 Johns. 
N. Y. 445; Shipwick v. Blanchard, 6 Term, 299; Davis v. Waleb, 1 M’Cord, So. C. 213; 
Jones v. Duncan, 1 M’Cord, So. C. 428; Farrington v. Payne, 15 Johns. N. Y. 431; Wood- 
bury v. Long, 8 Pick. Mass. 548. 

& Foulkes v. Willoughby, 8 Mees. & W. Exch. 540; Plumer v. Brown, 8 Metc. Mass. 
578. According to these decisions, the ancient rule of law laid down in 1 Chitty, 
Pl. 152; Bacon, Abr.. Trover, A; 2 Wms. Saund. 47, note (0); and-the works of other 
writers, that “ whenever trespass for taking goods will lie, trover will also lie,” cannot be 


supported. 
1 Strange, 576; Dench v. Walker, 14 Mass. 500; see Young v. Mason, 8 Pick. Mass. 
551 


8’ Scriber v. Masten, 11 Cal. 303; Paige v. O'Neal, 12 Cal. 483; Thrall v. Lathrop, 30 
Vt. 807. = 
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only a bona fide purchaser without notice is protected from the effects of a con- 
version in purchasing in such case." 

3527. The taking need not be actual; it is equally a conversion when it is 
constructive; as, when a party assumes to dispose of, or exercise a dominion 
over, personal property, to the exclusion and defiance of the plaintiff’s right ; 
for example, the act of unlawfully levying upon and selling stills, without tak- 
Ing actual possession, will amount to a conversion on the part of a constable ;® 
or the act of unlawfully distraining on the coals of plaintiff, in the coal-house 
of another man, and selling them without removing them, will have the same 
effect ; and if a person find a raft of timber on a sand bar in a navigable 
river, high and dry, and take possession of it, assume to dispose of it, hire a 
person to assist him in removing a part, and sell that person his interest in the 
arene ge reserving to himself the portion removed, it is a conversion of the 
whole. 

3528. There are many cases where the taking of the property of another is 
justifiable or excugable, and then the act of taking alone will not be a conver- 
sion ; as, the throwing of goods into the sea by the master to save the ship. 

Though the tortious act may have been a conversion, yet if, with a full know- 
ledge of the circumstances, the owner of the property ratifies the act, or in any 
way becomes a party to the tort, he thereby abando all right to bring an ac- 
tion of trover.® 

The plaintiff loses his right of action if he takes a bond to pay for the chat- 
upon a final determination of property, and has only his remedy on the 

ond.“ 

3529. As in the case of wrongful taking, a wrongful assumption of the prop- 
erty and the right of disposing of the goods may be a conversion in itself, and 
render a demand unnecessary.” Thus, if a mortgagor of personal property, or 
any one claiming under him, sell the entire property as owner, in exclusion of 
the rights of the mortgagee, such a sale is a conversion, and the mortgagee may 
maintain trover;% or where a carrier by mistake delivered goods to a wrong 
person, it was held that trover might be supported, though it would have been 
otherwise had they been lost by accident.” 

The misuse of a personal thing delivered lawfully to the defendant is a con- 
version which will enable the owner immediately to maintain trover ;® as, 
where a hired slave was put to an employment to which the bailee had no right 
to put him, and he was lost, this was considered such a wrongful conversion by 
the bailee as rendered him liable to this action ;® and driving a hired horse a 
greater distance than is agreed, or in a different direction, will be considered a 


5 Gage v. Epperson, 2 Head, Tenn. 669; Wooster v. Sherwood, 25 N. Y. 278. 

® Bristol v. Burt, 7 Johns. N. Y. 254; Murray v. Burling, 10 Johns. N. Y. 172; Rey- 
noe Sa Shuler, 5 Cow. N. Y. 323; Webber v. Davis, 44 Me. 147; Gilman v. Hill, 36 Ñ. 

© Burke v. Baxter, 3 Mo. 207. 

$1 Reynolds v. Shuler, 5 Cow. N. Y. 323. 

& Gentry v. Madden, 3 Ark. 127. 

e Hawes v. Parkman, 20 Pick. Mass. 90. 

“ Briggs Iron Co. v. North Adams Iron Co., 12 Cush. Mass. 114. 

® Maguyer v. Hawthorn, 2 Harr. Del. 71; Murray v. Burling, 10 Johns. N. Y. 172; 
Liptrot v. Holmes, 1 Ga. 381; Powell v. Olds, 9 Ala. N. 8. 861; Ainsworth v. Partillo, 18 
Ala. N. 8. 460; Ripley v. Dolbier, 18 Me. 382; Jacoby v. Laussat, 6 Serg. & R. Penn. 305; 
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conversion.” These decisions seem correct upon principle, because by misusing 
such property the defendant assumes a right over it inconsistent with the gen- 
eral rights of the owner, and therefore converts the owner’s property, to that 
extent at least. 

In the case of mixture or intermingling of goods, a demand must be made 
and a refusal to deliver them, or the plaintiff must fail. The reason assigned 
for this is that, primd facie, all the s belong to the same person.” 

But unless there has been some lawful assumption of property, trover can- 
not in general be maintained for a mere non-feasance ;” and, therefore, if a 
bailee by negligence lose goods intrusted to him, the proper remedy is assump- 
sit or case.” if the bailee deliver to the wrong person, he is liable in trover.” 

Where the defendant takes the chattel by assignment from one who has no 
title, the owner may maintain trover;” but the action cannot be maintained 
unless the defendant has assumed dominion over the chattel after notice of the 
plaintiff’s title.” But where the defendant makes no claim of title, but re- 
ceives the chattel from a wrongful holder, as, for example, from a thief asa 
mere depository, it is not a conversion if he redeliver it to the thief, though he 
knows it to be stolen, the owner not having demanded it.” 

3530. Hitherto we have been considering those acts of the wrong-doers 
which amount to a conversion of the property without any demand being made 
of them, or any refusal on their part to deliver it to its owner. The unlawful 
detention of such property after a demand made by the owner or his agent of 
the wrong-doer to deliver such property will be the next subject. In its exam- 
ination it will be proper to inquire what is a wrongful detention and what is a 
demand and refusal. 

353L By a wrongful detention of goods is meant the act of a person who has 
the goods of another, whether his possession be wrongful] or otherwise, and holds 
them from the owner without lawful authority ; such a wrongful detention of 
goods amounts to a conversion. Thus, where the possession is unlawful; as, 
where the wrong-doer has taken the goods of another unlawfully and appropri- 
ated them to his own use, this is a wrongful detention; or, if the possession is 
legal, as where a party who had a particular right to the goods for a time, after 
the expiration of such time refuses to return ikem upon proper demand to the 
owner, this is a wrongful detention, which is evidence of a conversion.” But 
before the holder or possessor of the goods can be put in the wrong by making 
a demand of him to deliver them, care must be taken that his particular right 
has expired or been extinguished ; a demand of a horse from a hirer before the 
time for which he had been hired has expired will not make him guilty of a 
conversion ; and where the possessor has a lien upon the goods for a debt due 
to him, the amount must be paid or tendered to him before a demand, and re- 
fusal will create a wrongful detention.” When the possessor refuses to deliver 
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the goods, not on account of his lien, but on other grounds, he is estopped from 
setting up his lien as a defence for a wrongful detention. 

3532. In general, a demand is a request by an individual having a right to 
another to do a particular thing. Such demands may be express or implied. 
In cases where the taking of goods was lawful, in order to make their subsequent 
detention illegal it is necessary to prove some assumption of right adverse to 
the owner’s claim, before trover can be supported for their recovery. When the 
conversion is direct, as, by an illegal taking, or a wrongful assumption of pro 
erty, or a misuse of the chattel, we have seen the conversion is complete with- 
out a demand ; but to maintain trover for an indirect conversion a demand is 
in general indispensable, because the defendant being lawfully in possession of 
the goods, there is no conversion before he assumes a property in them ; a re- 
fusal to deliver them to the owner, therefore, shows on his part in fact an as- 
sumption of property in the goods and jis evidence of the prior conversion.™ 
The most usual way is to make an express demand by a person having a lawful 
right so to do upon the person who holds such goods to deliver them to the 
owner; this is absolutely necessary when the chattels have not been illegally 
taken away, or there has not been a wrongful assumption of right to the goods, 
and in all cases it is advisable. To render the defendant liable there must bea 
demand in proper form ; it must be made by one lawfully authorized; upon a 
pada who ‘has the goods in his possession; there must be a refusal; and the 

emand and refusal must take place before the right of action accrues. 

3533. When the demand is to be made, it ought to be in such form as will 
leave no reasonable doubt upon the mind of the person on whom it is made as 
to what is demanded. The demand may be oral or in writing, and if it be 
made in both ways, and one is valid and the other defective, the Road will be 
sufficient.®' In order to secure sufficient evidence of the demand, it is better to 
make it in writing; such an instrument should give a formal notice of the 
owner’s right of property and possession, and make a formal demand of delivery 
of such possession to the owner; it should particularly describe the articles 
claimed, for if there is a mistake in this respect, the plaintiff may be defeated in 
his action; as, where the plaintiff demanded “fixtures” alone, and the goods 
sued for were fixtures and also other goods, the demand was held insufficient 
except as to the fixtures.“ The demand must also be an absolute demand, for 
one which is qualified is insufficient; thus, where the owner of a gun delivered 
it to Peter for a particular purpose and Peter wrongfully delivered it to Paul, 
from whom it got into the defendant’s possession, Peter gave notice that the 
gun was his and added, “I hereby demand the same of you, and require you 
to deliver it up in the same plight it was when it was delivered to you.” De- 
fendant said, in answer, that the gun had burst, and that he would rather pay 
ten times the value than repair it; it was held that such demand and refusal 
did not amount to a conversion.™ 

So a demand in these words, “ I shall have to take them away from you, if 
I cannot get my money any other way,” is not sufficient. 

3534. The demand may be made by the owner himself, or by his agent duly 
authorized. As the possessor is entitled to perfect security against another de- 
mand, he has a right to have sufficient evidence of the agent’s authority when 
the demand is made by him; and if, on the demand being made by one who 
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claims to act as agent, the party refuses, bona fide, to deliver the property, on 
the ground that he is not satisfied as to the agent’s authority, the demand will 
be insufficient. For this reason, as well as use a written demand can be 
better proved, it is better to make the demand in writing, and authorize the 
party in possession to deliver the goods to the agent. 

As no one has a right to make a demand except the owner or one authorized 
by him, it follows that the demand must be made by or on behalf of the owner 
entitled to the goods at the time of the demand made; if, therefore, the bailor 
sell the goods during the time of bailment, the purchaser, and not the bailor, 
is the party, after the sale, to demand the goods of the bailee, and, on refusal, 
to bring trover. 

When two persons are jointly entitled to the possession of the chattel, a de- 
mand of one is not sufficient without the authority of the other ; as, if two per- 
sons, jointly interested in the chattel, deposit it with the defendant, one cannot 
demand the possession of it alone; but unless the bailee receive it on the 
joint account, a demand by the party depositing it is sufficient, notwithstanding 
any agreement between such person ad another, unknown to the bailee, that 
the latter should hold it on joint account; and the reason appears to be that 
the bailee was not answerable to such unknown person, under such circum- 
stances.” 

3535. The demand ought to be made, if possible, of the person who holds 
the goods in his own right personally ; but when that cannot be done, then a 
notice of the ownership of the goods, and a demand to deliver them, should be 
delivered at the party’s house in writing ;” but it may be doubted whether this 
would be sufficient, unless followed by an absolute and general refusal to de- 
liver T the goods; particularly where there is no obligation on the party to 
incur the trouble or expense of removing, or carrying, or sending the goods 
from his house to that of the claimant, as where he had found them.® 

It is immaterial whether the person of whom the goods are demanded has 
them in his actual possession or not if they are under his control; as, if they 
are in the hands of his servants, and he has a controlling power over them, the 
demand will be sufficient; if, on the other hand, the demand is made of a ser- 
vant, who refuses to deliver them, in consequence of the commands of his mas- 
ter, the conversion will be that of the latter; as, where the agent of the state 
pre refused, by the direction and command of one of the inspectors, to de- 

iver the goods to the plaintiff, the conversion was held to be that of the inspec- 
tor, and trover might be maintained against him.” 

3536. To be evidence of a conversion, the refusal must be absolute and un- 
qualified ; when the refusal to deliver property is absolute, unconditional, and 
unqualified, it is equivalent to a conversion ;” but the qualifications and con- 
ditions must be reasonable, and founded in fact, or, at ae appear so at the 
time; for example, when a party bona fide claims a lien, or refuses to deliver 
them, not being satisfied, for just reasons, that the claimant is the owner, or has 
authority to receive them,” or the bailor asks time for a just cause,” or the re- 
fusal may be considered only as the result of a reasonable hesitation, in a doubt- 


% Mills v. Ball, 2 Bos. & P. 464, note a; see West v. Tupper, 1 Bail. So. C. 193; Watt v. 
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ful matter ;* in these cases it will, in general, be left to the jury to decide 
whether the qualifications or conditions of the refusal were reasonable.* But 
a qualified refusal to deliver goods, on the ground that the defendant had re- 
ceived a notice of a demand from a third party, is evidence of a conversion ; 
for the setting up the jus tertii, or keeping the goods to maintain the title of a 
third party, is to deprive the owner of his goods and denying his title, and, 
therefore, it is a conversion.” 

3537. The refusal is generally express, but it may be implied. When it is 
the duty of the defendant to return the chattel to the rightful owner, as, where 
he borrowed a horse from the plaintiff, and agreed to return him, a request in 
writing, left at his house in the presence of one of his family, to return the 
horse, will be considered as a sufficient demand, and his neglect to return him 
within a reasonable time thereafter will be evidence of a refusal and of a con- 
version.” 

The refusal should be made by a principal or by his authority ; a refusal by 
an agent is not evidence of a conversion by the principal, unless the agent had 
a special authority to refuse,” or unless, from circumstances, it can be presumed 
such authority had been given, or the matter was within the scope of the 
agent’s authority.” 

3538, A refusal may be justified or excused, and then it will not be a con- 
version ; as, where the property has been attached by the creditor of the owner 
before the demand, a refusal to deliver it would be justified ;” but such an 
attachment after a refusal, and a subsequent sale to pay the debt of the plaintiff, 
would be no justification, although it might be a mitigation of the damages, 
because, at the time of the refusal, the conversion was complete.” The refusal 
may be excused where the party had it not in his power to deliver the property ; 
as, where a party said he would not deliver up the deed, because it was in the 
hands of his attorney, who had a lien upon it.’ 

3539. As to its effects, the refusal is presumptive evidence of a conversion, 
which may be rebutted.¥ It may be shown that the goods were not in the 

wer of the party,' or that they were delivered to the plaintiff or his agent 

efore the denad and refusal ; or that the defendant has a lien unsatisfied ; or 
that the person who demanded did not show any authority from the plaintiff 
when required ; or, as in the case of a common carrier, that the goods were lost, 
and therefore there was no conversion ;™ or that the goods had been attached 
bY pei process; as, the property of the plaintiff im the hands of the de- 
endant. 

When one ground for the refusal is given, the defendant can take advantage 
of no other; as, where the defendant has a lien, which would be a sufficient 
ground, he refuses upon other grounds, he waives the lien, and on the failure of 
the other ground he cannot resort to it;! or where a mortgagee of a chattel 
takes possession, claiming to do so under a sale from the mortgagor, he is liable 
in trover if he fails to prove the sale. 
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3540. In considering the declaration it will be proper to inquire what are the 
requisites of a declaration in trover, and what defects in it are cured by a verdict 
in favor of the plaintiff. 

S541 The requisites of a declaration are, the statement of the cause of action; 
the proper averments; and the claim for damages. | 

3542. The declaration should state that the plaintiff was lawfully possessed 
of certain goods and chattels, which he should describe as particularly as pos- 
sible, avoiding repetition and unnecessary description of details, as of his own 
property, of a certain value which should be mentioned, and that being so pos- 
sessed, he, on a certain day, which should be specified, casually lost the said 
goods and chattels out of his possession, and that afterward, on the day and 
year aforesaid, at the county aforesaid, they came to the possession of the 
defendant by finding. 

The certainty in the description of the thing lost must be such as to identify 
it, but certainty to a common intent is all that is required.” Where the pro 
erty was described as “a black mare of the value of one hundred dollars ;”'™ 
or that “the plaintiff being owner, and in possession of a pair of oxen of the 
value of one hundred dollars, lost the same, and that the same were found b 
the defendant ;”'® or “old iron ;”’! or “ fifty pieces or ends of deal boards ;”™! 
in all these cases the description was held to be sufficiently certain. But where 
the description is so general that the articles cannot be identified, it is bad for 
uncertainty ; the following are examples: where the goods were described as 
“one hundred articles of furniture, and one hundred articles of wearing ap- 
parel,” without further description ;!" or “ two sheaves of corn,” without stating 
the kind ;™ or of “some fish,” without stating the quality or number of fish. 
In these cases the description was deemed too loose and uncertain to identify 
the property, though in some of them the defects might be cured by verdict. 

In the description of promissory notes, bills of exchange, bonds, and the 
like, they should be so stated that they may be readily identified ; but the plain- 
tiff is not required to state their dates or time of payment, because he has them 
not in his possession ;"° nor is he required to recite any part of the instru- 
ment.! 

The price or value of the thing lost ought to be stated in the declaration ; 
yet, if it should be omitted, it will not be fatal.” The defect can be reached 
only by special demurrer." 

A time should also be mentioned, but provided it is before action brought, it 
is immaterial.'” 
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It is not necessary in trover to lay the venue at the place where the conver- 
sion was, but some place should be alleged.” 

The finding should be stated, but the omission of these words is not material 
after verdict; and the finding is not traversable;™ and to state that the goods 
came to the possession of the defendant “by finding or otherwise” will not 
vitiate the declaration.™ : 

3543. The averment should be that the defendant well knowing that the said 
goods and chattels were the property of the plaintiff, and of right to belon 
and appertain to him, but contriving, and fraudulently intending, craftily an 
subtlely, to deceive and defraud the plaintiff in this behalf, has not yet deliv- 
ered the said goods and chattels to the said plaintiff, although often requested 
so to do, but has hitherto refused and still refuses so to do; and afterward, at a 
certain time mentioned, in the said county, converted and disposed of the said 
goods and chattels to his the defendant’s own use. Thus, in an action styled 
an action of trespass, where the declaration charged “that the defendant took 
in his possession certain goods and chattels, the property of the plaintiff, that 
he refused, and still refuses, to deliver them to the plaintiff, though requested, 
and has converted them to his own use,” is a sufficient averment, and sets out 
a case of trover.™ It must be averred that the plaintiff is entitled to pos- 
session. , 

_ 8544, The declaration should lay the damages in such sufficient sum as to 
cover the value of the article, and such other injury as the plaintiff may have 
sustained. 

Damages must be alleged or the judgment cannot be supported ;™ alleging 
“to the great damage ” is enough without stating the amount.” 

In general, all merely formal defects in a declaration are cured by 
verdict, when in favor of the plaintiff; these must be taken advantage of by 
special demurrer. It is for this reason that, although possession and the right 
of property should be in the plaintiff, it has been held that this defect was 
cured by the verdict for the plaintiff;'* and where a declaration, good in other 
respects, misstated the name of the defendant for that of the plaintiff, it was 
held that the mistake could be taken advantage of only by special demurrer ; 
and if there was a judgment by default, a special demurrer would not be al- 
lowed, except on the condition of pleading issuably.’” 

3046. It is usual in trover to plead the general issue of not guilty, under 
which many matters in discharge may be given in evidence. But it is neces- 
sary to plead the statute of limitations and a release. The defendant may, 
however, plead specially any thing which admits the property in the plaintiff, 
and the conversion, but justifies the latter.“ He may also plead a former re- 
covery of damages given in an action of trespass for the same trespass or con- 
version,'! 

In general, a plea amounting to the general issue in trover is bad ; as, a plea 
that the goods were sold pursuant to the order of the plaintiff; '® or a plea al- 
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legi ng property in the plaintiff, and that the goods were taken as a distress for 
rent. 

3547. Two principal points must be proved by the plaintiff in order to sus- 
tain this action: property in himself and a right of possession at the time of the 
conversion, and a conversion by the defendant of the thing sued for before ac- 
tion brought. 

3548. The plaintiff is required to! show either a general and absolute or a 
special property in himself; the latter, when the party is entitled to possession, 
is sufficient to recover even against the owner himself. 

When the plaintiff claims title under a sale made to him, he must show that 
the sale was completed before the conversion and that he was entitled to posses- 
sion; for if his right was liable to be defeated by stoppage in transitu, and the 
right of the seller was exercised, the buyer cannot recover the property sold in 
an action of trover. 

When an article is to be manufactured, as, for example, a ship, upon a special 
contract, and the price is to be paid in certain portions or instalments as the 
work progresses, the payment of the instalments as they fall due vests the prop- 
erty of the ship in the ee ;'* but if the contract is general, without any ex- 
press stipulations for advances, payments on account will not thus vest the prop- 
erty in the party who makes them.’™ 

he possession, acquired bona fide and for a valuable consideration, of a bank 
note, bill of exchange, or promissory note when indorsed in blank or payable 
to the holder, or a government bond, payable to the holder, or other negotiable 
security so payable or indorsed, is sufficient evidence of title without showing 
any title in the person from whom he received it.” 

The property sued for must of course be identified, for without this the plain- 
tiff cannot show his title to it. Where the plaintiff declared for a bond, it was 
held he might call the obligor to prove its contents.= œ 

3549. After having proved his property in the chattel which is the subject 
of the action, the plaintiff must show his right to present possession and that he 
had such a right at the time of the conversion. If the plaintiff has only a spe- 
cial property, he must in general give evidence of actual possession,” for pos- 
session in trover is primd facie evidence of ownership ;'® and when the defend- 
ant has color of title, the plaintiff must not only show possession in himself, but 
a title to the property." When the plaintiff has a general property in the 
goods, the law annexes the possession.” | 

3550. The plaintiff must also show that there has been a conversion of the 
goods by which he sustained an injury, for he cannot recover any damages if 
the chattel was of no value.’* What will amount to a conversion has already 
been sufficiently considered. 
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355L Under the general issue of not guilty the defendant may, in general, 
show by any competent evidence that the title of the goods was in himself either 
absolutely as general owner, or joint owner with the plaintiff, or specially as 
bailee; or that he had a right to retain on account of his lien;'“ or that he took 
the goods for a just cause, as, for rent in arrear;'“ or he may disprove the plain- 
tiff’s title by showing title in a stranger;'* but he cannot set up the interest. of 
such third person without showing a title of some kind in himself.” He may 
prove facts showing a license, or a subsequent ratification, or any other facts 
which support his special plea. 

3552. The verdict is rendered for the damages which the plaintiff has sus- 
tained in consequence of the conversion of his goods by the defendant. Asa 
general rule, damages are allowed for the value of the property at the time of 
the conversion, with interest.“ But a difficulty arises in ascertaining what 
is the property which has been converted, whether it is what was actually taken 
from the plaintiff or that article improved by the work and industry of the de- 
fendant. It is a general rule that a wrong-doer can never benefit by his own 
wrong; and as it would be extremely difficult to ascertain the value of the 
original property without his labor, the whole shall be considered as the prop- 
erty of the plaintiff, and he will be entitled to damages accordingly ; as, where 
the defendant took logs of the plaintiff and converted them into boards, the 
plaintiff may recover the value of the boards, and the verdict should be for 
that amount. Where other losses besides the value of the property have been 
sustained, the plaintiff is entitled to recover damages for such injury, and the 
verdict should, therefore, include an amount sufficient to indemnify him; as, 
where the defendant converted a slave, the verdict should be for the value of 
the slave and for his labor. The defendant cannot, however, recover dam- 
ages for a greater injury than he has sustained ; thus, where the plaintiff had a 
life estate in a slave, he can recover only the value of the life interest.’ 

The plaintiff cannot recover for the loss of anticipated profits which he might 
have made but for the conversion by the defendant.’ 

When the subject is a written security, the verdict should be for the amount 
of the principal and the interest due upon it. If trover is brought for 
promissory notes signed by third parties, the jury are entitled to consider the 
circumstances affecting the solvency of the maker, and to estimate the market- 


4 Buller, Nisi P. 45; Skinner v. Upshaw, 2 Ld. Raym. 752. 

16 Wallace v. King, 1 H. Blackst. 13; Kline v. Husted, 3 Caines, N. Y. 275. 

1 Schermerhorn v. Van Volkenburgh, 11 Johns. N. Y. 529; Rotan v. Fletcher, 15 
Johns, N. Y. 207. 

7 Duncan v. Spear, 11 Wend. N. Y. 54. 

uns Matthews v. Menedger, 2 McLean, C. C. 145; Ewart v. Kerr, 2 McMull. So. C. 141; 
Buford v. Fannen, 1 Bay So. C. 273; McConnell v. Linton, 4 Watts, Penn. 357; Harger 
v. McMains, 4 Watts, Penn. 418; Robinson v. Barrows, 48 Me. 186; Stirling v. Garritee, 
18 Md. 468; State v. Smith, 31 Mo. 566. 

19 Greenfield Bank v. Leavitt, 17 Pick. Mass. 8; Baker v. Wheeler, 8 Wend. N. Y. 505; 
see Kid v. Mitchell, 1 Nott & M'C. So. C. 334. Where C at New Orleans converted flour 
sent to him to be forwarded to B at Boston, the value of the flour at Boston was the 
measure of damages. Farwell v. Price, 80 Mo. 587. 

1 Banks v. Hatton, 1 Nott & McC. So. C. 221; see Jamson v. Hendricks, 2 Blackf. Ind. 
94. So where the conversion consists in mining coal on the plaintiff’s land, the injury to 
the land is a part of the damages. Forsyth v. Wells, 41 Penn. St. 291. 

16! Strong v. Strong, 6 Ala. N. s. 345; Parish v. Wheeler, 22 N. Y. 494. If the plaintiff 
has recovered his property he can recover the expense of recovery. Ford v. Williams, 24 
N. Y. 359; Perkins v. Freeman, 26 Ill. 477. 
es es v, Cashman, 20 Cal. 56; Callaway Co. v. Clark, 82 Mo. 805: Butler v. Collins, 

al. 457. ` 

183 Roming v. nomne 2 Rawle, Penn. 241; Mercer v. Jones, 8 Campb. 477. So held in 
the case of a policy of life insurance. Watson v. McLean, 1 Ell, B. & E. 75. 
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able value of the notes, but notes signed by the defendant, or which he is liable 
to pay, must be estimated at their full value.™ 

he defendant may prove, in mitigation of damages, that the plaintiff has 
himself recovered the property, or it has been restored to him and accepted ; 
the verdict should be for the actual injury occasioned by the conversion, includ- 
ing the expenses of recovery.” But if the taking was wrongful, and an action 
of trover for the recovery of the property be commenced, the defendant cannot, 
in mitigation of damages, tender the property so taken to the plaintiff, and 
compel him to take it;'* nor will such a tender avail the defendant where the 
property has been essentially injured after an action brought.” 

3553. The judgment in wrover, when the verdict is for the plaintiff, is that he 
recover his damages and costs; its effect is to change the title of the property, 
so as to make it liable for the payment of the defendant’s debts after satisfaction 
has been made,” and the defendant’s title refers back to the time of the con- 
version.” The property is not changed by the default of the defendant, but 
by the recovery of the judgment against him, and the subsequent satisfaction.’ 
i 3554. When the verdict is for the defendant, the judgment is that he recover 

is costs, 


1% Robbins v. Packard, 81 Vt. 570; Craig v. McHenry, 35 Penn. St. 120. 

1 Greenfield Bank v. Leavitt, 17 Pick. Mass. 3; Yale v. Saunders, 16 Vt. 243; Hepburn 
v. Sewell, 5 Harr. & J. Md. 212; Pierce v. Benjamin, 14 Pick. Mass. 356, 361; Rutland R. 
R. v. Bank of Middlebury, 32 Vt. 639; Hibbard v. Stewart, 1 Hilt. N. Ý. 207. 

16 Green v. Sperry, 16 Vt. 390. 

wt Hart v. Skinner, 16 Vt. 138. 

188 Rogers v. Moore, 1 Rice, So. C. 60; Chartram v. Smith, 1 Rice, So. C. 229; Robert- 
son v. Montgomery, 1 Rice, So. C. 87; Osterhout v. Roberts, 8 Cow. N. Y. 43; Morris v. 
Berkley, 2 Const. Do. C. 228; Hepburn v. Sewell, 5 Harr. & J. Md. 211. 

1 Hepburn v. Sewell, 5 Harr. & J. Md. 211; Stirling v. Garritee, 18 Md. 468. 

10 Carlisle v. Burley, 3 Me. 250. aus 
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3555. Replevin is the name of an action brought for the recovery in specie 
of a personal chattel which has been unlawfully taken and detained from the 
owner’s possession, together with damages for the detention." 

The invention of this action is ascribed to Glanvil, chief justice under Henry 
II.? In its origin it was confined to the single instance of taking a distress, 
and this circumstance probably gave to this action its character of locality, 
though its remedial operation has since been extended, and it has now become 


1 Hammond, Nisi P. 372; Replevin, or replevy, in Latin replegiare, signifies to take 
back the pledge. This was so called, because, at common law, a person distrained upon 
applied to the sheriff or his officers, and by their means had the distress returned into his 
own possession, upon giving security to try the right of taking it in a suit at law, and if 
that should be determined against him, to return the chattel and goods into the hands of 
the distrainor. 3 Blackstone, Comm. 13; Coke, Litt. 145, b. 

3? Mirrour, c. 2, 8.6; Glanville, lib. 4, c. 5, Beames’ Translation, p. 87. 
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the appropriate form of suit for every dispossession or personalty, whether the 
seizure was made in the name of a distress, or otherwise. 

There were, at common law, two actions for the recovery of specific personal 
property, detinue and replevin. The former was limited to cases where the 
taking was lawful, but the detention unlawful, or to cases where the plaintiff 
waived the unlawful taking by bringing the action. The latter applied only 
to cases where the original taking was tortious as well as the detention. In 
modern practice this action is regulated almost entirely by statutes, and is of 
different extent in the different states. In a few it is limited to a few specified 
cases of unlawful taking ;* in most of the states it applies to all cases of unlaw- 
ful taking ;‘ and in many, no distinction is made between detinue and replevin, 
but the same form of action, designated either as replevin or as an action to re- 
cover personal property, is used for the purpose of eel any specific per- 
sonal propert eld under a claim of adverse title, whether the taking be law- 
ful or unlawful.’ 

8556. At common law the first proceeding was the issuing of the writ, but 
in some states it is requisite that this should be preceded by other steps. Un- 
der the codes which follow the New York practice, an affidavit must be made 
that the plaintiff is the owner of the property sought to be replevied, or the 
action is commenced by filing a declaration, petition, or complaint under oath.’ 
This proceeding is, however, an innovation. 

Either before the issuing of the writ or before it is served the plaintiff in 
replevin is required to give a bond. 

The value of the property is fixed by agreement or by appraisal under the 
statutes, and the bond is conditioned to return the property or its value if the 
plaintiff does not prevail in the suit. The bond stands in the place of the 
property, and it is incumbent on the sheriff to see that the security is good be- 
fore he delivers the property to the plaintiff, for he is responsible at common 
law for the sufficiency of the sureties.’ If no bond is given, the suit will be 
dismissed. 

3557. The writ commands the sheriff that, justly and without delay, he cause 
to be replevied the cattle or goods claimed, which should be particularly speci- 
fied and described, for a want of such specification or description will render 
the writ voidable, and it may be quashed ;° and when it does not include all 
the property, the defect cannot be cured by enlarging the description in the 
declaration.’ It should be made returnable at the next term of the court, and 
not permit a term to intervene before the return day.” But the time and 
manner of issuing this writ are regulated by the provisions of the statutes of 
the several states, which must of course be observed.” 


3 In Connecticut, Virginia, Georgia, and Alabama it lies only in cases of attachment or 
distress. Watson v. Watson, 9 Conn. 140; in Mississippi only for distress, Wheelock v. 
Cozzens, 7 Miss. 279. 

* Harwood v. Smethurst, 5 Dutch. N. J. 195; Dame v. Dame, 43 N. H. 37. It is limited 
to unlawful taking in New Jersey, Illinois, and South Carolina. 

è This is the case in Arkansas, California, Delaware, Indiana, Iowa, Kansas, ee 
Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nevada, New York, 
Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, Vermont, and Wisconsin. 

6 See Newell v. Newell, 34 Miss. 385; Stephens v. Scott, 13 Ind. 515; Hoover v. Rhoads, 
6 Iowa, 505; Whister v. Roberts, 19 Ill. 274. 

1 Pearce v. Humphreys, 14 Serg. & R. Penn. 23; Oxley v. Commonwealth, 1 Dall. 349. 

8 Snedecker v. Quick, 6 Halst. N. J. 179; Magee v. Siggerson, 4 Blackf. Ind. 70. 

® Sanderson v. Marks, 1 Harr. & G. Md. 252; but see Finehout v. Crane, 4 Hill, N. Y. 


587. 
10 Gayward v. Doolittle, 6 Cow. N. Y. 602. 
In some of the states, before issuing the writ, the plaintiff must make affidavit of the 
truth of the: a which authorize its issue. 2 Rev. Stat. of New York, 523, 37; Millikin 
Vou. IL—3 A 401 
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3558. By virtue of the writ the sheriff proceeds to take possession of the 
property described therein, and delivers it to the plaintiff. In Pennsylvania 
and Delaware, if the defendant claims property in the goods described in the writ, 
he has a right to retain them by giving a property bond, the condition of which 
is that he will return the goods if upon trial, they shall be adjudged to belong 
to the plaintiff." In such case the sheriff makes a return according to the facts, 
and when he replevies the goods and delivers them to the plaintiff, as well as 
when the defendant claims property, he returns that he has summoned him to 
appear in court. 

In New York and Arkansas, also, similar provisions exist for the redelivery 
of the property to the defendant, but in the other states it is at once delivered 


to the plaintiff. 

3559, If the officer cannot find the goods, he returns elongata or eloigned, 
that the goods have been removed out of his jurisdiction. 

Upon this return, at common law, the plaintiff may sue out a capias in with- 
ernam, by which the sheriff is commanded to take the defendant’s own goods 
which may be found in his bailiwick, and keep them safely and deliver them to 
the plaintiff, until such time as the defendant chooses to submit himself, and 
allow the distress and the whole of it to be replevied ; and he is thereby further 
commanded that he do return to the court in what manner he shall have ex- 
ecuted the writ. This and various other proceedings in English practice are 
but little known or used in the United States, the action of replevin being 
regulated by statutes. 

3560. Replevin lies in general for any specific personal property capable of 
separation and identification, and which possesses indicia or earmarks by which 
it may be distinguished from all other property of the same description. 
Though replevin ee not lie for money as such, yet it may be maintained for 
money in a bag, and taken from the plaintiff in that state. It does not lie for 
an undivided share of property. It lies for promissory notes.” 

Chattels, real, cannot be recovered in replevin, and such at common law were 
title deeds. But it seems that now title deeds can properly be recovered in this 
action.” l 

Articles properly belonging to the realty, but tortiously severed therefrom, may 
be recovered ; as, wood and timber cut down in waste of the premises. But 
replevin does not lie where, as part of the same act, one disseises the owner of 
land, and cuts and removes the crops." 

356L As the principal object of this action is to obtain the possession of the 
chattel, the plaintiff must have the right of possession in order to maintain it. 
The right of possession may arise from a general or special property in the 
chattel. The general owner may maintain this action, though he never had 
possession, because the ownership draws to it the right of possession in the ab- 
sence of other claims. 

There are some cases where the general owner has not the right of possession 


v. Selve, 6 Hill, N. Y. 623. In Illinois the plaintiff, or some one for him, must make 
affidavit that “the plaintiff in such action is the owner of the property,” etc. Frink v. 
Flanagan, 6 Ill. 35. 

2 Fisher v. Whoolery, 25 Penn. St. 197. 

3 Wilson v». Duchet, 2 Mod. 61. 

4 Low v. Martin, 11 Ill. 286. 

18 Graff v. Shannon, 7 Iowa, 508. 

16 Wilson v. Rybolt, 17 Ind. 391. 
ee er erene Society v. Fleming, 11 Iowa, 533; Laflin v. Griffiths, 85 Barb. N. 

18 Waterman v. Matteson, 4 R. I. 539. 

19 De Mott v. Hagerman, 8 Cow. N. Y. 220. 
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against the holder, and in this case the writ does not lie; as, where the goods 
are in the possession of a factor who has a lien for advances.” 

In general, any one having the right of possession may replevy the chattel,” 
and the judgment depends upon the facts existing and the rights vested at the 
commencement of the action.” A mortgagee not in possession, but with a right 
to oo at any time at his discretion, may maintain the suit.” 

ere possession on the part of the plaintiff, coupled with a right against 
every one except third parties, with whom the defendant has no privity, is suf- 
ficient to support the action.” i 

3562. If the property is held jointly by several parties, they must all join in 
the action, and one of several tenants in common or joint owners cannot recover 
possession of the chattel in replevin. This has been held where the chattel is 
taken on attachment or execution against one part owner. The other part 
owner may have a remedy in trespass or case, but he cannot in such event re- 
cover in replevin.” And a fortiori one tenant in common cannot maintain 
replevin against his co-tenant, because they are equally entitled to the posses- 
sion. 

3563. Originally, this action was confined to cases of unlawful distress, but 
is now generally extended to all cases of unlawful taking. It is the appropriate 
remedy for the owner of chattels which have been taken on attachment or ex- 
ecution as being the property of another.” But the action does not lie in favor 
of the defendant against whom the attachment or execution runs.” In some 
states, the action to recover personal property, which takes the place of replevin, 
lies against the sheriff to recover property which is by statute exempt from ex- 
ecution.” Property in possession of a sheriff, by virtue of a writ of replevin, 
cannot be taken, from him by another writ of replevin.” 

In those states where this remedy is used to recover property unlawfully de- 
tained, if the original taking by the defendant was lawful, the detainer does 
not become unlawful until demand and refusal, or other acts sufficient to con- 
stitute a conversion.” 

3564, The pleadings in replevin differ from the pleadings in every other 
action; they consist of the declaration, the pleas, the replications, and sub- 
sequent pleadings.” 


% Wood v. Orser, 25 N. Y. 348; see Bassett v. Armstrong, 6 Mich. 897. 

a Moorman v. Quick, 20 Ind. 67; District No. 5 v. Lord, 44 Me. 374. 

n Currier v. Ford, 26 Ill. 488; Alden v. Carver, 18 Iowa, 253; Loomis v. Youle, 1 Minn. 
175; Belden v. Laing, 8 Mich. 500. 

B Frisbee v. Langworthy, 11 Wisc. 375. 

* Johnson v. Carnley, 10 N. Y. 570. 
ae Kimball v. Thompson, 4 Cush. Mass, 441; Reinheimer v. Hemingway, 35 Penn. St. 

æ Barnes v. Bartlett, 15 Pick. Mass. 71; Prentice v. Ladd, 12 Conn. 331; Azel v. Betz, 2 
E. D. Smith, 'N. Y. 188; Noble v. Epperly, 6 Ind. 414. 

7 Lewis v. Buck, 7 Minn. 104; Gimble v. Ackley, 12 Iowa, 27; Bassett v. Armstrong, 6 
Mich. 397; Rodman v. Kelly, 13 Ind. 377. 

% Perry v. Richardson, 9 Gray, Mass. 216; Musgrave v. Hall, 40 Me. 498; Melcher v. 
Lamprey, 20 N. H. 403; Deshler v. Dodge, 16 How. 622. 

bed Wilson v. Stripe, 4 Greene, Iowa, 551; Elliot v. Whitmore, 5 Mich. 532. 

» Sanborn v. Leavitt, 43 N. H. 473; Dearmon v. Blackburn, 1 Sneed, Tenn. 390. 

a Conner v. Comstock, 17 Ind. 90; Stanchfield v. Palmer, 4 Greene, Iowa, 23; Stratton 
v. Allen, 7 Minn. 502; Newman v. J enne, 47 Me. 520; Newell v. Newell. 84 Miss. 585. 

* In the action of replevin, the names of the pleadings differ from the names in other 
actions. When the defendant pleads some matter confessing the taking, but showing a 
lawful title or excuse, such pleading is not (as it would be in other actions) called a plea 
in bar, but an avowry or a cognizance. The answer to the avowry or cognizance is called 
a plea in bar; then follows the replication, rejoinder, etc., the ordinary name of each 
pleading being thus postponed by one step. ze 
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3565. The venue in replevin, at common law, is local; the declaration must, 
therefore, disclose the place where the chattel was taken, and the jury should 
come from the county in which the cause of action is alleged to have arisen ; it 
ought to state a Se certain, within the village or town;* but in Pennsylva- 
nia, it has been held sufficient to allege the taking to be within the county ;* 
the omission in this respect is cured by verdict.* : 

In many of the states the action is now transitory, and in these it is gener- 
ally sufficient, and, in fact, proper to allege the taking in the county, and it is 
often not requisite to allege any place of taking.” 

3566. The declaration is of two descriptions ; the plaintiff either declares 
that the chattels taken are “ yet detained,” which is termed “counting in the 
detinet ;” or he affirms that they “ were detained until replevied by the sheriff,” 
which is expressed shortly thus, “detained until,” etc., which is called declar- 
ing in the detinuit.” 

hen the chattels taken are in their nature distinguishable from all others 
of a similar kind, the same particularity in describing them which is sufficient 
in an action of trover will also be sufficient in replevin. But if they do not 
possess the property of being distinguishable from all others of the same kind 
or sort, it must be shown in the declaration what indicia or earmarks are pecu- 
liar to them. 

It is to be remarked that when the replevin is in the detinuit, the plaintiff 
should not count for more nor less than the identical chattels replevied ; for 
when he declares for a greater number, the defendant will be entitled, if he 
avows for the whole and succeeds, to have judgment de retorno habendo, for the 
entire number; and in case he declares for less than the quantity or number 
replevied, the defendant will, quoad the number omitted, be, entitled to the 
same judgment, notwithstanding he had no right to take them.” 

When the replevin is in the dctinet, the value of the chattels must be stated 
in the declaration and proved on the trial, because if the plaintiff succeeds, 
the judgment must be that he recover the goods or their value; on the contrary, 
if the replevin is in the detinuit, the value need not be shown, because in this 
case the plaintiff has the goods already, and, of course, he cannot recover their 
value, but only damages for the unlawful taking.” 

3567. It must appear by the declaration that the plaintiff is proprietor of 
the chattels; and an allegation that they are his goods is a sufficient averment 
of his title; but the allegation that he is entitled to the possession is insuffi- 
cient; it is necessary he should show a general or special property in them.” 
The declaration should also show that the goods were in his possession at the 
time they were taken.” ` 

3568. Formerly, it was presumed that this action was instituted to decide 
the title to real property; it was then necessary that the defendant should be 
informed to what spot in particular the plaintiff intended to assert his claim, 
in order that the defendant might have an opportunity of contesting its valid- 
ity. For this purpose the plaintiff was obliged to name in the writ the place 


33 Gardner v. Humphreys, 10 Johns. N. Y. 53. 
“ Mock v. Folkrod, 1 Browne, Penn. 60. 
3 Gardner v. Humphreys, 10 Johns. N. Y. 53. 
%8 See before, 2830, n. 31 Potter v. North, 1 Saund. 347, b, n. (2). 
8 See Root v. Woodruff, 6 Hill, N. Y. 418. 
- » Potter v. North, 1 Saund. 347, b, n. (2); Fitzherbert, Nat. Brev. 69 (L); Buller, Nisi 
. 52. 
© Pattison v. Adams, 7 Hill, N. Y. 126; Rowland v. Mann, 6 Ired. No. C. 88; Heath v. 
Conway, 1 Bibb, Ky. 398; Smith v. Hancock, 4 Bibb, Ky. 222; Loomis v. Youle, 1 Minn. 
175; but see Cassell v. Western Co., 12 Iowa, 47. 
4 Bond v. Mitchell, 8 Barb. N. Y. 304; Redman v. Hendricks, 1 Sandf. N. Y. 32. 
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where the chattel was taken.“ Although it is not now assumed that the ac- 
tion is brought to determine whether or not the plaintiff has the right of pos- 
session of the locus in quo, it is nevertheless possible that it may have been 
commenced with that view; the form is, therefore, still preserved. But as it 
frequently happens that it is out of the plaintiff’s power to ascertain in what 
place the chattel was first taken, the plaintiff may aver that it was seized in any 
place where it has been discovered in the possession of the defendant.* 

3569. When several chattels have been taken at different ‘game within the 
same county, the plaintiff may charge the defendant with the whole in one 
count. In such case, the better form seems to be to show what portion of goods 
was taken in one place and what in another, to enable the court to give the 
proper judgment in the event of the defendant avowing for a different cause in 
each place, and succeeding in his avowry, though it is said he may declare gen- 
erally for taking twenty oxen in A and B. 

3570. The declaration should also allege damages, for an omission in this 
respect will be fatal.“ 

TL The pleas in replevin are pleas in abatement, the general issue, and 
special pleas. 

3572. A plea in abatement does not deny, and therefore, till something fur- 
ther is disclosed, admits the plaintiff’s right to detain the chattels; consequently, 
a return to the defendant cannot be awarded under it. When the defendant 
has a right to a return, he ought, in addition to the plea in abatement, to avow.“ 
This is a double plea, and at common law it would have been objection- 
able were it not admissible from necessity, for without it complete justice could 
not be done; and as the plaintiff has occasioned the duplicity, he cannot com- 
plain.* This is the only stage in the case when the defendant can take advan- 
tage of the non-joinder of a co-plaintiff in the suit. 

3573. The general issue is formed by pleading non cepit. .In its form it may 
answer the taking alone and not reply to the detention, because if the defendant 
did not seize the chattels, replevin is not the appropriate form of suit. This 
plea controverts all material averments in the declaration excepting that which 
affirms that the goods are the property of the plaintiff’ But the defendant 
cannot have a return of the s under this plea ;“ and therefore, if he wants 
a return, he must plead that he took the see in some other place, describin 
it, and traverse the place laid in the declaration. This is done by the entry o 
cepit in alio loco.” The defendant can only plead non cepit or cepit in alto loco 
in case he never had the cattle at all in the place mentioned in the declaration ; 
for if the plaintiff prove that the defendant had the cattle mentioned in the 
declaration in that place, he will be entitled to a verdict notwithstanding the 
original taking was in another place.” In order to havea return the defendant 
must avow or make cognizance, stating the cause for which he distrained.™ 


4 Potter v. North, 1 Saund. 347, n. (1). 

8 Walton v. Kersop, 2 Wils. 354; Abercrombie v. Parkhurst, 2 Bos. & P. 481; Potter v. 
North, 1 Saund. 347, n. (1); Buller, Nisi P. 54. 
“ Faget v. Brayton, 2 Harr. & J. Md. 350. 

® Lawes, Pl. 78. # Hammond, Nisi P. 463. 

“ Trotter v. Taylor, 5 Blackf. Ind. 481; Wilson v. Royston, 2 Ark. 315; Vickery v. Sher- 
burne, 20 Me. 34; Galusha v. Butterfield, 8 Ill. 227; McKinley v. McGregor, 8 Whart. 
Pen a Hill v. Miller, 5 Serg. & R. Penn. 357; Williams v. Smith, 10 Serg. & R. 

enn. 202. 

“Simpson v. McFarland, 18 Pick. Mass. 427; Whitwell v. Wells, 24 Pick. Mass. 25; 
Douglass v. Garrett, 5 Wisc. 85. 

* Williams v. Welsh, 5 Wend. N. Y. 290. 

° Walton v. Kersop, 2 Wils. N. Y. 854; Potter v. North, 1 Saund. 847, n. (1). 

5! Potter v. North, 1 Saund. 347, n. (1). 
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When the declaration is for the unlawful detainer of goods, non cepit is not a 

plea; the general issue in such case is non detinet. 

3574. Special pleas in replevin may be classified as follows: avowries and 
pie pleas to the property, pleas in justification, and pleas in excuse and 

ischarge. 

3578. Avowries and cognizances are substantially the same; they differ from 
each other mainly in name and form. When the defendant justifies and claims 
a return of the goods and chattels or damages in his own right or that of his 
wife he begins his pleading by averring that he “ well avows the taking of the 
goods,” and then proceeds to state upon what ground and by what right he took 
them; as, for rent due, damage done by the plaintiff’s cattle, and the like. But 
when he justifies as bailiff or servant of another, and in the right of the latter, 
he begins by saying that he “well acknowledges the taking,” and then proceeds 
as in the former case. In the case first stated the defence is called an avowry ; 
in the latter, a cognizance.” 

Avowries and cognizances partake as much of the nature of a count or decla- 
ration as of a plea in bar; for at the same time that they entitle the defendant 
to a return of the cattle, goods, or chattels distrained, or the amount of them in 
damages, with costs, if the action of replevin be determined in his favor, they 
import a justification of the taking of the distress, either in the defendant’s own 
right or in the right of another, and so protect or defend him from the claim or 
charge brought against him by the plaintiff. 

It is for this reason that the defendant in replevin is said to be both actor 
and defendant. As defendant he may plead in abatement to the plaintiff’s 
writ, and that were vain if he could not have a return of the things distrained ; 
he is allowed, therefore, after his plea in abatement, to make avowry and cogni- 
zance pro retorno habendo, as it is called. As actor he claims a right to distrain, 
and therefore ought to make title to the distress against the plaintiff in replevin 
who claims property in it. 

The criterion when the defendant should or should not make avowry or cog- 
nizance is this: when the defendant claims property in himself, he shall have a 
return on establishing his plea without making avowry or cognizance, because 
his plea destroys the title of the plaintiff. The title of the plaintiff is equally 
invalidated when he pleads property in a stranger, and therefore there shall be 
a return without avowry or cognizance, because, at the time of the distress the 
defendant had the possession hich, if his plea be true, was illegally taken from 
him by the plaintiff in making the replevin when he had no right. On the 
contrary, in all pleas that do not show property to be out of the plaintiff, there 
must be an avowry or cognizance made. 

The statute of 4 Anne, c. 16, s. 4, allows the defendant or tenant in any ac- 
tion or suit, or the plaintiff in replevin, with leave of court, to plead as many 
several matters thereto as he may think necessary. Therefore, not only may 
the defendant in replevin, as ai make several avowries or cognizances, but 
the plaintiff may also, by leave of court, plead as many pleas in thereto as 
he may think proper. 

Many rules may be found in the elementary books respecting the forms of 
avowries and cognizances, but as they are governed in Be by the same 
rules as in other cases, it will scarcely be necessary here to state them in detail.™ 
Considered as declarations, avowries are subject to the same general rules as 


& Walpole v. Smith, 4 Blackf. Ind. 304. 
8 Potter v. North, 1 Saund, 347, c, n. (4); Comyn, Dig. Pleader, 8, K, 18, 14; Stephen, 
Pl. 218, note; Lawes, Pl. 83. 
“ See Hammond, Nisi P. 465, et seg. Lawes, Pl. 77 to 87; Comyn, Dig. Pleader, 3, K, 
18, 14; Bacon, Abr. Replevin, K; Dane, Abr. Index, Replevin. 
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declarations in personal actions ; as special pleas in bar, they must possess the 
same properties which belong to such pleas. 

3576. Pleas denying the plaintiff’s property are obviously pleas in bar, and 
not in abatement, for they show that the plaintiff has no right to have the 
chattel restored to him, which is the primary object of the suit.” If the de- 
fendant has pleaded property in a stranger, he will be entitled, upon proof, to 
have the returned to him. When it is pleaded that the property is in 
a stranger, the plea should not only allege that the goods and chattels mentioned 
in the declaration were not the property of the plaintiff, but should also state 
whose they were ;* and when the defendant pleads property in himself, he must 
still traverse the plaintiff’s title.® 

3577. As matters of defence, pleas in justification are similar to avowries, 
though they differ in form in this, that they disclose the accident which pre- 
cludes the defendant from having the chattel returned to him; they commence 
with an actio non, and conclude with praying judgment of the plaintiff’s suit. 

The following is an instance of a plea of justification: If two are defend- 
ants in replevin, the one having taken the chattels as servant of the other, 
though the principal plead non cepit, this will not preclude the servant from 
justifying in right of his master, and by that means exonerate himself from the 
charge of damages, for the master’s plea is not conclusive that he neither did 
nor could authorize the taking; this, however, is a justification, and not an 
avowry, for the bailiff is, in any case, to have a return only in his master’s 
right, and the latter has abandoned his claim by not insisting on it. 

A defendant may also plead in justification when he was authorized by 
statute to take the chattel; thus, to an action of replevin for a horse, the de- 
fendant pleaded that he took him up as an estray, by virtue of the statute, at 
his residence, etc., and advertised him as required by law, and that the plaintiff 
brought the action before ten days had expired, etc. The plea was held good.” 

3578, Pleas in excuse and in discharge of the action of replevin are, both in 
form and substance, precisely similar to pleas of a like description in trespass. 

3579. At common law, the replication to a plea in abatement could only take 
notice of the plea itself, and not of the avowry which is made in addition to it, 
because, if he replied to both, it might have been objected to on the ground of 
duplicity ;” and if he replied to the avowry only, he would have admitted the 
falsity of his writ. One of the objects of the statute of Anne, above mentioned, 
was to remove the only ground of exception to the practice of answering both. 
the plea and the avowry. 

The reply to the avowry is either a plea in abatement or in bar, according to 
its subject matter. The plea in abatement admits the claim to be well founded, 
and consequently that the avowant is entitled to a return, but contends that the 
right has not been insisted on in its appropriate form. The plaintiff’s reply to 
the avowry is considered as a plea in bar, or a plea to the action of the avowry, 


Rogers v. Arnold, 12 Wend. N. Y. 80: Martin v. Ray, 1 Blackf. Ind. 291; Harrison v. 
McIntosh, 1 Johns. N. Y. 380; Ingraham v. Mead, 1 Hill, N. Y. 353; Chambers v. Hunt, 
3 Harr. Del. 339. 

© Ingraham v. Mead, 1 Hill, N. Y. 353; Phillips v. Townsend, 4 Mo. 101. 

8? Anstice v. Holmes, 3 Den. N. Y. 244. A plea that the property was not in the plaintiff 
is informal, but sufficient, and admits proof of property in the defendant or in a stranger. 
Dermott v. Wallach, 1 Black, 96. Where the defendant pleads that he took the goods on 
execution as the property of A, he cannot show title in B, with whose property he had no 
right to meddle. McChing v. Bergfeld, 4 Minn. 148. 

Pringle v. Phillips, 1 Sandf. N. Y. 292. 

® Burnes v. Tannehill 7 Blackf. Ind. 604. 

© In Ohio, the plaintiff may put in a double replication in a case of replevin. Cotter v 
Doty, 5 Ohio, 398. ‘ai 
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because it opposes the defendant’s claim to have the chattel returned ; it is also 
a replication, because it maintains the demand in the writ. 

When the defendant has pleaded cepit in alio loco the plaintiff may reply, if 
the facts warrant it, that the locus in quo is known as well by the name given to 
it in the declaration as by that assigned to it by the defendant, or he may take 
issue on the plea. 

A general replication de injuria cannot be replied in replevin, but the oppo- 
site party must take advantage of the error by special demurrer.” 

3580. Much of what might have been introduced under the head of evidence 
has been anticipated in considering other parts of this subject. 

The general issue non cepit admits the plaintiff’s title, and of course he need 
not prove it, but he is required to prove that the defendant had the goods in the 
place mentioned in the declaration, for the action being local, the place is travers- 
able; but as the wrongful taking is continued in every place in which the 
goods are afterward detained, proof that they were, at any time after the taking, 
in that place, is sufficient. 

When, in addition to the plea of non cepit, the defendant also pleads property, 
either in himself or a stranger, the onus probandi is cast upon him” 

In those cases where the plaintiff pleads non demist or non tenuit to an 
avowry for rent in arrear, the defendant must prove the demise, because, on the 
existence of that his title to recover depends, and the demise proved must be 
precisely the same stated in the avowry ;* an agreement for a demise is not 
sufficient. 

Rien in arrear, which is the proper plea where the defendant alleges that he 
has paid up his rent, admits the demise as laid in the avowry, and puts in issue 
the fict that nothing is due.” The avowant must recover if he can prove that 
any rent is due, though he may not prove that all is due which he has alleged.” 
The plaintiff may prove that he has paid the rent to one who had a superior 
title, as a ground landlord, or for taxes. The time at which the rent was pay- 
able, and the amount due, must be proved as laid in the avowry for rent in 
arrear. 

3581, The judgment is either for the plaintiff, or for the defendant. 

3582. The judgment for the plaintiff varies according to circumstances. 

When the replevin is in the detinuit, the judgment is that he recover the 
damages as by the jury for the taking and unjust detention, or for the 
latter only, when the former was justifiable, together with costs. 

But if the replevin is in the detinet, the verdict should be, in addition to the 
above, for the value of the chattels, when still detained, not in a gross sum, but 
of each separate article, because the defendant may restore some of them, but 
not the whole, in which case the plaintiff may recover the value of the re- 
mainder.® 

3583. In the same manner, the judgment in favor of the defendant varies 
according to the pleadings. 


& Hopkins v. Hopkins, 10 Johns. N. Y. 369. 
© Potter v. North, 1 Saund. 347, a, note (1). 
® Comyn, Dig. Pleader, K, 12; Clemson v. Davidson, 5 Binn. Penn. 899; Seibert v. Mc- 
Henry, 6 Watts, Penn. 301. s 
“ Dunk v. Hunter, 5 Barnew. & Ald. 322. 
® Williams v. Smith, 10 Serg. & R. Penn. 203. 
Bloomer v. Juhel, 8 Wend. N. Y. 448; Hill v. Wright, 2 Esp. 669; see Weidel v. Rose- 
berry, 13 Serg. & R. Penn. 178. 
6 Waltman v. Allison, 10 Penn. St. 464. See the reasoning of Coulter, J., as to what 
may be recovered, under an avowry. 
In many states the usual judgment where the property remains in the possession of 
the defendant is for a delivery or for damages at the election of the plaintiff. Pratt v. 
Donovan, 10 Wisc. 378; Pope v. Jenkins, or Mo. 528. 
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If the replevin is abated, the judgment is that the writ abate, and when, 
with his plea in abatement, the defendant has avowed, as before mentioned, that 
he have a return of the chattels. 

When the plaintiff is non-suited, the judgment for the defendant, at common 
law, is that the chattel be restored to him ;® unless the defendant has pleaded, 
and it appears from the matter he has himself disclosed, that he has no right to 
retain the goods; as, where he shows a defective title, excuses the act, or other- 
wise makes it plain that he has no title, for the court can make no intendment 
in his favor contrary to his own acknowledgment; the fact must be taken as 
admitted, and, according to that, he has no right to a return. 

Some alterations in the common law judgment upon a non-suit in replevin 
have been made by statute. The 21 H. VIII, c. 19, s. 3, gives damages and 
costs to the defendant in cases of non-suit. And by 17 Car. II, e. 7,8. 1, 
when a non-suit takes place before issue joined, a writ of inquiry may be issued 
to ascertain “ the sum in arrear at the time of distress taken, and the value of 
the goods or chattels distrained.” And in case the plaintiff shall be non-suited 
after cognizance or avowry made, and issue joined, or if the verdict shall be 
against the plaintiff, then the jury, at the prayer of the defendant, shall find 
the value of the goods, and the avowant or cognizor shall thereupon have 
judgment for such arrearages, or so much thereof as the goods amount to, to- 
gether with costs.” 

The plaintiff will not be entitled to judgment when there are +wo defend- 
ants, and the defence of one shows that the plaintiff has sustained no injury, or 
that he is not entitled to a restoration of the chattel; this bars his suit quoad 
the other, even though the latter has admitted the claim. Thus, where one 
defendant pleads non q which is found against him, and the other makes an 
avowry, which is decided in his favor, the plaintiff can have no judgment 
against either, because the right appears to be in the avowant. 

If the avowant succeeds upon the merits, on the trial of his case, the judg- 
ment at common law was to have return irreplevisable.” The statute of 7 Hen. 
VIII, c. 4, s. 3, in addition gives costs.” 

When the judgment is given upon demurrer for the avowant, or him that 
makes cognizance, for any rent the court may by virtue of 17 Car. II, c. 7,8. 2, 
award a writ of inquiry,” and upon its return, judgment shall be given for the 
avowant, or him that makes cognizance, for the arrears alleged in such avowry 
or cognizance to be behind, if the goods or cattle distrained shall amount to 
that value; and in case they do not amount to that value, then for so much as 
the goods or cattle distrained shall amount unto, together with full costs of 
suit. 

In some states an alternative judgment for the defendant is given for a return 


œ Smith v. Winston, 10 Mo. 299; Chadwick v. Miller, 6 Iowa, 84. 

% See Howard v. J ohnson, 1 Ashm. Penn. 58. 

™ In New Hampshire, judgment for defendant in replevin must be for the value of the 
chattels replevied and damages, and not for a return of them. Bell v. Bartlett, 7 N. H. 
178; Messer v. Bailey, 30 N. H. 9. In some cases a return will not be ordered, where 
upon the face of the pleadings or from the evidence given it is apparent that the right of 
possession which the defendant had at the beginning of the suit exists no longer. here 
the defendant’s title was only as an attaching officer, the mere fact of the dissolution of 
TA attachment does not prevent judgment for a return. Dawson v. Wetherbee, 2 All. 

ass. 461. 

In many of the states now an alternative judgment is entered for a return or for damages, 
and the defendant may recover his damages in the replevin suit or may sue on the bond. 
Hall v. Smith, 10 Iowa, 45; Dilworth v. McKelvy, 30 Mo. 149. In the absence of other 
proof, interest on the value is the measure of damages. Graves v. Sittig, 5 Wisc. 519. 

™ See Easton v. Worthington, 5 Serg. & R. Penn. 132. 

n Gibbs v. Bartlett, 2 Watts & 8. Penn. 29. 
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or for damages, and if no return is made, the damages are recovered on an exe- 
cution in the replevin suit. But the practice at common law which is followed 
in many states is to award a writ of return, and if this is not or cannot be ex- 
ecuted, the defendant is left to his remedy on the bond. The penalty in this is 
double the value of the property, which is usually fixed by appraisal under 
statutes. This appraisal is, koneen merely to guide the sheriff in fixing the 
amount of the bond, and is not conclusive on the defendant; but being made 
at the instance of the plaintiff is conclusive on him. The value which the de- 
fendant is entitled to recover is the value at the time of return ordered, and 
demand made, limited, of course, by the penalty of the bond. The measure 
of damages in a suit on the bond is, in the first place, the value of the goods 
and the damages and costs awarded in the replevin suit, and, secondly, interest 
on their value from the time the goods should have been returned, and interest 
on the damages, and costs from the time of judgment in the replevin suit.” The 
judgment in the replevin suit is conclusive on the sureties to the bond. 

3584. At common law, when the plaintiff in replevin was non-suited, he 
might sue out a new replevin, which necessarily superseded the execution of 
the judgment rendered on the non-suit in favor of the defendant pro retorno 
habendo, if it had not been enforced, or, if executed, the chattels were again 
taken under the new writ and restored to the plaintiff; and thus he might have 
suffered non pros of the second, third, or any number of suits of replevin, and 
so by neglecting to follow his suit he might have annoyed the plaintiff contin- 
ually. To remedy this evil the statute of Westminster second, 13 Edw. I, c. 2, 
was passed. This statute allows a second writ to be issued upon security being 
given to the sheriff, “and if he that replevied make default again, or for any 
other cause return of the distress be awarded, being now twice replevied, the 
distress shall remain irreprevisable; but if the distress be taken of new and . 
for a new cause, the process above said shall be observed in the same new dis- 
tress.” The writ given by this statute is termed a writ of second deliverance. 
It is founded on the record of the former suit.” 

The action of replevin is regulated by the statutes of the different states ; 
these legislative acts contain special provisions so as to prevent the oppressions 
which it was the object of the statute of Westminster second to remedy. 


" Kafer v. Harlow, 5 All. Mass. 348. 
6 Walls v. Johnson, 16 Ind. 374. 6 2 Inst. 841. 
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CHAPTER XXY. 
TRESPASS. 


Definition. 

The injuries for which trespass lies. 

The nature of the injury. 

The general nature of the injury. 

The damage which has ensued. 

The manner of committing the injury. 

By whom the injury may be committed, 
Injuries committed without process. 
Injuries committed under color of process. 
Injuries to the perron. 

The nature of the injury. 

The damages consequent on the injury. 
Injuries to real property. 

The nature of the property affected. 

The plaintiff’a right to the property injured. 
The nature of the injury. 

Injuries to personal property. 

The nature of the thing affected. 

The plaintiff’s right to the thing injured. 
The rights of the general owner. 

The rights of the special owner. 

The rights of a bailee. 

The rights of a possessor without the consent of the owner, 


3614. The nature of the injury. 


3619-3624. 


3620. 


Injuries to the relative rights. 
The nature ot the plaintiff’s right. 


3622. The nature of the injury. 
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The damage the plaintiff has sustained. 
The pleadings. 

The declaration. 

Pleas in abatement. 

The general issue. 

Special pleas in bar. 

The replication. 

The evidence. 

Evidence for the plaintiff. 

Proof of the plaintiff’s right. 

Proof that the injury was committed by the defendant. 
Proof of the damage. 

Evidence for the defence. 

The verdict and judgment. 


3585. The action of trespass is instituted for the recovery of damages for such 
injurious acts, and such only, as have been committed with violence, vi et armis, 
to the person, property, or the relative rights of the plaintiff. 


It differs from trespass on the case in the fact that that lies for indirect and 
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consequential injuries not committed vi et armis. Trover lies only when the 
dekadar takes personal property and keeps it in his possession, and the bring- 
ing of the action waives any unlawfulness in the taking. Trespass will lie for 
an unlawful taking, but the unlawful keeping then forms no part of the injury, 
and the action does not lie for an unlawful detention merely. 

Trespass to real estate consists in an injury to the possessor not amounting to 
an ouster or disseisin. Nuisance, like case, is an indirect and consequential in- 
jury not committed vi et armis. Waste is an injury to the reversion and not 
to the possession. Ejectment is also a remedy for one not in possession. 

3586. The injuries for which trespass may be sustained will be considered 
with reference to the nature of the injury, to the manner of committing the in- 
jury, to injuries to the person, to injuries to real property, to personal property, 
and to the relative rights. 

3587. Much difficulty exists in applying the rule which distinguishes the 
causes for which an action of trespass may be brought from those where case 
may be maintained! To determine whether a wrong is a trespass or forcible 
injury, due regard must be had to the nature of the right affected. A wrong 
with force can be committed only against the absolute rights of personal liberty 
and security, and to those of property corporeal. Injuries to health and repu- 
tation and to property incorporeal cannot be ead by an action of. trespass, 
because the subject matter to which they relate exists in either case only in idea, 
and is not to be seen and handled, and therefore not subject to any injury by 
force. 

Trespass may be maintained for an injury to the relative rights occasioned by 
force; as, for beating or wounding a wife or servant, by which the husband, mas- 
ter, or servant has sustained a loss, though the injury or loss of service were ` 
consequential and not immediate; as, for criminal conversation, or seducing 
away a wife or servant, or for debauching a female servant, for in these cases 
force is implied, because the wife and servant are considered incapable of giving 
their consent. In these cases, however, it is more correct to declare in case 
unless some other trespass has been committed at the same time by the defend- 
ant, as, an illegal entry into the plaintiff’s house, and then it is advisable to 
bring trespass and join the two causes in the same action. 

To enable the party injured to maintain trespass the wrong must have been 
the immediate consequence of the acts injurious to the plaintiff, for if the dam- 
age sustained is a remote consequence of the act, the injury is to be redressed 
by an action on the case.’ 

An injurious effect or consequence alone is said to be immediate which is 
produced by the primary original cause, without the intervention of any second- 
ary agency: thus, if Paul strike Peter, the injury is immediate, because nothing 
is interposed between the cause and its effects. But when a secondary cause in- 
tervenes, whether it is incited by its own free impulse or compelled to exert it 
by the influence of the first, the injury has been occasioned by secondary means. 
Where a man sets a trap in the highway which injures another is an example 
of the first kind; and the second is illustrated by the case where Peter sets in 


1 In many of those states which still retain the common law names of the forms of ac- 
tions, the distinction between trespass on the case and trespass has been abolished, and it 
is enacted that a declaration good for either shall be for both. This is the case in 
Maine, Delaware, Virginia, and West Virginia. Me. Rev. St. 1857, ch. 82, sec. 18; Del. 
Rev. St. 1852; Va. Rev. Code, 1849. In other states the distinction is abolished, and 
either action is known only as an action of tort. Mass. Gen. St. 1859, ch. 129, sec. 1; Ga. 
Code, ed. of 1867, 3 3196. Under the New York practice, all actions of tort or contract 
are designated as civil actions. See before, 3031, note. 

2 Cotteral v. Cummins, 5 Serg. & R. Peur °- Winslow v. Beall, 6 Call, Va. 44. 
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motion an agent of destruction, a Ei which is cast toward Paul, who, in 
danger of being hurt, throws it toward James, and it bursts and does him an in- 
jury.’ Various other instances of secondary causes might be adduced ; as, 
where a dam is put across a stream of a river, by means of which the water is 
forced to overflow its banks, and it injures the neighboring estate, or where the 
defendant ‘shot the captain of a vessel just ready tò sail whereby the voyage was 
delayed to the injury of the owners.* In these cases the injury is so remote that 
trespass cannot be sustained, but case is the proper remedy for the consequential 
wrong. 

But there is much difference between a secondary cause or agent and a mere 
instrument intervening between the original cause and the effect. If Peter 
thrusts Paul against James to the injury of the latter, the wrong is immediate, 
because the force which occasioned the inconvenience to his person is that of 
Peter himself, and Paul is the mere channel by which the vis impressa is com- 
municated. This differs materially from the case of the throwing of the squib 
already mentioned ; there Paul, though wholly innocent, is nevertheless the im- 
mediate cause or occasion effecting the mischief to James. For this reason, if 
an action of trespass be brought against him for the supposed injury, he must 
plead specially the matter in excuse, acknowledging that he himself committed 
the trespass, and showing that it was involuntary and inevitable; whereas, in 
the case where Peter thrust Paul against James, if sued in trespass, Paul may 
plead the general issue, for he was the mere instrument in the hands of Peter. 

3588. This action is brought for the recovery of damages; to maintain it, 
then, some injury must have been committed by the defendant against the 
plaintiff, for unless some temporal damage has been done, and has actually re- 
sulted, or is likely to ensue, no action lies; for example, in contemplation of 
law, a man’s land extends upward to the skies; now suppose a man were to 
cross it in a balloon, he must break the ideal fence which the law has put around 
every man’s land, and yet, as no damage would ensue from the act, no action 
of trespass could be maintained against the aeronaut, because he did no injury, 
and none could result from his act; but if an injury has been done, the degree 
is wholly immaterial, nor will distinct proof be required upon every occasion 
that an inconvenience has been sustained, because, in many instances, it is im- 
possible to adduce any evidence of the injury. When one man strikes another 
it is impossible to say what pain or inconvenience the latter has suffered, and, 
to insure his safety, the law presumes an inconvenience has resulted to him, and 
a detriment has followed.’ 


3 Scott v. Shepherd, 3 Wils. 408. See Beckwith v. Shordike, 4 Burr. 2092; Davis v. 
Saunders, 2 Chitt. 639. 

t Adams v. Hemmenway, 1 Mass. 145. It is held in Maine that the plaintiff can main- 
tain trespass for an injury to his hay, caused by the overflow of water from a dam built by 
defendant, but this depends on the statutes, Reynolds v. Chandler River Co., 48 Me. 518. 

$ Bullock v. Babcock, 3 Wend. N. Y. 391; United States v. Ortega, 4 Wash. C. C. 534; 
Dinkins v. Debruhl, 2 Nott & M’C. So. C. 85. It is difficult to conceive of a case where 
the infringement of a right does not cause at least nominal damages, and this often cited 
case of the balloon is almost a solitary instance. But if it is correct to say that no action 
lies for such an act, the correct explanation seems to be that the ownership which the land 
owner has to the air is merely the right to occupy it by building, and when so occupied to 
be protected in its use; but, until such occupation, the public have a free right of naviga- 
tion in the air, paying a due regard to the public safety. Recently, in England, a land 
owner sought an injunction against a balloon, which was frequently sent up from an adjoin- 
ing lot, to which it remained attached by a rope, but passed or remained over the plaintiff’s 
land, and by the great weight of the car and contents threatened damage to the plaintiff. 
The decision was in favor of the injunction, but as the case is not reported it is impossible 
to say whether the acts were held to constitute a trespass or a nuisance; the latter is the 
correct view, according to the rule given above. 
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When this detriment or injury resulted necessarily from the acts of the de- 
fendant, the damages sustained by the plaintiff are termed general damages, and 
it is not requisite that he should prove what loss he has sustained, for the proof 
of the injurious act is sufficient, and if none greater are proved, the law will in 
such cases give nominal damages. But in some cases the plaintiff actually 
suffers loss which is not necessarily a consequence of the act complained of, and 
therefore not implied by law; demara oF this kind are denominated special 
damages. These must be strictly proved. 

The detriment or inconvenience sustained must be the necessary consequence 
of the defendant’s misconduct, and not the effect of the negligence of the plain- 
tiff, or produced by the wrongful act of another.’ 

There may be not only acte or wrongs which are evidence of general or 
special damages, but also which are matters in aggravation of damages, which 
indicate the animus or intention by which the defendant was influenced at the 
time of committing the trespass; these may be shown in order to aggravate the 
damages. 

Íu ome cases the injury committed is to the feelings of the plaintiff, when 
in fact he has received no temporal or pecuniary loss or damage; here the law, 
being founded on general principles, can give no remedy ; as, where the defend- 
ant seduced the daughter of the plaintiff, who was not his servant. But 
although such injury is not of itself sufficient to support an action, yet, if the 
defendant entered the house of the plaintiff to commit the injury, an action 
may be brought for the wrongful entry, and the plaintiff may allege the seduc- 
tion as matter of aggravation, and in this way recover damages for the injury 
done to his feelings.’ In this case, the plaintiff does in fact, though not in 
law, recover for the seduction of his daughter. 

But although a detriment has occurred, yet no damage or injury has been sus- 
tained by the plaintiff, when the act of the defendant can be justified or excused ; 
as, where the defendant acted in obedience to an authority in law or in fact, or 
in defence of his absolute or relative rights. And when an injury has taken 
place which could neither be justified nor excused, it may still be subject to a 
mitigation of damages; as, where a reasonable cause of suspicion that the 
plaintiff had committed a felony exists, it may be shown, in mitigation of 
damages, in an action for false imprisonment,’ for when a party is placed under 
suspicious circumstances, though sometimes it may be only his misfortune, vet 
it is generally his fault, and the law very properly casts a part, at least, of the 
ill consequences upon himself. The defendant, in an action for the seduction 
of a wife or daughter, may, in mitigation of damages, give evidence of facts 
which show that the consequence resulted in part from the improper, negligent, 
or imprudent conduct of the plaintiff himself.’ 

These matters in aggravation or mitigation of damages are facts and circum- 
stances which may be proved to increase or diminish the extent of the injury 
itself; the tort remains, and the circumstances thus proved ought to be those 
only which belong to the act complained of. The plaintitf is entitled to receive, 
and the defendant is liable to pay, damages only to the extent of the injury.” 

3089. The injury for which an action of trespass will lie may be committed 
by the defendant himself, by one under his command, or by his cattle; without 
process, or under color of legal proceedings. 


© Flower v. Adam, 2 Taunt. 314. See Vicars v. Wilcox, 8 East, 1; Morris v. Langdale, 
2 Bos, & P. 284. 
1 See Stephen, Pl. 257. 8 Chinn v. Morris, Ry. & M. 424. 
°’ Buller, Nisi P. 27, 296; Selwyn, Nisi P. 25; 2 Greenleaf, Ev. 356. 
10 2 Greenleaf, Ev. 3 267. See Bridge v. Grand Junction Railway Co., 3 Mees. & W. 
Exch. 244; New Haven Steamboat Co. v. Vanderbilt, 16 Conn. 420, 
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3590. The individual who commits the unlawful act which has caused the 


injury is, in general, personally responsible for the consequences, and when 
several have joined they are all responsible as principals, for in trespass there 
are no accessories; he who commands or requests another to commit a trespass 
is himself a principal if the other complies, upon the principle, qui factt per 
alium facit per se. In such case they are both liable, and may be sued jointly 
or severally by the party injured ; the agent, because the authority of the prin- 
cipal cannot justify the wrongful act; the person who directs the act to be done 
is responsible, according to the maxim, respondeat superior." 

Not only may he who commands the commission of a wrong, by which an 
injury results to another, be held responsible, but also he who after its commis- 
sion sanctions it, either expressly or by implication. By the common law, “he 
that receiveth a trespasser, and agreeth to a trespass after it be done, is no tres- — 
passer, unless the trespass was done to his use, or for his benefit, and then his 
agreement subsequent amounteth to a commandment; for, in that case, omnis 
ratihabitio retro trahitur, et mandato equiparatur.”'* This rule, in relation to 
the ratification or adoption of the acts of a trespasser, is subject to some excep- 
tions. An infant and a feme covert, having no legal power to consent, will not 
be considered trespassers by any subsequent assent. 

The general responsibility of the master for the torts of the agent has already 
been considered.“ Where a trespass committed by a servant arises from his 
unlawful manner of executing the master’s instructions, the master is, in gen- 
eral, held liable. Thus, a railroad corporation is liable if a conductor unlaw- 
fully eject a passenger from the cars, or if in ejecting him for lawful cause he 
uses excessive force,’ 

3591. The owner of animals is responsible for an injury committed by them 
through his fault or neglect. But a distinction must be observed, not only 
because the owner will or will not be liable under the circumstances, but also 
on account of the form of the action brought to redress the injury. When the 
animals are not necessarily inclined to do mischief, as dogs, horses, and cows, 
and the owner has no knowledge of any evil propensity, he will not be liable, 
unless he has been guilty of some fault, or purposely caused the damage.” If 
he has knowledge of such evil propensity, which is called the scienter, he is re- 
sponsible.’ If, on the contrary, the animals are fere nature, of a wild nature, 
or known to be mischievous or dangerous, as a bear, a lion, or a wolf, or a dog 
known to bite, and the owner lets them go at large, and any mischief ensue, the 
owner is liable in trespass for the injury; for the law in such cases presumes 
the defendant knew of this mischievous propensity.” The owner is bound to 
confine animals mansuete nature, or those of a domestic nature, which have a 
propensity to rove, as cows, sheep, horses, and the like, and if they escape and 


"4 Inst. 114; Sands v. Child, 3 Ley. 352; Jones v. Hart, 1 Ld. Raym. 738; Britton v. 
Cole, 1 Salk. 408; Laugher v. Pointer, 5 Barnew. & C. 559; Perkins v. Smith, 1 Wils. 328; 
Stephens v. Elwall, 4 M. & S. 259; Comyn, Dig. Trespass, C, 1. Where an officer called a 
stranger to assist him in the execution of a process, and the process did not justify the 
officer, the person assisting him was held liable as a trespasser. Elder v. Morrison, 10 
Wend. N. Y 128. But see Oystead v. Shed, 13 Mass. 624; Hooker v. Smith, 19 Vt. 151; 
Payne v. Green, 18 Miss. 507. 

p 12 4 Coke, Inst. 317. See Nicoll v. Glennie, 1 M. & S. 590; Peddell v. Rutter, 8 Carr. & 

. 337. 

13 Before, 1337. 

“4 Moore v. Fitchburg R. R., 4 Gray, Mass. 465; Hewett v. Swift, 3 All. Mass. 420. 

1$ Gardner v. Rowland, 2 Ired. No. C. 247; Dolph v. Ferris, 7 Watts & 8. Penn. 367; 
Angus v. Radin, 2 South. N. J. 815. 

© Bouvier, Law Dict. Scienter. 

n Leame v. Bray, 3 East, 595; Bacon, Abr. Action on the Case, F. 
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commit a trespass on the land of another, unless through a defect of fences, 
which the latter is bound to repair, the owner is liable to an action of trespass.” 

In many of the newly settled states the practice is to allow cattle to graze at 
will, and it is the duty of the land owner to fence them out, not of the cattle 
owner to fence them in.” 

3592. In most cases the injury is committed without any color of process, 
either under a pretence of right or in open violation of that of the plaintiff. 
The defendant, in such cases, has no excuse, and is liable to an action of tres- 
pass, when the injury is immediate and with force, to the corporeal property of 
the plaintiff in possession. 

3593. When the injury has been committed under color of process, in some 
cases it can and sometimes it cannot be justified ; and the process will shield 
some persons, and will not give any protection to others. 

In the absence of fraud, a judgment of a competent court, having jurisdic- 
tion, is a complete justification to all persons acting under it, or any proceed- 
ings lawfully founded upon it b aathoney of such court. The plaintiff, his 
attorney, and the ministerial officer, are fully justified. If fraud has been 
practiced in obtaining the judgment, trespass may be maintained against the 
person who has been guilty of it ;* thus, where a justice of the peace, being the 
owner of a promissory note payable to A or bearer, instituted a suit upon it 
in the name of B, as bearer, against the maker, returnable before himself, ren- 
dered judgment by default, issued execution upon it, and caused the defendant 
to be arrested and imprisoned, knowing at the time he was the owncr, and act- 
ing therein to collect his own debt, he was held liable in trespass for such arrest 
and imprisonment.” It isa maxim, founded in common sense, that a man 
cannot at the same time be a judge and a party: Nemo judex in causd propria.” 
In case of an excess of jurisdiction, trespass may be supported for any thing 
done under such proceedings.” 

When the court has no jurisdiction over the subject matter, this form of ac- 
tion is the proper remedy against all parties who have been guilty of a trespass 
while acting under its judgment or subsequent proceedings.“ But the officer 
who executes the writ will be protected, unless it appears upon its face that the 
court has no jurisdiction.» Where an inferior court has jurisdiction over the 
subject matter, but is bound to adopt certain forms in its proceedings, from 
which it deviates, the proceedings are rendered coram non judice, and, there- 
fore, void; for an injury committed under them, where trespass would lie if 
there had been no such proceedings, trespass is the proper remedy.” 

When the court has jurisdiction but the proceeding is defective, as being ir- 
regular, it is nevertheless a judgment to all intents and purposes, until set aside 
by the court, who inadvertently, and through the fraud of the plaintiff, pro- 


18 Dolph v. Ferris, 7 Watts & S. Penn. 867; Angus v. Radin, 2 South. N. J. 815; Gardner 
v. Rowland, 2 Ired. No. C. 247. In this respect the civil law agrees with our own. Domat, 
Lois Civ. liv. 2, t. 8, s. 2. 

19 See Vicksburg R. R. v. Patton, 31 Miss. 156; Gorman v. Pacific R. R., 26 Mo. 441; 
Cleveland R. R. v. Elliott, 4 Ohio, St. 474. 

2 Johnston v. Sutton, 1 Term, 538, 

2 Dyer v. Smith, 12 Conn. 384. 

2 Duval, Le Droit dans ses Maximes, 15; Sigourney v. Sibley, 21 Pick. Mass. 101. 

2 Blood v. Sayre, 17 Vt. 609. 

* Allen v. Greenlee, 2 Dev. No. C. 370; Allen v. Gray, 11 Conn. 95; Kennedy v. Terrill, 
Hard. Ky. 490; Rembert v. Kelly, Harp. So. C. 65; Poulk v. Slocum, 3 Black. Ind. 421; 
Williams v. Brace, 5 Conn. 190; Stephens v. Wilkins, 6 Penn. St. 260. 

: SS v. Raymond, 1 Conn. 40; Churchill v. Churchill, 12 Vt. 661; Young v. Wise, 
isc, 128, 

7% Those acts are said to be coram non judice when the court has no jurisdiction, either 

over the person, the cause, or the process. Grumon v. Raymond, 1 Conn. 40, 
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nounced it;*” for a record is of so high a nature that it cannot be impeached 
in a collateral proceeding, but when set aside, the case is then as if no judgment 
had ever existed, and the consequences are the same.“ An erroneous judgment 
is the fault of the court and not of the party; and inasmuch as the judges will 
be protected in their acts done under it, notwithstanding it is afterward reversed, 
so will the plaintiff in the suit, and all who assist him.” 

When the process has been misapplied trespass will lie, as, where the officer 
having a fieri facias against Peter takes and levies upon the property of Paul,” 
or, if there be a misnomer in the process, though executed on the person or 
goods of the party against whom it was in fact issued ; for upon the face of the 
pene it appears there was no authority,” unless, indeed, the defendant 

imself has occasioned the mistake.* But where an officer acts according to 
the exigency of his process in making an arrest, he is not a trespasser, although 
the party arrested is privileged from arrest.® 

Trespass can be maintained against a sheriff and his officers for abusing the 
regular process of the court if the conduct of the officer was in the first instance 
illegal, and an immediate injury to the person, personal, or real property ensue ; 
as, if the officer arrest the defendant out of his bailiwiek or after the return day 
of the writ,” or if he break open an outer door without first making a demand 
to have it opened,” or if the process be served by a person not lawfully author- 
ized.» Whenever the process is regular and the conduct of the officer in the 
first instance is lawful, but his subsequent conduct becomes unlawful by the 
abuse of his authority, he thereby becomes a trespasser ab initio;™ as, if he sell 
an article he has seized before the time seen a) by law;® or if he levy upon 
property and advertise it for sale, and neglect to sell it upon the execution ;® or 

aving a writ against one defendant, he sell the entire property in goods owned 
by two jointly;® or where he sells after knowing the judgment to be satisfied.“ 
A slight mistake in executing process, such as any person of ordinary care 
might make, showing no wrongful intent on the part of the officer and causing 
no injury, is not such an abuse as to make him a trespasser ab initio.” And in 
some cases mere acts of non-feasance will make him a trespasser ab initio; as, 
where he neglects to discharge a party out of custody when he ought to do so, 


7 Egerton v. Hart, 8 Vt. 208; Warburton v. Aken, 1 McLean, C. C. 460; La Grange v. 
ae 11 Ohio, 257 ; Sweiggart v. Harber, 5 Ill. 364; Haner’s Appeal, 5 Watts & S. Penn. 
473. 

% White v. Albertson, 3 Dev. No. C. 241; Williams v. Woodhouse, 3 Dev. No. C. 257; 
Obert v. Hammel, 3 Harr. Del. 73; Banister v. Higgison, 15 Me. 73. 

2 Phillips v. Hiron, Strange, 509; Neth v. Crofut, 30 Conn. 580; Brainard v. Head, 15 
La. Ann. 489; Sheldon v. Stryker, 34 Barb. N. Y. 116; Lancaster v. Lane, 19 Ill. 242. 

% Sanderson v. Baker, 3 Wils. 309; McMahan v. Green, 34 Vt. 69; Nagle v. Mullison, 
34 Penn. St. 48; Markley v. Rand, 12 Cal. 275; Tricber v. Blocher, 12 Md. 1. 

31 Cole v. Hindson, 6 Term, 234. 

3? Price v. Harwood, 3 Campb. 108; Trull v. Howland, 10 Cush. Mass. 109. 

33 Chase v. Fish, 16 Me. 132; Carle v. Delesdenier, 13 Me. 363; Wilmarth v. Burt, 7 Metc. 
Mass. 257; Woods v. Davis, 34 N. H. 328. 

% Parrot v. Mumford, 2 Esp. 585; Parmlee v. Leonard, 9 Iowa, 181. 

5% Douglass v. The State, 6 Yer . Tenn, 525; Swain v. Mizner, 8 Gray, Mass. 182. 

3 Bebee v. Steel, 2 Vt. 314; Johnson v. Stone, 40 N. H. 197; Barley v. Tipton, 29 Mo. 
206. 

31 Bacon, Abr. Trespass, B; Everett v. Herrin, 48 Me. 587; Burton v. Calaway, 20 Ind. 
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8 Smith v. Gates, 21 Pick. Mass. 55; Ross v. Philbrick, 39 Me. 29. 

3 Bond v. Wilder, 16 Vt. 393. 

Waddell v. Cook, 2 Hill, N. Y. 47; Melville v. Brown, 15 Mass. 82; Edgar v. Caldwell, 
1 Morr. Iowa, 434; Frisbee v. Langworthy, 11 Wisc. 375. 

t Kuhn v. North, 10 Serg. & R. Penn. 399; Breck v. Blanchard, 20 N. H. 323. 

 Dwinnels v. Boynton, 3 All, Mass. 310; Taylor v. Jones, 42 N. H. 25; Fullam v. 
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as where he retains him for fees not due,“ or where he neglects to return the 
process into court according to its requirements.“ But in general, case, and 
not trespass, is the proper remedy for mere non-feasance. 

When an arrest is made without warrant by a ministerial officer on the in- 
formation he has received from others, and the information turns out to be un- 
founded, he is liable to an action of trespass, for he stands in the same situation 
as if he had received no such information ;* and when an officer proceeds with- 
out warrant and without foundation upon his own apprehension, though there 
was probable cause, trespass is the form of action; though, if there was probable 
cause, this may be shown in evidence in mitigation of damages; and it was held 
that under the general issue the defendant might for the same purpose prove 
what were the contents of the plaintiff’s trunk for the purpose of showing that 
he was addicted to burglary.“ 

No officer authorized to execute a writ or warrant is liable in trespass for ex- 
ecuting such process, however malicious his conduct may be, because, being 
authorized to execute the writ, the law will protect him in the performance of 
that duty ; and if he is guilty of any malicious conduct, he may be punished by 
being mulcted in damages in action on the case. 

3594. For an injury done to the person immediately and with force, trespass 
is the only remedy ; as, for an assault and battery, wounding, or false impris- 
onment. 

3595. In another place the nature of assaults, batteries, woundings, may- 
hems, and all other injuries to the person, committed with force, has been fully 
considered ;® for any of these the plaintiff may maintain an action of trespass. 

3596. The damage consequent upon an assault consists in the inconvenience 
produced by the fear which the act impresses upon the plaintiff’s mind, and 
such impression can only arise when the attempt to injure is coupled with a 
present ability; the plaintiff must be placed within reach of the offensive means, 
or he has not been injured. Thus, if the assault consists in lifting up one’s fist 
in a threatening manner, the plaintiff must stand within reach of the blow; if 
pointing a gun at him, the plaintiff must be within its range.” 

3597. A battery, however slight it may be, causes a damage for which an 
action of trespass may be maintained, for it may be assumed that pain has fol- 
lowed the touch, and, unless it can be excused or justified, the plaintiff will be 
entitled to damages.” 

In estimating the damages, a wide discretion must necessarily be left to the 
jury, and most of the elements are incapable of accurate pecuniary valuation. 
But the principal elements which aré to be considered bv the jury are the bodily 
pain and suffering of the plaintiff; the loss of time and labor, from the time 
of the assault until recovery from its effects; expenses of medical and surgical 
attendance; any permanent loss of health ; and incapacity on the part of the 
plaintiff to pursue his usual occupation.” It seems that mental suffering from 
the indignity of an assault may also be taken into consideration. 

Although, as a general rule, exemplary or vindictive damages cannot be re- 


1 Smith v. Gibson, 1 Wils. 153. “ Williams v. Ives, 25 Conn. 568. 

* Stonehouse v. Elliot, 6 Term, 316. 

* Russell v. Shuster, 8 Watts & S. Penn. 308. 

* People v. Warren, 5 Hill, N. Y. 440; Hart v. Dubois, 20 Wend. N. Y. 236; Parker v. 
Smith, 6 Ill. 411; Ludington v. Peck, 2 Conn. 700; Beaty v. Perkins, 6 Wend. N. Y. 882; 
Fortner v. Flamagan, 12 Ala. 257; Smith v. Miles, 1 Hempst. C. C. 34. 

8 Before, 2210 to 2234. 

® Comyn, Dig. Battery, C; Morton v. Swoppee, 3 Carr. & P. 373. 

© 1 Hawkins, P. C. 263; Hawe v. Planner, 1 Saund. 14; Jennings v. Fundeburg, 4 
M’Cord, So. C. 161; Cole v. Turner, 6 Mod. 149. 

5! See Donnell v. Sandford, 11 La. Ann. 445; Cochran v. Ammon, 16 Ill. 816. 
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covered, yet they have sometimes been allowed in cases of great personal injury, 
done wantonly or maliciously.“ But it is well settled that in the absence of 
malice, only the actual damage sustained can be recovered.™ 

3598. Trespass is the proper remedy for the several acts of breaking through 
an inclosure, and coming into contact with any corporeal hereditament, of which 
another is the owner or in possession, and by which a damage has ensued. 
This form of action is known technically as trespass quare clausum fregit. 

This subject will be examined with reference to the nature of the property 
affected ; the plaintiff’s right or title in the same; and the nature of the injury. 

3599. The real property affected must in general be something tangible and 
fixed ; as, a house, a room, an out-house or other building, or land ; land, how- 
ever, in its most extensive signification, includes all of these. There is an ideal 
or imaginary fence which encircles every man’s estate, reaching in extent a 
superficie terre usque ad cœlum, when he is the owner of the surface, and down- 
ward as far as his property descends ; this right entitles him to a compensation 
in damages for the injury he sustains by the act of another passing through the 
boundary ; this injurious act is denominated a breach of the inclosure. 

The owner of the vesture of land, vesture terre, or herbagii pasiure,™ has a 
right to exclude others from entering upon the superficies of the soil.” 

To ascertain whether the right of the plaintiff has been invaded by an in- 
trusion of his real property, consider whether the owner of an estate may en- 
circle it with a visible fence; if so, his right is complete, and the law raises an 
imaginary fence, where he had a right to put a substantial visible one. It is 
for this reason that if a man enters into the house of another, the door being 
open, he is said to break into it.” 

3600. As the public in general have only the easement or use of a highway, 
the soil remains in the owner of the land, and the owner of the soil may there- 
fore maintain trespass against one who deposits fence rails on the highway ;” 
for it is a breach of his close, the term close being technical, and signifying the 
interest in the soil, and not merely an inclosure in the common acceptation of 
the term.” 

So the owner of the fee in a way may bring trespass where one builds 
windows projecting over the way, or places a shaft for machinery under it.” 

360L The action of trespass to real estate is local; the property injured 
must, therefore, be situate within the territorial jurisdiction of the court where 
the suit is brought, so that trespass cannot be maintained in one state for a tres- 
pass in entering a house located in another.” 

3602. The property affected must be corporeal, that is, such as is subject and 
palpable to the senses, and not such as is incorporeal, consisting of easements, 
rights of way, and the like. An action of trespass for an injury to a way, 
public or private, by which the plaintiff has sustained damages, cannot be main- 


82 Pike v. Dilling, 48 Me. 439,; Brown v. Chadsey, 39 Barb. N. Y. 253; Foote v. Nichols, 
28 Ill. 486; Frink v. Coe, 4 Greene, Iowa, 555; Dorsey v. Manlove, 14 Cal. 553; Nagle v. 
Mullison, 34 Penn. St. 48. : 

8 Heil v. Glanding, 42 Penn. St. 493; Carter v. Tufts, 15 La. Ann. 16. 

“ By vesture of land is meant all things, except trees, which grow upon its surface, or 
which, as the term imports, clothe it externally. 

& Coke, Litt. 4, b. & 11 Hen. IV, Trin. 16, p. 75. 

5 Lewis v. Jones, 1 Penn. St. 336; Robbins v. Borman, 1 Pick. Mass. 122; Perley v. 
Chandler, 6 Mass. 454; Adams v. Emerson, 6 Pick. Mass. 57; Hunt v. Rich, 88 Me. 195. 

6 Doct. & Stud. dial. 1, c. 8, p. 30; Stammers v. Dixon, 7 East, 207. 

8 Codman v. Evans, 5 All. Mass. 308; Estee v. Baker, 48 Me. 495. Trespass is the proper 
remedy where the defendant conveyed to the plaintiff, reserving a right of way, and after- 
ward built a house in the way. Hays v. Askew, 7 Jones, No. é. 272. 

© Doulson v. Matthews, 4 Term, 503. ‘ 
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tained, the proper remedy is case.‘ Case is also the proper remedy for any 
disturbance of an easement. 

3603. A pew, although tangible, is not such corporeal property in posses- 
sion for which trespass will lie, and, therefore, the owners of a church or meet- 
ing house may all it down, and by that means destroy the pew.” 

3604. To maintain trespass for a tortious entry upon real estate, the plain- 
tiff must have a title accompanied by actual possession, or simply the actual 
possession ; and this property or right need not be to the fee; or it may bea 
property in trees, or vesture of the iad independently of the ownership in the 
soil. So it may also be in any portion of the vesture, as in the herbage, or the 
like; and the estate therein may, as in the land itself, be absolute, or only for 
a limited period. Each of these may be holden by a different tenure, and they 
are to be accounted as separate and distinct from one another.® 

A trespass is not injurious to the right, but only to the possession; no one 
can, therefore, consider himself aggrieved by a trespass who was not in posses- 
sion of the property injured at the time,“ and had not a right to that posses- 
sion.” But a constructive possession is sufficient for that purpose.® 

The proprietor of land cannot maintain an action of trespass unless he has 
first possessed himself of the soil by entry upon it, and it is immaterial whether 
he became proprietor by purchase or by operation of law. His entry, when 
once made, has a retrospective effect, and he is considered to have been in -pos- 
session from the moment his title accrued; in the case of an heir, from the 
death of the ancestor; a devisee, from the decease of the devisor; a personal 
representative, from the demise of the testator or intestate ; and a purchaser, 
from the conclusion of the contract.” 

When the possession, once acquired, has been interrupted for a time, it must 
be regained before the owner of the land can punish a trespass committed after 
his right of repossession accrued. If, for example, Peter lease to Paul land 
for years, and after the determination of the term, before Peter re-enters, John, 
a stranger, enters, and subverts the soil, Peter cannot demand a reparation for 
his injury before he repossesses himself of the property; but, having done so, 
the same relation back which obtains in the former cases has also place in this, 
so that, after Peter’s re-entry, he is considered as having been in possession from 
the moment when the term expired. 

The entry may be made upon a part of the land, in the name of the whole,® 


& Comyn, Dig. Action on the Case, Disturbance, A, 2. 

® Daniel v. Wood, 1 Pick. Mass. 102; Stocks v. Booth, 1 Term, 430. 
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v. Hubbard, 47 Me. 595. See also Haskin v. Record, 32 Vt. 575. 
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East, 33. 
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Watts, Penn. 337; Shepard v. Pratt, 15 Pick. Mass. 82; Beggs v. Thompson, 2 Ohio, 95; 
Rockwell v. Jones, 21 Il. 279; Zell v. Ream, 31 Penn. St. 304. 

* Davis v. Clancy, 3 M’Cord, So. C. 422; Bulkley v. Dorbeare, 7 Conn. 233; Terpenning 
v. Gallup, 8 Iowa, 74; Safford v. Basto, 4 Mich. 406. 

“In New Hampshire, an heir, a devisee, or grantee, may bring trespass without first 
making an entry. Dexter v. Sullivan, 34 N. H. 478; Warren v. Cochran, 29 N. H. 379. 
A purchaser who allows his vendor to remain in possession on sufferance merely may bring 
trespass against a third party. Chesley v. Brockaway, 34 Vt. 550. It is held in Massacha- 
setts that a mortgagee not in possession may maintain trespass against one who removes a 
building from the premises. Cole v. Stewart, 11 Cush. Mass. 181. 

* So a party who has possession of a farm may maintain trespass for an injury to the 
inclosed woodland attached to it. Penn v. Preston, 2 Rawle, Penn. 14. 
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either in person or by attorney. If a stranger of his own accord, without any 
authority from the owner, enters to the owner’s use, who afterward recognizes 
the act, this makes the stranger attorney ab initio. And if one of several 
joint tenants, or tenants in common, enters, they being jointly entitled to the 
possession, his entry inures to the benefit of all.” 

With regard to the nature of the possession, it is to be observed that a mere 
possession is sufficient against any party who cannot show a better title, or, as it 
is generally expressed, against a mere wrong-doer.” For example, a female 
servant has such possession of her bed-room as will entitle her to maintain tres- 
pass against a person who wrongfully forces himself into it while she is in 
bed ;” and so a carpenter has sufficient possession to maintain trespass for an 
injury with force of premises which -he possesses for the purpose of repairing 
them.” It is no defence to an action of trespass guare clausum fregit brought 
by the plaintiff in possession to show that the title of the premises is in a 
stranger, unless the defendant also show an authority from the stranger to do 
the act complained of.” 

But though a tenant at will or sufferance may maintain trespass against a 
wrong-doer, he cannot support this action against his landlord, because an entry 
by the latter determines the tenancy.” 

One who has a mere incorporeal right cannot maintain trespass for its inva- 
sion; as a party having a right of common of pasture cannot support trespass 
quare clausum fregit for treading down the growing upon the land upon 
which he has such right of common, for although he has a right to take the 
grass by the mouth of his commonable cattle, still he is not considered in pos- 
session of the land.” 

A reversioner or remainder-man, who has no right to possession, cannot 
maintain trespass for a wrong done to the estate; their remedy, when the re- 
versionary interest or the remainder has been ‘injured, is an action on the 
case.” 

The purchaser of a growing crop has sufficient possession to maintain trespass 
against a stranger who enters and cuts it.” 

3605, The injury to real property for which trespass can be supported, we 
have seen, must have been committed with force actual or implied, and must 
have been immediate. Though the act of breaking into the inclosure of the 
proprietor is, in general, injurious to him, still it may take place without caus- 
ing him any damage, and in that case he cannot recover any compensation.” 
It will be recollected that the owner of the superficies is entitled upward a su- 
perficie terre usque ad celum, and that his property is inclosed with an imag- 


® Croke, Eliz. 561. Smith v. Dale, Hob. 120. 

a Catterlin v. Douglass, 17 Ind. 218; Albin v. Lord, 39 N. H. 196; Rogan v. Perry, 6 

isc. 1 

% Lewis v. Ponsford, 8 Carr. & P. 687. 

™ Hall v. Davis, 2 Carr. & P. 33. See Graham v. Peat, 1 East, 246. 

* Finch v. Alston, 6 Ala. 83; Barstow v. Sprague, 40 N. H. 27; Weimer v. Lowery, 11 
Cal. 104; Wilson v. 'Hinsle ,13 Md. 64. 

3 Comyn, Dig. Trespass, B, 2; Starr v. Jackson, 11 Mass. 520; Hingham v. Sprague, 15 
Pick. Mass. 102; Mason v. Holt, 1 All. Mass. 45. A landlord who has entered to determine 
a tenancy at will may maintain ‘trespass for a subsequent entry by the tenant. Mussey v. 
Scott, 32 Vt. 82. 

Mi Brooke, Abr. Treapass, pl. 174; Bacon, Abr. Trespass, ©, 3. 

T Lienow v. Ritchie, 8 Pick. Mass. 235; Taylor v. Townsend, 8 Mass. 411, 415; Cannon 
v. Hatcher, 1. Hill, So. C. 260 ; Shattuck v. Gragg, 23 Pick. Mass. 104. 

® Dolloff v. Danforth, 43 N. H. 219. 

* Every trespass on real estate is an injury, and whether damage be caused or not, yet 
the plaintiff is entitled to a verdict and to nominal damages at Tenat; Attwood v. Fricot, 
17 Cal. 37; Champion v. Vincent, 20 Tex. 811. 
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inary fence, of course extending upward usque ad celum. The breaking of this 
imaginary line is a trespass; but if it be broken without causing any damage 
to the owner, as, where a man flies a kite across the land of another, at a con- 
siderable height from the surface, no action lies. But to prove that it is a tres- 
pass, it is ony necessary to consider that if the line should break, and the 
instrument fall upon the land, the owner would not be justified in entering 
upon it to carry it away, as he would be if the kite had been placed there with- 
out any fault of his own.” 

It is perfectly immaterial whether the wrong-doer intended to commit a trespass 
or not, except that if it be clearly shown he did not intend to commit the injury, 
the jury will take this matter into consideration in assessing the damages; but he 
will be liable to make compensation for the injury he has caused.” The injury 
may be committed without going on the plaintiff’s land, as when the defendant 
shoots game on the land while standing on the public highway; in such case 
the entry of the shot is considered as his entry,” though, in general, when the 
Injury is committed off the plaintiff’s land, the remedy is case. 

3606. It frequently happens that the entry is lawful, and therefore no ac- 
tion could be had against the person who made it; but by his cas ey acts, 
which are unlawful, he becomes a trespasser ab initio, for the law will not per- 
mit that a man whom it has armed with authority shall, under pretence of en- 
forcing its requirements, commit a wrong. Thus, if a landlord enter to deter- 
mine a lease at will, which is a lawful act, and he had the right so to enter, and 
afterward unlawfully made a search there for stolen goods, he will be a tres- 
passer ab initio. But the abuse of a license given to the defendant by the plain- 
tiff to enter his land will not make him a trespasser ab initio.® 

3607. The action of trespass is the proper remedy for injuries to personal 
property, which may be committed by the several acts of unlawfully striking, 
chasing, if alive, and carrying away to the damage of the plaintiff, a personal 
chattel of which he is in possession.“ Where the injury consists in causing 
damage to the property, the action is trespass vi et armis; where the defendant 
has taken possession and detains the property, the action is trespass de bonis 
asportatis. This will be considered with reference to the nature of the thing 
affected, the plaintiff’s right to it, and the nature of the injury. 

3608. Trespass lies for taking or injuring all inanimate personal property of 
which possession may be had, and all animals of a domestic or tame nature, as 
horses, cattle, dogs, cats, and the like, and all animals of marketable value, 
such as parrots and monkeys; and it is the proper remedy also for taking or 
injuring animals ferce nature when reclaimed, or their bodies when dead ; the 
taking and injuring may be done either by striking, or chasing, if alive, and 
carrying away the chattel. Although the thing of which the plaintiff has been 
deprived is only susceptible of a qualified property, as are all animals fere 


® Hammond, Nisi P. 164, 165, 168; 2 Rolle, Abr. 567, L, pl. 1. 

è Luttrell v. Hazen, 3 Sneed, Tenn. 20; Pearson v. Inlow, 20 Mo. 822. 

8&2 Keble v. Hickringill, 11 Mod. 74, 130. 

8 Gilson v. Fisk, 8 N. H. 404; Bradley v. Davis, 14 Me. 44; Jarrett v. Gwathmey, 5 
Blackf. Ind. 287; Sackrider r. McDonald, 10 Johns, N. Y. 253. 

*® Faulkner v. Alderson, Gilm. Va. 221. 

® Cushing v. Adams, 18 Pick. Mass. 110, 114; Allen v. Crofoot, 5 Wend. N. Y. 506; 
Wendell v. Johnson, 8 N. H. 220; Stone v. Knapp, 29 Vt. 501; Humnewell v. Hobart, 42 
Me. 565. But see Kissecker v. Monn, 36 Penn. St. 313. Where one entered upon land 
under an agreement to purchase it, but refused to fulfil his agreement, but cut and carried 
off timber, it was held that he became a trespasser ab initio. Lyford v. Putman, 35 N. H. 
563. 

® Wright v. Ramscot, 1 Saund. 84, n. 2, 3; Fitzherbert, Nat. Brev. 86; Brooke, Abr. Tres- 
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nature, still the plaintiff may maintain this action; for though under these cir- 
cumstances a suit by which the value of the chattel is sought to be recovered, 
such as detinue and trover, cannot be supported, yet trespass may, for the very 
reason that the value of the property injured is not necessarily demanded in 
this action; the plaintiff may recover a compensation for the act of dispossessing 
him. 

Where the technical forms of actions are retained, it is sometimes important 
in this action to observe the distinctions between real and personal estate. 
Where real estate is entered upon, the proper remedy is trespass quare clausum, 
and injuries committed by the same act upon chattels on the premises are merely 
matters of aggravation.” But trespass de bonis se pee lies also for carrying 
off fixtures or portions of a building temporarily dissevered therefrom.® 

3609. It is not requisite that the plaintiff should have any other title to the 
property than possession, because it is for an injury to his possession that the 
compensation is given him. When the injury was committed he must have 
had an actual or constructive possession, and also a general or qualified prop- 
erty. 

This property may be either where the party is general owner and entitled 
to immediate possession ; the qualified owner coupled with an interest, and also 
entitled to immediate possession ; a bailee with a naked authority simply; or it 
may arise from all possession without the consent of the owner, or even 
against his consent. 

3610. It is a rule or maxim of law that absolute property in personalty 
prima facie draws to it the possession ;® if a man, therefore, is the absolute 
proprietor of a chattel and also entitled to possession, notwithstanding it is out 
of his custody, yet, in contemplation of law, he is actually possessed ; as, when 
the owner has parted with his possession to a carrier or a servant, giving him 
only a bare authority to carry or keep, not coupled with an interest in the 
thing.” Assignees under a voluntary assignment who are entitled to the 
session of personal property may therefore maintain trespass for it; and so 
may executors or administrators for an injury to property committed after the 
death of the testator or intestate, and before probate or granting letters of ad- 
ministration.” 

But if the general owner of property part with his possession, and the bailee 
at the time the injury was committed have a right exclusively to use the thing, 
the inference of possession is rebutted and the owner has only a right of posses- 
sion in reversion, in that case he cannot maintain trespass ;* the bailee may 


8 Sturgis v. Warren, 11 Vt. 433; Reed v. Peoria R. R., 18 Ill. 403. 

® Wadleigh v. Janvrin, 41 N. H. 503. 

® Mather v. Trinity Church, 3 Serg. & R. Penn. 512; King v. peta) aig 10 Penn. St. 
217; Brainard v. Barton, 5 Vt. 97; Parsons v. Dickinson, 11 Pick. Mass. 382; Daniels v. 
Pond, 21 Pick. Mass. 367; Clark v. Carleton, 1 N. H. 110; Daniel v. Holland, 4 J. J. 
Marsh. Ky. 18; Putman v. Wyley, 8 Johns. N. Y. 432; Hoyt v. Gelston, 13 Johns. N. Y. 
141. 7 
” Burser v. Martin, Croke, Jac. 46; Wilbraham v. Snow, 2 Saund. 47, a, b, d. 

"a Walker v. Wilkinson, 35 Ala. N. 8. 725; Gauche v. Mayer, 27 Ill. 134. The general 
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“called for” it. Staples v. Smith, 48 Me. 470. Where a trespasser cuts trees upon the 
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bring trespass. Lane v. Thompson, 43 N. H. 320. And see Strong v. Adams, 30 Vt. 221. 

* Hower v. Geesaman, 17 Serg. & R. Penn. 251. 

s Wilbraham v. Snow, 2 Saund. 47, a, b, d. 

* Soper v. Sumner, 5 Vt. 274; Hart v. Hyde, 5 Vt. 328; Putgam v. Wiley, 8 Johns. N. 
Y. 432; McFarland v. Smith, 1 Miss. 172; Wilson v. Martin, 40 N. H. 88; Gay v. Smith, 
88 N. H. 171; Hammond v. Plimpton, 30 Vt, 838, 
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support that action, and the general owner may have an action of tresp:.ss on 
the case for the injury done to his reversionary interest. 

If the general owner has made a conditional sale and the property is deliv- 
ered to the vendee, the vendor cannot bring trespass for an injury done before 
the time stipulated for the payment, as the vendee has the possession coupled 
with an interest,” i 

Trespass will not lie by a general owner against a bailee for mere abuse of 
the chattel; though if the bailes destroy the thing and the injury be with force, 
trespass will lie. 

3611. In general, the special owner must have reduced the chattel to his cus- 
tody before he can maintain trespass for a forcible injury done to it, unless he 
is a factor or consignee of goods who has an interest in respect of his commis- 
sions; this is because the injury is done to his interest.” 

When the qualified owner has reduced the chattel to his custody and it is 
afterward forcibly injured, while his right continues he may maintain trespass 
against the wrong-doer, even against the general owner himself. 

When a chattel has been sold, but no delivery has been made, the vendec 
is constructively in possession and may maintain trespass for any injury done to 
it. 

Where trespass is brought by one having a special interest in or a lien upon 
the property against a mere wrong-doer, the plaintiff is entitled to recover the 
same damages as the general owner, if in possession, would be entitled to for 
the same trespass,” being liable to account over to the general owner for all dam- 
ages recovered more than the compensation for the injury to his special interest. 
But where the trespass is committed by the ss owner, only the loss in- 
flicted upon the special interest can be recovered.” In some cases of trespass 
the defendant is allowed to prove in mitigation of damages that the property 
has come into possession of the general owner.’ 

3612. A bailee who has the possession coupled with an interest and a right 
to the possession for a definite time has exclusively the right to maintain tres- 
ee This applies to cases of hiring™ and pledges for a time certain.’(” A 

ilee who has a lien and a right of possession until his lien is removed may 
maintain the action, but this right is not exclusive of the general owner. Thus 
carriers, factors, pledgees. A mere depositor without hire and without a lien 
may maintain the action against all except the general owner and those claim- 
ing under him. So also may a gratuitous borrower. 

3613. A possessor without the consent of the owner may have obtained his pos- 
session by legal means, although it may even be against the owner’s desire, such 
as the finder of an article which has been lost; till the owner is discovered the 
finder has the sole right to it, and he may maintain trespass against any one 
but the owner. But the possessor may have obtained the possession unlaw- 
fully, and in that case he can also support this action against any but the legal 
owner, and the defendant cannot, as in trover, show property in a stranger. 
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3614. To entitle the plaintiff to compensation in damages, there must have 
been an injury to the property. Though general damages will be presumed for 
a battery to the person, and upon proof of the fact he will be entitled toa 
verdict, because it is impossible to prove what have been his sufferings, the rule 
is different with regard to personal property ; it is not every unlawful touching 
of such property which will entitle the plaintiff to recover; when he alleges 
that he ae sustained a loss by such an act, he must in general show what 
special damages he has sustained. Thus, the mere battery of a horse, not ac- 
companied with special damages, is not sufficient to maintain an action of tres- 
pass ;'® the chattel injured must have been lessened in value, or else no com- 
pensation is due. 

A mere levy upon property without removing, or in any other way interfer- 
ing with it, is a trespass and sufficient to maintain an action.’ 

3615. Taking goods from the owner’s possession is injurious, for he is by 
such act deprived of their use and enjoyment, so that, although they may have 
been returned to the owner in the same condition in which they were when 
taken, yet he may have trespass for the act of dispossessing him. 

The taking need not be forcible, but consists in removing them from the 
possession and control of the owner, either by an actual physical taking, or by 
acts which are inconsistent with the owner’s possession.’ 

3616. Trespass is in general a concurrent remedy with trover for most il- 
legal takings,” though in some cases the latter action cannot be maintained; 
as, when there is no intent to interfere with the dominion of the plaintiff, or to 
change the condition of the property so taken."° Trespass lies for any imme- 
diate injury to personal property occasioned by actual or implied force, though 
the wrong-doer might not take away or dispose of the chattel; as, for shooting 
the plaintiff’s horse, or for mixing water with his wine.'” 

7. The intent with which the injury has been committed is altogether 
immaterial. If the injury were without justifiable cause or purpose, the de- 
fendant will be liable, though it were done accidentally or by mistake; ™? as, if 
a sheriff by mistake should seize the goods of a wrong person on an execution ; 
or if the defendant unintentionally, but with some negligence, run down a ship 
or a carriage; or when the owner of a balloon accidentally descend with it 
into the plaintiff’s garden." 

3618. Trespass may also be supported, in some instances, for injuries com- 
mitted to personal property while in the lawful possession of the wrong-doer ; 
as, where he has been guilty of an abuse which renders him a trespasser ab in- 
itio. A distinction here must be observed ; an abuse of an authority given by 
the law will in general render the wrong-doer a trespasser ab initio, but an 
abuse of an authority in fact, as a license given by the plaintiff, will not make 
him such a trespasser."* When the authority given is a license in fact, the 
remedy is case, and not trespass,"® 
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3619. Trespass to the relative rights consists in the several acts of committing 
adultery with another man’s wife, seducing his servant, of offering a personal 
violence, or threatening to commit one to his wife or servant, by which the party 
injured has sustained damage. This subject will be considered with reference 
to the nature of the plaintiff’s right, the nature of the injury, and the damages 
he has sustained. 

3620. To maintain trespass against a wrong-doer, the plaintiff must be ag- 
grieved and suffer a loss; when he sues for criminal conversation with his 
wife, it is clear he can have sustained no injury, unless the relation of husband 
and wife subsist between them de jure; but for all other injuries to her he is 
entitled to redress if the relation subsist de facto only." 

362L When an action of trespass is brought against another for the seduc- 
tion or injury of his servant, he must prove that she is such, and unless he can 
establish this point he cannot recover, for then he has not been injured. The 
relation of servant to the plaintiff is indispensable to support this action. The 
proof of it may be by evidence of an express or implied contract of service ; 
the slightest act is sufficient; as, the circumstance of her having milked the 
plaintiff’s cows.'® 

In these cases force is implied, the wife and servant being incapacitated by 
law to give their consent. It is for this reason that trespass lies, but unless in 
addition to the seduction the defendant has also committed a trespass by unlaw- 
fully entering the plaintiff’s house, it is more usual and more correct to bring 
an action on the case. 

3622. The injury must consist of the seduction, or of a personal violence, or 
threatening to commit one, to his wife or his servant. The fact that a wife is 
so de facto only, for example, that she has been received as the plaintiff’s wife 
in the family, is sufficient to establish the relation between them, and entitle him 
to a compensation for the injurious consequences of violence or menace to her 
person. In such case, to entitle the husband to damages she must have been 
actually incapacitated from discharging her relative duties, and distinct proof 
must be adduced to this point; with respect to any personal sufferings which 
the wife may have endured, the husband not being a sharer in them, they do 
not entitle him to claim a compensation. If damages are to be recovered for 
them, the wife should be joined in the action. 

But in many cases the injury to the master results in the loss of services, be- 
cause the servant has been incapacitated to render them in consequence of the 
defendant’s wrongful act; although the injury is not immediate, still an action 
of trespass may be sustained. An injury to an apprentice or to a servant, 
whether hired by the day or by the piece, if a loss to the master is the conse- 
quence, will sybject the sR 8 to an action of trespass by the master.’ 

. The injuries to a man’s relative rights are those ahh relate to him 
as husband and as master. As husband, his rights are injured by the adultery 
of his wife. This crime renders the woman more or less unfit to discharge her 
relative duties, and so the interests of her husband are deteriorated by their 
non-performance. ‘This has been fully explained in another place, to which the 
reader is referred.'® 

3624. As master, he is entitled to demand a reparation for the consequences 
of personal violence offered to his servant for any loss he may have sustained. 


nt Morris v. Miller, 4 Burr. 2057; Birt v. Barlow, Dougl. 171. 
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For the seduction of his female servant, if the master has not sustained a loss 
of service, he cannot claim a pecuniary satisfaction from the seducer; for unless 
the physical powers of the servant have been so weakened and impaired as to 
prevent the performance of the duties of her office, either altogether or up to 
their full extent, the master is not injured; and as the law now stands, the mas- 
ter could not perhaps recover where there was a simple act of fornication unat- 
tended by pregnancy. 

The amount of damages which the law gives to the master in case of seduc- 
tion is the value of the service lost; but the jury may, and usually do, take into 
consideration the injury to his feelings and the like, and increase the damages 
in proportion to the aggravating circumstances. 

$625. The pleadings consist of the declaration, the plea in abatement, the 
general issue, special pleas, and the replication. 

3626. Many matters which relate to the declaration in trespass have been 
treated of when we considered the general nature of a declaration, and then 
much was anticipated of what might have been examined under this article.” 

The declaration contains a concise and clear statement of the injury com- 
plained of, whether to the person, real property, personal property, or to the 
relative rights of the plaintiff, and should allege the injury to have been com- 
mitted vi et armis” 

It must allege the plaintiff’s possession, actual or constructive, at the time of 
the trespass or acquired since,'™ but the close need not be described either by 
name or boundaries.™ 

3627. When the plaintiff complains of several trespasses as having been com- 
mitted at distinct periods, the plaintiff, that he may recover for all, should de- 
clare according to the truth of the case; therefore, when he names only one day 
or period of time in his count as the time when the wrong was done, he will not 
be allowed to give evidence of injuries suffered at several days and times ;™ it 
is for this reason the common averment, “ diversis diebus et temporibus,” is in- 
serted. The particular times need not be inserted ; it is sufficient if the decla- 
ration specifies two days, the first and the last day the plaintiff assumes when 
the trespass was committed, and leave the intervening days at large. 

But when several distinct acts of violence have been offered to the person or 
property of another upon one and the same occasion, they all together consti- 
tute but one injury, and must be redressed, if at all, in one action; and a recov- 
ery of damages for any portion of the grievance will bar a future action brought 
to obtain satisfaction for the residue. For example, when the defendant makes 
a wrongful entry on plaintiff’s land, tramples upon the grass and turns up the 
soil, here the acts of breaking the inclosure, treading down the herbage, and 
subverting the ground are distinct acts of trespass, but having been committed 
upon the same occasion, to the same subject matter, must be redressed together 
in one action.” Again, if several blows are given, though each constituted a 
battery, if given at the same time they constitute but one cause of action, and 
cannot be treated as distinct injuries. 

3628. There is, however, an exception to this rule. When a tenant has 
been disseised, he may recover in an action damages for breaking through his 
inclosure, and, after he has regained his possession, he may, in a second action, 
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recover compensation for the trespasses done to his tenements in the interim 
between the ouster and the re-entry.’” 

3629. When the same acts of trespass have been continued for an uninter- 
rupted period, the declaration should lay it with a continuando ; as, if Peter 
turns up the ground, and treads upon the herbage of Paul for three days to- 
gether; here Paul would recover damages as well for the subsequent acts of 
treading down the grass and subverting the soil, as for the first; he must, 
therefore, complain of such subsequent trespasses in his action brought to re- 
cover a compensation for the former, and this he does by averring that Peter 
on such a day trampled upon the herbage and turned up the ground, “ continu- 
ing the said trespasses for three days following ;” though this averment, strictly 
construed, may seem to import a continuation of the very identical act of tres- 
pass, yet it has received another interpretation ; it may also be taken to denote 
a repetition of the same kind and description of injury.” 

But to be averred under a continuando, a trespass must be of the same kind, 
it cannot be averred, for example, when the injury consists in killing and carry- 
ing away an animal, because there remains nothing to which a similar injury 
may again be offered; for any trespass committed after the first must be a new 
trespass to something else.'” 

There is a difference between a continuando and the averment diversis diebus 
et temporibus, on divers days and times. In the former, the injuries complained 
of have been committed upon one and the same occasion; in the latter, the acts 
complained of, though of the same kind, are distinct and unconnected.™ 

O. If it is intended to recover damages for an abuse of an authority in 
law, by which the defendant has become a trespasser ab initio, the previous 
trespasses must be stated in the declaration ; for, unless the claim is made there 
it cannot be added by the subsequent pleadings. It is true that this matter 
might be replied to a defence of justification, for the purpose of cutting down 
the defence, but it would give no title to recover if not stated in the declara- 
tion. 7 

363L The allegation “ et alia enormia ei intulit ” is introduced to enable the 
plaintiff to give in evidence such matters as aggravate the trespass to sume ex- 
tent. Matters of aggravation should, however, be set forth in the count, to 
enable the defendant to meet them in evidence, or the plaintiff will not be al- 
lowed to prove them on the trial, unless decency required that they should be 
omitted. 

This allegation is not, however, material to the right of action, and disprov- 
mg the matters of aggravation does not defeat the plaintiff." And as the 
plaintiff’s right to recover depends on the original trespass, he cannot recover 
for the matters of aggravation unless he proves the wrongful entry.” 

3632. The plaintiff must lay an amount of damages sufficient to compensate 
him for his losses. If special damages have been the consequence of the tres- 
pass, they must be particularly set forth with the same minuteness of detail as 
the cause of action in general, for this is equally a part of the complaint,” un- 
less the nature of the case renders such detail impossible, and then les certainty 


17 Arden v. Kermit, Anth. N. Y. 83. 

18 Gould, Plead. ch. 3, 86; Bacon, Abr. Trespass, 2; 3 Sharswood, Blackst. Comm. 212; 
Manchester v. Vale, 1 Saund. 24, n. (1); Saunders v. Palmer, 1 M’Cord, So. C. 165; Folger 
v. Fields, 12 Cush. Mass, 93; Benson v. Swift, 2 Mass. 50; Pierce v. Pickens, 16 Mass. 470. 

19 Gould, Pl. ch. 3, 3 88. 

1° Hammond, Nisi P. 91; Gould, Pl. ch. 8, 34 98, 94, 95. 

™ Phelps v. Morse, 9 Gray, Mass. 207; Halsey v. Matthews, 3 Ind. 404. 

B Reed v. Peoria R. R., 18 Ill. 408. 

18 Hunt v. Jones, Croke, Jac. 499. 
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in describing the inconvenience will be required, and so much as the subject 
matter admits of will suffice for lex non cogit ad impossibilia.™ 

3633. When another writ of trespass for the same cause is pending between 
the same parties, or, it seems, a co-trespasser,'” the fact may be pleaded in 
abatement. But it must appear it is for the same cause of action, and this can- 
not be known until the plaintiff has declared. 

3634. It is a general rule that all who have participated in the inconveni- 
ence resulting from the trespass, should be made complainants in the suit 
brought to redress it. Its,object is to relieve the defendant from a multiplicity 
of actions, so that he can only object to the non-joinder of the other parties 
aggrieved by plea in abatement; this right he may waive if he chooses, and 
then he will be liable to each one of the parties injured for his share of the 
compensation to be recovered in damages. 

. If the wife sues or is sued alone, the objection to the irregularity 
ought to be made by plea in abatement.’* And in an action by husband and 
wife, if the defendant intends to controvert the fact of their marriage, he must 
do it at this stage of the proceedings, for he cannot do so under the genera! 
issue. 

3636. The general issue is not guilty of the trespasses alleged by the plaintiff, 
and it must conclude to the country. 

When the general issue is pleaded, the plaintiff is required to establish the sev- 
eral allegations contained in his count, and under this plea, therefore, their ex- 
istence may be controverted by the defendant. But when the defendant pleads 
matter in justification or excuse and alleges that in law he is not liable, he can- 
not show this under the issue of not guilty, because that simply denies the com- 
mission of a trespass which the defences of justification or excuse admit. Be- 
sides, to constitute a trespass, some damage must have actually resulted, or must 
be likely to ensue, and consequently the defendant is at liberty under ‘the gen- 
eral issue to dispute this fact. If, for example, the plaintiff has declared for a 
battery, the defendant may show that he gently ached him for the purpose of 
ea | attention, and leave it to the jury to say what inconvenience has hap- 
pened or is likely to befall him. Again, when the trespass is in its nature a 
local injury, or is made so by statute, the locality of the suit is essential to the 
olaintif? ’s case; the defendant will succeed, therefore, unless the plaintiff can 
establish that the cause of action arose within the particular district or county 
laid in the declaration. 

3637. Special pleas in bar, as we have already seen, are those which con- 
fess that the facts alleged in the declaration are true, and disclose some circum- 
stances which show that in law no injury has been sustained, or that the right 
of action is discharged.’ 

When the matter of the plea is not in lawan answer to the entire declaration, 
a prefatory recital of those trespasses to which it applies must be made in the 
outset ; but otherwise, such introduction is not requisite.” 

The plaintiff is not required to confine himself to any particular time on 
which to charge that the offence was committed; he may select any day he 
thinks proper, and the plea must not vary from it unless the nature of the de- 
fence requires that it should be truly stated. 


14 Tresham’s Case, 9 Coke, 110; ai v. Herring, 8 Term, 130. 

1% Rawlinson v. Oriett, Carth. 9 136 Milner v. Milnes, 8 Term, 627. 

17 Dickenson v. Davis, Ae 480. 18 Before, 2923. 

19 The reader is referred to n. 2923 for a more full exposition of the law relating to 
special pleas. 

1 Vincent v. Preston, 12 Mod. 602. See Parker v. Parker, 17 Pick. Mass. 236. 

141 Purset v. Hutchings, Croke, Eliz. 312. 5 
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For the same reason, when the trespass is transitory in its nature, the plain- 
tiff may lay the offence to have happened in any county he pleases, and there- 
fore, unless it is essential to the defence that the place where it really took place 
should be disclosed, the plea must accord with the declaration in this respect.!* 

In general, no plea is required to matters in aggravation, because when the 
plea, if true, destroys the lah of the plaintiff to recover at all, it necessarily 
avoids all matters laid in aggravation of the principal charge. 

In an action of trespass quare clausum fregit the defendant may deny the 

laintiff’s title by pleading, liberum tenementum, that he himself holds the free- 
hold, and consequently, cannot be guilty of entering it.'® 

The defendant may also plead a license to enter the premises either in law or 
in fact. 

3638. A special plea which amounts to the general issue is defective; for 
this reason care must be taken that the matter of the special plea be such as 
shows and confesses that a trespass has been committed; otherwise, it will 
amount to the general issue.“ 

When there are several defendants, they may join in pleading these matters, 
which are a defence to all alike, or they may sever. If the subject matter of 
their respective defences, however, is peculiar to each individually, they must 
of necessity sever in their pleas. 

But the defendants must be careful not to join in a plea the matter of which 
is a good defence for one of them but not for the other, for such plea is bad 
altogether. Being an entire plea, it cannot be separated into parts, and being 
defective in part, it is so in all. If, for example, the sheriff, his bailiff, and the 
plaintiff in an original suit are jointly sued in trespass and they jointly pleaded 
a plea of justification under a void writ, it will be bad, because, although the 
sheriff and his bailiff might be justified under it, the original plaintiff could not 
be, and so the plea would be bad as to all.'* 

Special pleas are classified into those which are in justification, in excuse, or 
in discharge. These have already been fully considered. 

3639. When the defence is local, varying from and traversing the venue in 
the declaration, and all other places beside the one named in the plea, the plain- 
tiff may either tender an issue upon the traverse or pass it by and answer the 
matter of the defence.’ 

If the defendant has justified by his plea under an authority in law, the 
plaintiff may reply that he has abused such authority, and thereby become a 
trespasser ab initio. This form of replying is sometimes termed a replication 
in the nature of a new assignment. 

The replication de injurid sud proprid. absque tali causa denies the whole 
pica, and puts in issue, and compels the defendant to prove, every material al- 

egation in his plea. In form, it is that the defendant committed the trespass 
or grievances of his own ‘wrong without the cause by him in his plea alleged. 
The word without is adopted in all formal traverses, and is negative, here sig- 
nifying and not for, as is evident from the language of the ancient entries, 
which is “ et nemy pur tiel cause.” 

3640. The evidence is to be considered in two divisions, first, the evidence 
for the plaintiff, second, the evidence for the defendant. 


“2 Errington v. Thompson, Ld. Raym. 183. 

“3 He may plead the freehold either in himself or in another with whom he is in privity. 
Jones v. Wafer Co., 18 Ga. 539. 

4 Brown v. Archer, 1 Hill, N. Y. 266; Abel v. Abel, 1 Root, Conn. 549. 

16 Phillfps v. Biron, Strange, 509; Smith v. Boucher, Strange, 993; Middleton v. Price, 
_ Strange, 1184. 
1 Before, 2923. “1 Serle v. Darford, Ld. Raym. 120. 
18 The reader is referred, for a full capan ion of the replication de injuriâ, to n. 2977. 
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3GAL The evidence in favor of the plaintiff relates to the right of the plain- 
tiff, the injury committed by the defendant, and the damage done. 

3642. The invasion of the plaintiff’s right of possession is sufficient to sup- 
port this action ; though the right of property may and frequently does become 
a subject of controversy, still the gist of the action is the injury done to the 
plaintiff’s possession. 

The possession of the plaintiff, which may be thus invaded, is actual or con- 
structive; and it is rightful or de facto. Upon proof of an injury done to his 
possession, when the possessor does not hold for another, he may maintain his 
action. 

3643. The general owner has not only a constructive possession when the 

roperty is in the care and custody of his servant, agent, or overseer, or in the 
haad of a bailee for custody, carriage, or any case, as borrower, depositary, or 
mandatary, when the bailee has no vested interest, and then he may sue in 
trespass; but he has also a constructive possession as against his bailee or ten- 
ant, who having a special property in-the chattel has violated his trust by de- 
stroying that which was confided to him. Thus, where a bailce of a horse 
kills him, or if a joint tenant or tenant in common destroy the joint property, 
or if a tenant at will cuts down trees, the interest of the wrong-doer is thereby 
determined, and proof of these facts will be sufficient to entitle the plaintiff to 
recover. 

3644. But one not having a right of possession, but being entitled merely 
to a reversionary interest, cannot maintain trespass, as we have seen; but for 
the injury which he has sustained he may have an action on the case. 

3645. With regard to fences and hedges, and other erections on the bound- 
aries of an estate, on a question of e between two proprietors, the plain- 
tiff, to support his action, must prove them to be his, and if he built them at. 
his own expense upon his own land, they are his; but if built equally upon the 
land of both, though at their joint expense, each is the owner in severalty of 
the part standing on his own land. When there is no proof as to who is the 
owner of a partition fence, it is presumed to be common property of both.” 

3646. However great may have been the injury to the plaintiff, he cannot 
recover unless he can prove that it has been committed by the defendant. Pos- 
itive proof that he committed the injury will be sufficient to make him liable, 
unless he had a lawful justification or excuse. He will be chargeable also if 
it be proved that the wrong was done by his command, or that he subsequent] 
sanctioned it, or took advantage of it for his own benefit, or participated wi 
others in the acts, or by inciting others to it. 

Any one who assists or participates in a trespass is liable alone or with the 
others for the whole damage, and a corporation and its servant may be sued 
jointly for an injury caused by the latter in carrying out his instructions,’ 

It must be proved that the act was done with force, directly applied, for 
without this there was not such an injury for which trespass will lie. 

3647. Although the act complained of may have been committed with force 
to the person, personal, or real property of the defendant, yet if it caused no 
damage, the plaintiff cannot recover. We have already mentioned the follow- 
ing cases: where the defendant proved that he gently touched the plaintiff to 
_draw his attention; where he committed a battery on his horse which was not 


1 Matts v. Hawkins, 5 Taunt. 20. 
1% Cubit v. Porter, 8 Barnew. & C. 257, and note. See Vowles v. Miller, 3 Taunt. 138; 
Archbold, Nisi P. 328; 2 Greenleaf, Ev. 2 617. 
151 Petrie v. Lamont, 1 Carr. & M. 93. 
82 Hewett v. Swift, 3 All. Mass. 420; Wallace v. Miller, 15 La. Ann. 449. 
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followed by any damage; and where he flew a kite over his fields, without 
otherwise entering the plaintiff ’s close. In these cases trespass cannot be main- 
tained. 

When the plaintiff is in possession of personal property, he may in general 
recover for the whole damage. But a tenant in common of real estate can re- 
cover only for the damage ‘Gis to his interest.’ 

A landlord and tenant may both maintain actions at the same time, and the 
tenant recovers for the injury to his possession and the interruption of his pro- 
fits, and the landlord for the permanent injury to the estate.'™ 

3648. Under the general issue of not guilty the defendant may prove that 
he did not take the goods, or that the plaintiff had no property in them, or that 
he did not enter the plaintiff’s close, or that the freehold and immediate right 
was and still is in himself, or in one under whom he claims title. He may also 
prove under this issue that he made a distress for rent, when it was made on 
the premises ; but if it were made elsewhere, or for any cause but rent in arrear, 
no evidence of it can be admitted, except under a special plea." Matters in 
justification, or excuse, or in discharge of the action, we have seen, must be 
specially pleaded, and cannot be given in evidence under the general issue; but 
matters in mitigation of the wrong and damages may be given in evidence 
under this issue.” Thus, in an action of trespass for false imprisonment, 
against an individual who was a police officer when the Seal issue was 
pleaded, evidence of reasonable suspicion of the plaintiff’s having been guilty 
of felony was received in reduction of damages ;' and in a similar case evi- 
dence was allowed to be given of the contents of the plaintiff’s trunk, for the 
purpose of showing that he was addicted to burglary; but it was held that 
the plaintiff ’s character could not be given in evidence under the general 
issue. 

3649. Under the plea of liberum tenementum the defendant must prove that 
he has a title to the premises. This may be done either by documentary evi- 
dence or by proof of actual adverse possession for twenty years. The plea 
admits the possession to have been in the plaintiff, as described in the declara- 
tion, and that the defendant committed the acts complained of. If the defend- 
ant succeeds in establishing a title to part of the close, he will succeed, though 
he does not prove a title to the whole.’ 

3650. Under the plea of license, tne defendant may prove a license in law 
or in fact, express or implied. If he can prove that he entered to serve a legal 
process, the doors being open, or to distrain for rent, or to do any of the 
numerous acts which justify an entry on the land of another, he will be justi- 
fied." And it makes no difference if the license was given by mistake.” 

865l. We have seen that the replication de injurid sud, absque tali causa, 
puts in issue the whole of the plea of the defendant; the whole plea being thus 
traversed under this replication, the plaintiff may adduce any evidence disprov- 
ing the facts alleged in the plea; but he cannot go into evidence of new matter, 
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which shows that the defendant’s allegation, though true, does not justify the 
trespass.’ | 

3652. When the verdict has been rendered for the plaintiff in trespass, the 
judgment is, that he recover his damages assessed by the jury, and costs. The 
rule in assessing the damages is to include not only the principal transaction, 
but all its attendant circumstances and its natural and injurious results.“ 
The effect of such judgment, when it is rendered for seizing personal property 
and retaining it, are the damages given for the value and the tortious taking, 
and changes the title to it, so that the trespasser becomes the owner.'© 

When chattels which are used in trade or commerce are illegally seized, the 
loss of probable profits from their sale or use cannot be recovered.'* But the 
plaintiff may have damages for the peculiar value to him ; as, where, by a tres- 
pass, the plaintiff loses a lease which was of peculiar value, on account of 
business opportunities.” Where the property is taken without malice, under a 
claim of title, the damages are its value at the time of taking, with interest 
from that time.'® : 

3653. The judgment for the defendant is for costs. A judgment in trespass 
is conclusive only on the facts necessarily involved. It may decide either that 
the trespass was not committed or that the plaintiff was not in possession ; it 
decides nothing as to the right of property, and cannot be pleaded in actions 
involving the right of property, as real actions or trover.!® 


ee a v. Rochford, 2 W. Blackst. 1165; King v. Phippard, Carth. 280; Warral v. Clare, 
2 Campb. 629. 
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The nature of the injury or ouster. 
Allegation of lease, entry, and ouster. 
The pleadings in modern practice. 

The issue in ejectment. 

Joinder of plaintiffs. 

The evidence. 

Evidence for the plaintiff 

Evidence of title when tne parties are privy to each other. 
Evidence of title when there is no privity. 
Evidence of title in the heir at law. 
Evidence of title in a devisee. 

Evidence of title in a personal representative. 
Evidence of title in a guardian. 

Evidence of possession by the defendant. 
Evidence for the defendant. ° 
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3654. Mired actions are such as appertain in some d to both real and 
rsonal actions, and therefore are properly reducible to neither of them, being 
rought for the specific recovery of lands, tenements, or hereditaments, and for 
the damages for injuries sustained in respect of such property.' These are prin- 
cipally ejectment and waste. 
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3655, When the person entitled to the possession of real estate is deprived 
of his possession and is prevented from occupying it, his remedy is by an action 
of ejectment. Although this remedy as existing at common law has now become 
obsolete, a brief history of its origin will be useful. It was at first invented to 
supply a remedy for a tenant for years who was ejected from his term, and for 
which ouster he had no complete remedy until the reign of Edward III. In 
its form it was an action of trespass, and is properly called trespass in eject- 
ment, and was brought by the tenant to recover damages for an unlawful intru- 
sion on the land. In this action at first damages alone were recovered, but in 
course of time a writ of possession was awarded as part of the judgment, and 
finally this writ was the principal object, and the damages became nominal. As 
the tenant for years, the plaintiff, was obliged in order to recover to prove the 
title of the lessor under ehon he held the land, the suit decided such title col- 
laterally. As real actions were cumbersome, the action of ejectment was then 
adopted by the owner of the freehold to recover his possession, and to accom- 
plish this he entered upon the land and then made a lease of it to some person 
who brought a suit in ejectment against the occupant for ousting him. It was 
necessary for the freeholder to make an entry before giving the a as a lease 
by one out of possession constituted the crime of maintenance. At first, an ac- 
tual entry was made and a lease given on the land, and the lessee remained in 

ssession until actually ousted by the tenant holding and claiming possession. 
But during the time of the commonwealth a string of fictions was invented b 
Chief Justice Rolle, and the action of ejectment assumed the form in which it 
remained until its final abolition.’ 

3656. When any person claims to have a right of entry into lands held by 
another, he proceeds by ejectment as follows: A nominal plaintiff is selected to 
bring the action, who is usually a fictitious person, though Blackstone says that 
he should be real. This plaintiff is usually John Doe or Jackson, and in his 
declaration he states that the party claiming the land (who is the real plaintiff 
in interest) demised to Doe the premises in question for a term of years, and 
that in pursuance of such demise or lease Doe entered upon the premises and 
was possessed thereof, and that William Stiles by force and arms ejected him 
therefrom, and for this trespass he brings his action. The action at this stage 
is entitled, Doe, on the demise of Smith, (the real pean) against Stiles. But 
Stiles, who is known as the casual ejector, is another man of straw called in to 
complete the imaginary history, and he immediately notifies the tenant in pos- 
session that he does not intend to defend the suit, and he advises the tenant to 
do so. If the tenant does not heed this advice, he is defaulted, and to avoid 
this contingency he applies to the court for permission to become defendant in 
the place of Stiles. But as no lease was ever made, and Doe never entered 
upon the land, and Stiles never ejected him, some difficulty might arise if the 
plaintiff were compelled to prove all these facts. A rule of court is therefore 
made, allowing the tenant to become defendant on condition that he shall admit 
the lease, entry, and ouster, and insist upon his title only. This rule is known 
as the consent rule. The suit then becomes, Doe, on the demise of Smith, 
against Brown, (the tenant,) and the only question to be tried is whether Smith 
or Brown is entitled to the possession.’ 

The plaintiff is known as the demandant. The tenant who defended the suit 
in ejectment was the person in possession, and might be a tenant for years or 
the owner of the freehold. If holding under a lease, the owner of the fee would 


E 3 Sharswood, Blackst. Comm. 200; 1 Washburn, Real Prop. 290; Bouvier, Law Dict. 
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not be entitled to possession and would not be a party to the suit, although his 
title would be the substantial question at issue, and judgment for the plaintiff 
might be rendered by collusion with the tenant. Various statutes have there- 
fore been passed to protect the landlord. 

3657. Such is the action properly known as ejectment, but which is now ob- 
solete. It was abolished in England by the Common Law Procedure Act in 
1852; in many of the states it never existed, and in most of the others it has 
been abolished. It is used in the United States circuit courts in the states 
where it existed at the time of the organization of those courts. In all the 
states the fictions formerly in use have been swept away, and the action is sim- 
pe and direct. In many the term ejectment is not in use, but the action is 

nown as an action to recover real estate. But the wrong to be redressed and 
the object to be attained are substantiallv the same, and under the head of eject- 
on we shall consider actions which are brought to recover the possession of 
and. 

3658. Ejectment is in general sustainable only for the recovery of the pos- 
session of property upon which an entry might in point of fact be made, and 
of which the sheriff could deliver the possession. It cannot, therefore, be sus- 
tained for the recovery of property which in legal consideration is not tangible; 
as, for example, a rent or other incorporeal hereditament, or a water course, or 
the mere privilege of landing in common with other citizens of a town.‘ It 
does not lie for the interruption of an easement; as, the obstruction of a right 
of way, a right of flowage or drainage, whether such interruption be by the 
owner of the servient estate or by a stranger. But on the other hand the owner 
of the servient estate may bring the action against a stranger; thus, the owner 
of the soil over which a highway is laid may have ejectment against one who 
appropriates the land to his own use. It is held in Pennsylvania and Califor- 
nia that one who has the right of mining on the land may maintain ejectment 
against an intruder. | 

3659. Ejectment is a mere possessory action, and the right of property is 
immaterial. It may be brought by any one who has the right to enter upon 
the land at the time of bringing the action, either as tenant in fee simple, or 
fee tail, for life or for years, and whether he claims in his own right or in right 
of his wife, or as guardian, heir at law, devisee, executor, administrator, assig- 
nee of a bankrupt, or insolvent.’ 

The plaintiff must have the legal title to the land, and cannot succeed if his 
title is ınerely equitable. And he cannot rely upon any title acquired after 
the commencement of the action.’ 

The owner of the fee cannot maintain the action where he has not the right 
of present possession ; as, where he has leased the premises to another whose 
term has not yet expired.” 

3660. It is a general rule that the plaintiff must recover upon the strength 
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7 Smith v. Lorillard, 10 Johns. N. Y. 338. 

8 Thompson v. Lyon, 33 Mo. 819; Clagett v. Kilbourne, 1 Black, 346; Gillett v. Tre- 
ganza, 13 Wisc. 472; Smith v. McCann, 24 How. 398; Fenn v. Holme, 21 How. 481. In 
some states the action is equitable. Deitzler v. Mishler, 37 Penn. St. 82. See beyond, 
3674. 

® McCool v. Smith, 1 Black, 459; Schrack v. Zubler, 34 Penn. St. 38. 

10 Strother v. Lucas, 12 Pet. 410; Batterton v. Yoakum, 17 Ill. 288. 
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of his own title, and he cannot found his claim on the weakness of that of his 
adversary. 

The party in possession of land has a title against all the world, except 
the legal owner, and the plaintiff will fail unless he shows possession or a right 
of possession anterior in time to that of the defendant.” He cannot call upon 
the latter to show his title, but must prove his own. What is sufficient evi- 
dence of possession is often a difficult question, but is here immaterial, as the 
possession of the defendant is essential to the plaintiff’s case. 

The demandant may sometimes maintain ejectment without showing any title 
other than mere possession. If he was, in fact, in possession of the premiscs 
under a claim of right before the tenant became possessed, this will entitle him 
to recover, unless the tenant can show a title running back of the demandant’s 
possession, or some subsequent title acquired from the demandant.” In this 
case the presumption that the tenant’s possession is lawful is overpowered by 
the contrary presumption that the demandant’s right still continues. He is pre- 
sumed to be still the owner, and cannot be required to show that he has not 
parted with the title. This prior possession of the demandant must have been 
open uninterrupted, continued for a sufficient length of time, and under a claim 
of title. 

It follows from this that although the demandant’s title may be invalid, still 
the tenant cannot show in defence that the legal title is in a stranger between 
whom and the tenant no privity exists." 

366L The injury or wrong tor which ejectment lies must be such an actual 
dispossession of the plaintiff as amounts to an ouster, which has been defined 
before.* An injury to land which amounts merely to a trespass or nuisance 
is not sufficient ; ° for there must be a withholding under a claim of title para- 
mount to that of the plaintiff. Nor will the action lie unless the defendant is 
actually in possession when the suit is brought.” The action does not lie where 
the defendant claims merely an easement in the land." 

The mere recording of a deed is held to be a claim of right amounting to 
an ouster, so that the grantee may be made defendant in ejectment.” 

3662. In the common law action of ejectment, it was necessary, as we have 
seen, to allege a lease, entry, and ouster. These, being imaginary occurrences, 
were not governed by any obligations of truth, but were subject to certain rules 
to prevent too glaring an inconsistency. The lease alleged must be such a one 
as would be good and consistent with the demandant’s title. The time of the 
lease should be stated, and was so far material that the demandant’s right to re- 
cover was governed by his right at the time of the alleged lease, instead of, as, 
now, at the time of beginning the action. It should also appear to have been 
before the time of the alleged ouster; but as the latter is always laid under a 
videlicet, the exact date becomes immaterial, and will be rejected if repugnant. 

It is not necessary to state when the plaintiff entered upon the land, but 


n Young v. Chamberlain, 15 La. Ann. 454; Seabury v. Field, 1 McAIl. C. C. 1; Boylan 
v. Meeker, 4 Dutch. N. J. 274. 

13 Keane v. Cannovan, 21 Cal. 291; Schultz v. Arnot, 33 Mo. 172; Clute v. Voris, 81 
Barb. N. Y. 511. 

13 Hutton v. Schumaker, 21 Cal. 453. j 

4 Williams v. Swetland, 10 Iowa, 51; Zeringue v. Williams, 15 La. Ann. 76; Piercy v. 
Sabine, 10 Cal. 22; Burr v. Spencer, 26 Conn. 159; but see Townsend v. Downer, 82 Vt. 
183; Sutton v. McLeod, 29 Ga. 589. 

16 Before, 2352. 16 Aiken v. Benedict, 39 Barb. N. Y. 400. 

1” Klink v. Cohen, 13 Cal. 623; People v. New York, 28 Barb. N. Y. 240; Atwell v. 
McLure, 4 Jones, No. C. 371; Kribbs v. Downing, 25 Penn. St. 399, 

18 Wilklow v. Lane, 37 Barb. N. Y. 244; Child v. Chappell, 9 N. Y. 246. 

19 Hill v. Kricke, 11 Wisc. 442. 
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merely that he entered by virtue of the lease. The time of the ouster should 
be alleged, but is immaterial. 

In the actions now used for the recovery of real estate, the pleading 
is governed by the same rules as in other cases. There is no necessity for alleg- 
ing imaginary or immaterial facts, but the material facts, the title of the plain- 
tiff, the wrongful possession of the defendant, and a proper description of the 
premises must be set forth with sufficient clearness and precision. The descrip- 
tion should be such that the jury can identify the property claimed with the 
evidence.” 

3664, The general issue in ejectment is not guilty. As by the consent rule 
the defendant must admit lease, entry, and ouster, it seldom happens that he 
can plead any other plea. 

An actual ouster is required to enable one tenant in common to maintain the 
action against his co-tenant, but this is admitted by the consent rule, and if the 
defendant relies on the want of an actual ouster, he must ask for a special rule 
to admit lease and entry only.” 

3665. Persons claiming a joint estate in the premises must all be joined as 
plaintiffs. But where the estate has been severed they could not join. Ten- 
ants in common having separate rights could not join, and such is now the law 
In some states; but in most of the states they may sue together to recover the 
common estate.” If one joint tenant asserts an exclusive right to the whole, 
this is an ouster, for which his co-tenant may bring ejectment.* In the same 
way a tenant in common may sue his co-tenant for an actual ouster.* In both 
of these cases stronger evidence of disseisin is required than in the case of a 
stranger; as against a stranger, one tenant suing alone is entitled to recover 
possession of the whole.” 

3668. When the title of the plaintiff to the premises is controverted under 
the general issue, he is required to establish the following facts: that he had 
the legal estate in the disputed lands at the time of the demise laid in the dec- 
laration ; that such legal estate was then accompanied by a right of entry ;* and 
that the defendant, or those claiming under him, were in ssion of the 
premises at the time when the declaration in ejectment was delivered.” 

The evidence required is different as the parties are or are not privy to each 
other ; in the first case much less evidence is required than in the second. 

3667. When a privity exists between the parties to ejectment, the claimant, 
instead of proving his title, should show the existence and termination of the 
privity ; for a privity will not be presumed to exist without proof, but being 
proved, the presumption is in favor of its continuance. Thus, if the defend- 
ant be let into possession pending a negotiation for a purchase or a lease, proof 


2 Munson v. Munson, 30 Conn. 425; Clement v. Youngman, 40 Penn. St. 341. 

2 Van Bibber v. Frazier, 17 Md. 486; see Brown v. Combs, 5 Dutch. N. J. 36. 

z2 Craig v. Taylor, 6 B. Monr. Ky. 457; Touchard v. Keyes, 21 Cal. 202. 

2 Carpenter v. Thayer, 15 Vt. 552. | 

* Van Bibber v. Frazier, 17 Md. 436. 

3 Clark v. Huber, 20 Cal. 196; but see Gray v. Givens, 26 Mo. 291. 

7% Under the common law a man might have the legal estate without having the right 
of entry. For instance, if one was disscised, he had a right of entry while the disseisor 
was living and in possession; but if the disseisor died and his heir entered and became 
seised, the heir was then in by an apparent right, and the law would not allow the owner 
to disturb this apparent right by entry without process of law, but he was driven to his 
remedy by writ of right. The right of entry was said to be tolled by descent cast. Some 
other similar cases existed, but they have now all been swept away, and the owner may 
now, at least for the purpose of bringing ejectment, be said to have a right of entry, 
whenever he is by law entitled to the possession of the estate. 

77 Adams, Ejectm. c. 10, p. 247; 2 Greenleaf, Ev. ¢ 304; Bailey v. Fairplay, 6 Binn. 
Penn. 454. r i 
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must be given of the circumstances under which he was let into possession, and 
also of the breaking off of the negotiation before the day of the demise in the 
ejectment, or of the issuing of the writ where the fiction has been abolished ; * 
and, in some cases, he must prove a previous demand.” ; 

The reason why proof of the plaintiff’s title will not be necessary when a 
privity has a between the parties, is because a defendant is not allowed 
to dispute the original title of him by whom he was admitted into possession,” 
although he may show such title has expired." When the relation of landlord 
and tenant has once been established, the defendant and those under whom he 
claims are estopped from disputing the plaintiff’s title; for the succeeding ten- 
ants are as much affected by the acts and admissions of their predecessors, in 
regard to the title, as if they were their own.” But the rule, that the tenant 
and those claiming under him cannot controvert the title of the lessor, is 
founded on the presumption of the lease having been obtained without fraud, 
force, or illegal behavior on the part of the lessor; therefore, where a lessor 
threatened to turn the lessee off by force of arms if he did not take a lease, it 
was held that the lessee might contest the landlord’s title. And the accept- 
ance of a lease for a small part of a tract of land will not estop the lessee from 
controverting the lessor’s title to the remainder of the tract.™ 

But although the defendant, who stands in such privity to the plaintiff, can- 
not dispute the title of the latter, yet he may show that it has expired,” or that 
the plaintiff has sold his interest in the premises,” or that it has been sold by 
virtue of some competent judgment or decree by authority of law.” 

The privity is established by express proof of a contract between the parties, 
or by implication, as the payment of rent, which is always primd facie evidence 
of the title of the landlord, and is conclusive against the party paying, and all 
others claiming under and in privity with him. 

When the partics claim under the same third person, the plaintiff is not 
bound to trace back his title beyond the common source of their right, and is 
not required to prove the title of such third person ;* when, in fact, another 
person has title, the defendant is required under these circumstances to show 
it.” 


3668. But when there is no privity, the plaintiff must establish a legal, and 


8 Wright v. Moore, 21 Wend. N. Y. 230; Hogeboom v. Hall, 24 Wend. N. Y. 146. In 
the case of an agreement to purchase, the defendant cannot rely on the presumption of, 
payment arising from lapse of time. Brady v. Begun, 36 Barb. N. Y. 533. 
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i England d. Syburn, v. Slade, 4 Term, 682. 

8 Taylor v. Needham, 2 Taunt. 278; Doe v. Mills, 2 Ad. & E. 17; Doe v. Lewis, 5 Ad. 
& E. 577; Galloway v. Ogle, 2 Binn. Penn. 468; Cooper v. Smith, 8 Watts, Penn. 536; 
Graham v. Moore, 4 Serg. & R. Penn. 467; Jackson v. Harsen, 7 Cow. N. Y. 323; Young 
v. Chamberlin, 15 La. Ann. 454. 

Hamilton v. Marsden, 6 Binn. Penn. 45; Miller v. McBrier, 14 Serg. & R. Penn. 382; 
Hockenburg v. Snyder, 2 Watts & S. Penn. 249. 

n Pederick v. Searle, 5 Serg. & R. Penn. 236. 

3 Neave v. Moss, 1 Bingh. 360; 8 J. B. Moore, 389; Doe v. Whitroe, 1 Dowl.'& R. 1; 
Brook v. Briggs, 2 Bingh. N. C. 572; see Rugan v. Phillips, 4 Yeates, Penn. 382; Zeigler v. 
Fisher, 4 Penn. St. 365. 

* Doe v. Watson, 2 Stark. 230. | 

8 Camp v. Camp, 5 Conn. 291; Jackson v. Davis, 5 Cow. N. Y. 123. 

® Doe v. Pegge, 1 Term, 758, 759, n.; Hall v. Butler, 10 Ad. & E 204. 
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not merely an equitable title; depending upon the strength of his own, and 
not upon the weakness of that of his adversary. This rule, however, will not 
avail a defendant who has fraudulently induced a plaintiff to purchase a bad 
title; nor can a defendant require of the plaintiff a better title than a naked 
possession when he has wrongfully put him out of possession.* If he can, 
the defendant must show a better title in order to support his action.“ 

The title to be established, when no privity exists between the parties, relates 
to the rights of the heir at law, a devine: or a personal representative or 
guardian. 

3669. When the plaintiff claims title as heir at law, he must prove that the 
ancestor from whom he derives his title was the person last seised of the actual 
freehold and inheritance; that is, that had last actual possession of the lands 
in fee simple, and that he, the claimant, is his heir. 

The seisin may be proved, in the first instance, by showing that the ancestor 
was either in the actual possession of the premises at the time of his death, or 
in the receipt of the rent from the tenant; for ession is presumptive evi- 
dence of a seisin in fee, until the contrary has been proved.* This presum 
tion may, of course, be rebutted, and, for this reason, the plaintiff chould 
prepared with other evidence of his ancestor’s title. 

When the plaintiff claims as lineal heir, he is required to produce this proof; 
when he claims as collateral heir, he must prove the descent to himself, and 
the person last seised, from some common ancestor, together with the extinction 
of all those lines of descent which would claim before him and defeat his right. 
He must, therefore, prove all the marriages, births, and deaths necessary to 
complete his title aad the identity of the persons. This is done by the usual 
mode of proving pedigrees.* 

3670. When the plaintiff claims as devisee of a freehold, he must prove the 
seisin and death of the devisor, and that his will, devising him the estate, has 
been properly executed according to the requirement of the law. The proof is 
to be made by the production of the attesting witnesses, when it has heen at- 
tested by them, if they can be procured; if not, by proving their hand writing; 
when it has not been attested, it must be proved as other writing. But in case 
of a will thirty years old, it may be read without further ee on account of 
the difficulty of proving it, as the witnesses may all be dead; and the age of 
the will in these cases is to be reckoned from the date of the will, and not from 
the death of the testator.” 

The seisin of the testator may be proved as the seisin of an ancestor. 

When the lessor of the plaintiff, or the plaintiff where the fictions in eject- 
ment have been abolished, claims as legatee of a term of years, he must give in 
evidence the probate of the will, and also prove the assent of the executor to 
the legacy, for this is essential to his title. This assent may be proved by the 
express agreement of the executor or implied from his acts; as, where he per- 
mits the legatee to receive the rents and apply them to his own use, and once 
given, this assent cannot be revoked.” The plaintiff must also prove the title 


“| Lane v. Reynard, 2 Serg. & R. Penn. 65. 

“ Woods v. Lane, 2 Serg. & R. Penn. 53; Jackson v. Harder, 4 Johns. N. Y. 202; 
Jackson v. Hazen, 2 Johns. N. Y. 22; Law v. Wilson, 2 Root, Conn. 102; Campbell v. 
Roberts, 8 A. K. Marsh. Ky. 623; Ludlow v. Barr, 3 Ohio, 388. 

® Woods v. Lane, 2 Serg. & R. Penn. 53. 

“Smith v. Lorillard, 10 Johns, N. Y. 338; Doe v. Butler, 3 Wend. N. Y. 149; Jackson 
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of his testator, and show that he had a chattel and not a freehold in the prem- 
ises; for when a party dies in possession, he is presumed to be seised of the fee 
until the contrary be shown. The production of the lease in a case of this kind 
is the most satisfactory, but it may bs proved by any solemn admission of the 
defendant.* 

3671 When an ejectinent is brought by a personal representative to recover 
a chattel real, he must prove the la of the will, or the grant of letters of 
administration, or the book of the proper office where they are entered. In 
addition, he must prove the testator or intestate’s title. 

3672. When the plaintiff claims as guardian, he is required to prove not 
only the title of the ward and his minority at the time of the demise laid in the 
declaration, but also the appointment by virtue of which he claims, the deed or 
will, when he acts under these instruments, or the letters or certificate of a com- 
petent tribunal appointing him guardian.® 

3673. The plaintiff ia hound to prove the identity of the lands and the pos- 
session of them by the defendant ;® this can be done without difficulty when a 
privity exists between the parties by proof of the payment of rent, or by the 
acknowledgment of the defendant that he is tenant, or by any other competent 
evidence of the fact, for this is a mere fact, provable, like any other, by parol 
evidence. When there is no privity, the general mode of proof is by reading 
the deeds or wills under which the laor or plaintiff claims, and showing that 
the names and abutments of lands in the defendant’s ssion agree with the 
premises described in these instruments. The oral declarations of the de- 
fendant may also be given in evidence to prove his possession ;" and the fact 
that he was in possession at the time of commencing the suit raises a presump- 
tion that he held in hostility to the plaintiff? The question of possession is’ 
wholly one of fact for the jury.® 

3674. The principle already stated, that the plaintiff must recover on the 
strength of his own title, and not on the weakness of that of his adversary, is so 
firmly established that but little can be said about the evidence required to be 
produced by the defendant. The lessor of the plaintiff or the plaintiff himself 
must establish a clear and substantial possessory title to the premises in ques- 
tion. The defendant’s evidence is altogether confined to falsifying, contradict- 
ing, or explaining his adversary’s proofs or rebutting the presumption which 
may arise out of them. It entirely depends on the nature of the proofs ad- 
vanced by his adversary, and need not extend beyond the rebuttal of them. 

Thus, when the lessor or plaintiff claims as heir, the defendant may show a 
devise by the ancestor to a stranger, or that the claimant is a bastard, or any 
other circumstance which will invalidate his title. When the claimant claims 
as devisee the defendant may prove that the will was obtained by fraud, or not 
duly executed, or that the testator was a lunatic, or any other fact which will 
destroy the validity of the supposed will. And on whatever right the claim- 
ant may rest his case the defendant may establish facts and circumstances, if 
he can, to destroy the apparent right of the claimant. 

As we have before stated, the action must be decided by the legal title, and 
accordingly an equitable title cannot be shown in defence.“ But the laws of 


® Doe v. Steel, 3 Campb. 115. 

Adams, Ej. 274; 2 Greenleaf, Ev. 3315; 2 Phillipps, Ev. 808. 

& Albertson v. Reding, 2 Murph. No. C. 283; see Den v. Snowhill, 1 Green, N. J. 23; 
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some of the states have altered this rule, and in them an equitable title in the 
tenant is sufficient to defeat the demandant’s claim.” 

3675. The defendant may also prove that however regular the paper title of 
the lessor or plaintiff may be, he has a superior title, which has been gained by 
adverse possession for the space of twenty years ;® that is, the enjoyment of 
land, or such estate as lies in grant, under such circumstances as indicate that 
such enjoyment has been commenced and continued under an assertion of right 
on the part of the possessor.” 

When the possession has been adverse for twenty years, of which the jury 
are to judge from the circumstances, the law raises a presumption of a grant.™ 
But this presumption arises only when the use or occupation would have been 
unlawful.” 

This adverse possession may be either actual or constructive. It is actual 
when the defendant has himself been in the enjoyment of the land; it is con- 
structive where a deed, or some other writing, sufficient in form to carry the 
title to the lands, where in fact a title exists, is set up to bar a recovery in an 
action of ejectment; and privity of contract, blood, or estate, must exist be- 
tween the consecutive possessors of land to establish a continuity of constructive 
adverse possession.” 

3676. The principal requisite of a verdict in ejectment, when for the com- 
plainant, is that it find the facts laid in the declaration with certainty; for 
when the jury find an uncertain thing, the court cannot render a judgment, and 
if a judgment were rendered, it could not be executed; as, a verdict for “one 
hundred and fifty acres,” without designating the part found, is void for un- 
certainty.” 


% Bartlett v. Judd, 21 N. Y. 200; Meador v. Parsons, 19 Cal. 294; McClane v. White, 5 
Minn. 178. 

5 In Pennsylvania twenty-one years are required. Hawk v. Senseman, 6 Serg. & R. 
Penn. 21. In most of the states statutes have been passed regulating the time when an 
adverse possession will give title; some requiring more, and others less than twenty years. 

5 Waggoner v. Hastings, 5 Penn. St. 800; Overfield v. Christie, 7 Berg. & R. Penn. 177; 
Moore v. Small. 9 Penn. Bt 196. 

58 Angell, Wat. Courses, 85 et seq. 

® The following rules, by which it may be ascertained that a possession is not adverse, 
are taken from Bouvier, Law Dict. Adverse Possession: 

When both parties claim under the same title; as, if a man seised of certain land in fee 
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into the land of his father, before entry made by his brother, the law intends that he 
entered claiming as heir to his father, by which title the other son also claims. Coke, Litt. 
s. 396. 

When the possession of the one party is consistent with the title of the other; as, where 
the rents of a trust estate were received by a cestui que trust for more than twenty years 
after the creation of the trust, without any interference of the trustee, such possession 
being consistent with and secured to the cestui que trust by the terms of the deed, the re- 
ceipt was held not to be adverse to the title of the trustee. 8 East, 248. 

When, in contemplation of law, the claimant has never been out of possession; as, where 
Paul devised lands to John and his heirs, and died, and John died, and afterward the 
heirs of John and a stranger entered, and took the profits for twenty years; upon eject- 
ment brought by the devisee of the heir of John against the stranger, it was held that the 
perception of the rents and profits by the stranger was not adverse to the devisee’s title; 
for when two men are in possession, the law adjudges it to be the possession of him who 
has the right. Ld. Raym. 329. 

When the occupier has acknowledged the claimant’s titles; as, if a lease be granted for 
a term, and, after paying the rent for the land during such term, the tenant hold for twenty 
years without paying rent, his possession will not be adverse. See Roe v. Ferrars, 2 Bos. 
& P. 542; 8 Barnew. & C. 717. : 
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The verdict may be for less, but never for more, than the land claimed in the 
declaration.* But if the jury should find a verdict for too much, the plaintiff 
may enter a remittitur to avoid a new trial.® 

When the verdict is for the defendant, a new trial is seldom granted, because 
all the parties then remain in the situation they were previously to the com- 
mencement of the action, and, therefore, the claimant may bring a new eject- 
ment, without being subject to additional difficulties. But this is not the case 
when the verdict is against the defendant, because the possession then is changed. 
The defendant in the first ejectment becomes the plaintiff’s lessor in the second, 
and is obliged to give evidence of his own title, instead of merely rebutting the 
claim set up by his opponent; and as this is a point of material consequence to 
him, “the courts rather lean to new trials on behalf of defendants in ejectments, 
especially on the footing of surprise.” * 

3677. The party who has obtained a verdict is of course entitled to the judg- 
ment of the court, unless for some legal cause it has been set aside. By the 
judgment, when in his favor, the lessor of the plaintiff, or the plaintiff himself, 
where the fiction in this action has been abolished, obtains possession of the 
lands recovered by the verdict, but he does not acquire any other title to them 
than he had before.” When, therefore, he has a freehold interest in them, he 
is in as a freeholder; when he has a chattel interest, he is in as a termor; and 
when he has no title at all, he is in as a trespasser, and liable to account to the 
legal owner, without any re-entry on his part. The verdict, or the judgment, 
is no evidence in a subsequent action, even between the same parties. 

Although the claimant has but a mere possession given to him by the judg- 
ment, yet he becomes seised according to his title, if he have more than a chat- 
tel interest in the land. This is the effect of a fiction. It is a rule of law that 
when a man having title to an estate comes into possession of it by lawful 
means, he shal] be in possession according to his title; now, when possession is 
given to him by the sheriff, the possession and the title are said to unite, and 
the lessor of the plaintiff holds the lands in this case, as in every other where 
he obtains peaceable possession, according to the nature of his interest in 
them.® 

The judgment being grounded on the verdict, it ought not to be entered for 
more land or for different parcels than the defendant was found guilty of by 
the verdict,” though a misprision or mistake, in this respect, made by the clerk, 
which causes a variance, is not fatal, but may be amended by the court.” 
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applied for within three years. Chatauqua Bank v. White, 23 N. Y. 347. 

But see Parkes v. Moore, 13 Vt. 183. 

® Coleman v. Doe, 3 Ill. 251. 

& Clerke v. Rowell, 1 Mod. 10. This is owing to the fictitious parties; in modern prac- 
tice the judgment is conclusive on the parties and their privies. Hanson v. Armstrong, 
22 Ill. 442; Peterman v. Huling, $1 Penn. St. 432; Dean v. Dazey, 5 Harr. Del. 440. 

6 Adams, Ejectm. 294. 

œ Obert v. Hammel, 3 Harr. Del. 73; Marmaduke v. Tennant, 4 B. Monr. Ky. 210. 

% Mason v. Fox, Croke, Jac. 631. , 
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3678. The action of trespass for mesne profits, although a separate action, has 
always been considered as connected with the action of ejectment, and treated 
as such. It is an action brought, after a recovery in ejectment, to recover the 
value of the profits which the defendant has received while he unlawfully held 
the possession of the premises for which the ejectment was brought, this being 
the damages the defendant has sustained, and which, in this action, he seeks to 
recover.” We shall consider successively for what causes this action may be 
brought, the pleadings therein, the evidence, the verdict, and judgment. 

3679. In the action of ejectment, the right of possession banz the subject 
of controversy, the damages given are in general merely nominal.” To recover 
damages, the lessor of the plaintiff, or the plaintiff himself, where the fictions 
in ejectment have been abolished, is allowed to recover such damages in an ac- 
tion for mesne profits, although he may have recovered damages in the eject- 
ment. 

The plaintiff in the action of ejectment, when brought under the statutes, or 
the lessor of the plaintiff, at common law, being the person concerned in inter- 
est, is the proper person to bring the action for mesne profits, though the action 
may also be sustained in the name of the nominal lessee. When brought by 
the former, he may, upon proofs, recover the rents and profits received by the 
defendant anterior to the time of the demise in ejectment, which cannot be done 
when the action is brought by the nominal plaintiff, and, for this reason, this 
course is preferable.” 

The right to recover for mesne profits necessarily follows a successful termi- 
nation of the ejectment in favor of the plaintiff.® The amount to be recovered 
is the value of the mesne profits, after deducting the value of permanent im- 
provements the defendant may have made on the estate.” It has been held 
that the plaintiff may not only recover such profits, but is also entitled to be 
reimbursed in such amount as he has in good faith been compelled to pay in 
obtaining, by legal means, the restoration of the property withheld by ie de- 
fendant tortiously.” 

3680. In this action, the declaration must expressly state the different par- 
cels of land from which the profits arose, or the defendant may plead a common 
bar. The time when the defendant broke and entered into the premises and 
ejected the plaintiff, the length of time during which he ejected him, and the 
value of the mesne profits of which he deprived him, must also be correctly 
stated; for if the declaration do not contain these statements, it will be bad on 
special demurrer.” 


n In most of the states the mesne profits are now recovered in the same action as the 
land. Garner v. Jones, 34 Miss. 505. 

7 In Pennsylvania, the plaintitf in ejectment may recover for mesne profits upon giving 
notice that he means to proceed for them. Battim v. Bigelow, Pet. C. C. 291. In such 
case, the damages must be claimed in the declaration, or they cannot be recovered. Bay- 
ard v. Inglis, 5 Watts & S. Penn. 455. 

3 Van Allen r. Rogers, 1 Johns. Cas. N. Y. 281. 

“ Buller, Nisi P. 87. 

5 Benson v. Matsdorf, 2 Johns. N. Y. 369; Murphy r. Guion, 2 Hayw. No. C. 145. 

% Jackson v. Loomis, 4 Cow. N. Y. 168; Hylton v. Brown, 2 Wash. C. C. 165; Cawdor 
v. Lewis, 1 Younge & C. Exch. 427; Russell r. Blake, 2 Pick. Mass. 505; Myers r. Sanders, 
8 Dan. Ky. 65; Morrison v. Robinson, 31 Penn. St. 456. The value of the improvements 
can only be allowed by way of set-otf to the mesne profits, and cannot exceed them. Yount 
v. Howell, 14 Cal. 465. 

T Doe v. Perkins, 8 B. Monr. Ky. 198. In New York, the damages done by the with- 
holding may be recovered in the ejectment suit, but permanent injuries to the estate must 
is recovered in a separate and subsequent suit. Hotchkiss v. Auburn R. E., 36 Barb. N. 

. 600, 

® See Higgins v. Highfield, 13 East, 407. 
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The statement of the damages in the declaration may include the costs of the 
ejectment, whether the judgment be against the casual ejector, or against the 
tenant or landlord.” 

368L The general issue is not guilty. The defendant may also plead not 
guilty within six years before the commencement of the action, when the plain- 
tiff claims the mesne profits for a longer period than six years before action 
brought.” The defendant cannot plead, as a matter of defence, what would 
have been a bar to the action of ejectment.™ 

3682. To entitle himself to recover, the plaintiff must prove his possessory 
title, the wrongful entry of the defendant, the duration of uite during which 
he occupied the premises, the value of the mesne profits, and other damages to 
which he is entitled. 

3683. The plaintiff may prove his possessory title when the action is between 
the parties to the prior action of ejectment, and the plaintiff proceeds only for 
profits accruing subsequent to the alleged date of the demise, by the record of 
the judgment, which in that case is conclusive evidence of the plaintiff’s title 
and of the defendant’s entry and possession from the day of the demise laid in 
the declaration.” If, on the contrary, the plaintiff seeks to recover profits an- 
tecedent to the time of the demise laid in the declaration, or brings his action 
against a precedent occupier, the record in the ejectment cannot be given in 
evidence, but the plaintiff must prove his title to the premises from whence 
the profits arose, for without such proof there is no evidence that he is entitled 
to them.® ' 

3684, The plaintiff is also required to prove the duration of the occupancy 
by the defendant, or by his tenant, when he is the landlord; this is proved like 
any other matter in pays. | 

3685. He must also prove the value of the mesne profits, that is, the yearly 
value of the premises during the time of the tortious occupation; the costs of 
the ejectment ; and, provided the plaintiff has specially alleged such claim in 
his declaration, he may give evidence to the jury of any injury done to the 
premises in consequence of the misconduct of the defendant. 

3686. The defendant may rebut any of the facts which have been adduced by 
the plaintiff to make him liable when such evidence is not conclusive upon him; 
for example, he may give evidence to contradict that of the plaintiff where the 
latter alleges that he was in possession of the premises before the time of the 
demise in the declaration, and show that in point of fact he had not occupied 
the premises before that time.” The defendant may also show that pendit 
the time laid in the declaration he gave up the possession to the plaintiff, and 
he will not be liable after that time.” 

3687. The jury are not confined in their verdict to the mere rent of the prem- 
ises, although the action be brought to recover the rents and profits of the es- 


» Adams, Ej. 332. 

© Buller, Nisi P. 88. 

a Baron v. Abeel, 3 Johns. N. Y. 481; Jackson v. Randall, 11 Johns. N. Y. 405. 

82 Adams, Ej. 334; Van Allen v. Rogers, 1 Johns. Cas. N. Y. 281; Chiral v. Reinicker 
11 Wheat. 280; Lion v. Burtis, 5 Cow. N. Y. 408; Aslin v. Parkin, 2 Burr. 668; Dodwell 
v. Gibbs, 2 Carr. & P. 615; Posterns v. Posterns, 3 Watts & S. Penn. 182; Den v. McShane, 
1 Green, N. J. 35; Poston v. Jones, 2 Dev. & B. No. C. 294; Whittington v. Christian, 2 
Rand. Va. 353. | 

s Buller, Nisi P. 87; Aslin v. Parkin, 2 Burr. 665; Jackson v. Randall, 11 Johns. N. Y. 
405; West v. Hughes, 1 Harr. & J. Md. 574. 

% Adams, Ej. 337; Huston v. Wickersham, 2 Watts & S. Penn. 308; Coach v. Gerry, 8 
Harr. Del. 423; Doe v. Perkins, 8 B. Monr. Ky. 198. 

% Vance v. Inhabitants of Cong. Township, 7 Blackf. Ind. 241. 

® Mitchell v. Freedley, 10 Penn. St. 198. 
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tate; they may give extra damages if they think proper, such as the circum- 
stances of the case may require.” The plaintiff in ejectment recovers the mesne 
profits down to the time of the verdict. 

8688. The judgment follows the verdict, and generally carries costs. 

3689, It has been stated that waste is a i destruction in houses, gar- 
dens, trees, and other corporeal hereditaments, to the disherison of him who has 
the reversion or remainder in fee simple or fee tail. To redress this in- 
jury there are two remedies: the first, by an action of waste, which is a mixed 
action, by which the plaintiff recovers the place wasted, and also damages for 
a injury ; the second, by an action on the case for the recovery of damages 
only. 

In modern practice the remedy usually adopted is an action on the case; 
still, the old action of waste lies in some of the United States, but in others the 
only remedy is by an action on the case or an injunction.” 

8690. By the 13 Edw. I, c. 22, the action of waste is given to one tenant in 
common against another. These words have been construed to include as well 
point tenants as tenants in common, for both of them hold in communi.” And 

y a subsequent statute,” an action of waste is given to the heir for waste done 
in the time of his ancester as well as for waste done in his own time. A pur- 
chaser is considered as coming within the purview of this statute, although it 
speaks of those who were inheritors. 

The plaintiff must have the next immediate estate of inheritance in remainder 
or reversion,” for a contingent interest is not sufficient.” 

3691 The statute of Gloucester” enacts that a man from henceforth shall 
have a writ of waste in the chancery against him that holds by the law of 
fa or otherwise, for the term of life, or for the term of years, or a woman 
in dower.” 

When waste was committed by an assignee of a tenant in dower, or by the 
curtesy, the action, if brought by the heir of the husband or wife, must be 
against the original tenant, because the assignee ig considered only as his bailiff 
or servant. In case, however, where the reversioner has also assigned his in- 
heritance, and the assignee of the tenant has attorned, the latter is considered 
as the tenant, and the assignee of the reversioner, the landlord, so that the as- 
signee of the tenant is alone liable for waste done by himself. 

When the waste has been committed by a stranger, still the lessee will be 
liable for waste, for it is his duty to prevent waste by the stranger, and he may 
recover in trespass against him.® It seems to be the policy of the law to make 
the lessee liable for waste, whenever he could or ought to have prevented it. 
If any lessee for life or years commits waste, and afterward assigns his whole 
estate, the action of waste lies against the original tenant, and the place wasted 
may be recovered from the assignee, though he is not a party to the suit, the 
title of his assignor having been forfeited previous to the assignment.” 


* Goodtitle v. Tombs, 3 Wils. 118; Contra Hanna v. Phillips, 1 Grant, Cas. Penn. 253; 
Holmes v. Davis, 19 N. Y. 488. 

8 Dawson v. McGill, 4 Whart. Penn. 230. 

® Before, 2397. 

* See Shult v. Baker, 12 Serg. & R. Penn. 273; Sackett v. Sackett, 8 Pick. Mass. 869; 
Findlay v. Smith, 6 Munf. Va. 134; Bright v. Wilson, 1 Cam. & N. No. C. 21; Shepherd 
is Shepherd, 2 Hayw. No. C. 382; Carver v. Miller, 4 Mass, 559; Randall v. Cleaveland, 6 

onn. 328, 


*! Bacon, Abr. Waste, G. 20 Edw. I, Stat. 2. 

* 1 Inst. 53, b, 356; 2 Rolle, Abr. 825. % 1 Inst. 52, 58. 

® Mayo v. Feaster, 2 M’Cord, Eq. So. C. 142. 

* 6 Edw. I, c. 5. *7 Sce Bacon, Abr. Waste, H. 
® Bacon, Abr. Waste, H, 1. » 2 Greenleaf, Ev. 3 652. 
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3692. The material averments in the declaration are that the plaintiff has a 
title to the inheritance; this must be averred as fully and correctly as in a writ 
of entry on intrusion ; the demise of the tenant, if there be one, or such other 
complete title as he may ; the quality, quantity, and amount of the 
waste, and the place in which it-was committed; as, whether in the whole 

remises, or in a distinct part of them; and whether it was done sparsim; as, 
y cutting trees in different parts of a wood; or totally; as, by prostrating an 
entire buil ing.’ 

It is also necessary to aver the kind of tenure by which the defendant holds 
or held; when the defendant holds, the averment may be in the tenet, “ which 
he, said Peter, holds,” or, when he is no longer in possession, in the tenuit, 
“ which he held,” and this has a reference to the time when the waste was done, 
and not when the action was brought. This averment is necessary, because, in 
the former case, the plaintiff will recover the place wasted, namely, that part 
of the premises in which the waste was exclusively done, if it were done in one 
part only, together with treble damages. In the latter case, on the contrary, 
the tenancy being at an end, the plaintiff will only recover his damages.™ 

3693. The general issue in this action is that the defendant “did not make 
any waste, sale, or destruction in the messuages and premises aforesaid, as the 
plaintiff in his writ and declaration hath supposed.” But whether this puts in 
issue the whole declaration seems doubtful. It is, therefore, proper to plead 
any matter in discharge specially. 

3694, It is enacted by the statute already cited’ that he which shall be at- 
tainted of waste shall lose the thing which he hath wasted, and moreover, shall 
recompense thrice so much as the waste shall be taxed at.™ The plaintiff may 
recover the place wasted, not only when the injury has been total, as the 
destruction of a building, but also when the waste has been done to separate 
parts of the inheritance; as, where trees growing sparsim in a close are cut; in 
an action of waste, all the close shall be recovered.” 

3695. This action has been superseded by the more convenient action upon 
the case in the nature of waste.” 


100 2 Greenleaf, Ev. 3 652. 

101 Bacon, Abr. Waste, K, 1 and 2. 

1 Jackson, Real Actions, 339; Greene v. Cole, 2 Saund. 288, note (5). 

8 Statute of Gloucester, 6 Edw. I, c. 5. 

w The statute of Gloucester, 6 Edw. I, c. 5, is in force in Massachusetts so far as to give 
the action for the recovery of the place wasted, and treble damages, from the tenant for 
life; except in respect to tenants in dower, pes pecting whom the law has been altered by © 
the statute. Sackett v. Sackett, 8 Pick. Mass. 309. 

16 Anon. Brownl, 240; Coke, Litt. 54, a; Bacon, Abr. Waste, M. 
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3708. For the purpose of reaching further effecta, 
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3710. Changes caused by marriage. 

$718. Changes by bankruptcy and insolvency. 
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3717. The pleadings. 
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38696. After having considered the nature and requisites of personal actions 
arising ex contractu and those arising ex delicto, and of the mixed actions of 

ejectment and waste, the next object which will deserve our attention will be 
the action of scire facias ; and this will complete the view which it was neces- 
sary to take of actions at law.’ 

3697. A scire facias is the name of a writ founded on some record, and re- 
quiring the defendant to show cause why the plaintiff should not have the ad- 
Kaga e of such record, or when it is issued to repeal letters patent, why the 

should not be annulled and vacated.? 

“The scire facias is sometimes called a new action and sometimes a continua- 
tion of the former action. It is considered in the nature of an action because 
the defendant may plead to it; it is an original action when it is issued on a 
recognizance, or to repeal a patent, and the like, there being no action on which 
it can then be founded ; but when brought to revive a judgment after a year 
and a day after its rendition, or upon the death or marriage of the parties, it is 
a continuance of the action x where, therefore, an interlocutory judgment was 
obtained against a testator, and pending that action the testator’s attorney 


1See generally, Bacon, Abr. Scire Facias, Execution, H; 11 Viner, oe 1; 19 Viner, 
Abr. 280; Comyn, Dig. Pleader, 3, L; Dane, Abr. Ch. 190; Tidd, Pr. 9 

3 Graham, Pract. 649; 2 Tidd, Pr. 982; 2 Sellon, Pract. 187; 2 ‘Archbold, Pract. 76; 
Bacon, Abr. Scire Facias, in pr.; ‘Comyn, Dig. Pleader 8, L. 

8 Coke, Litt. 290; Potter v. Titcomb, 18 Me. 36; Andress v. The State, 8 Blackf. Ind. 
110; Pickett v. Pickett, 2 Miss. 267; Blacknell‘v. The State, 3 Ark. 320; see Ryder v. 
Glover, 4 Ill. 547; Bentley v. Sevier, 1 Hempst. C. C. 249. 

$ Dane, Abr. Ch. 190, 2 8. 
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agreed that no writ of error should be brought, and after his death, a scire facias 
was brought against his executors, the court held they could not bring a writ 
of error, cae they were bound by the agreement of the testator’s attorney, 
as the scire facias was not a new action, but only a continuance of the old one.’ 

Our inquiries in this chapter will relate to the form of the writ; out of what 
court the scire facias must issue; when it is a proper remedy; the pleadings ; 
the evidence; the trial and judgment. 

3698. As the scire facias in many cases stands in the place of a declaration, 
it must contain such recitals and state such facts as will authorize the court to 
give a judgment upon it ;° a scire facias to revive a judgment must, therefore, 
state that although a judgment was given for the plaintiff, yet execution of the 
debt and damages still remains to be made, and commands to the sheriff to 
make known to the defendant that he be in court at the return day, to show 
cause why the plaintiff ought not to have execution against him for the debt 
and damages according to the form and effect of the recovery ; this writ must 
pursue the judgment; if a joint judgment be obtained against two, the scire 
facias must be against both; when there is a material variance in setting out 
the judgment, it will be fatal on nul tiel record. 

When the writ is issued on a recognizance, it must state a cause of action 
with as much precision as a declaration ; therefore the condition of the recogni- 
zance must be set forth, and a breach must be shown.’ It is fatally defective 
if it omit to aver that the recognizance was acknowledged before an officer 
properly authorized to take it.® 

3698. The writ must issue out of the court in which the record has been 
made, if the record remains there,’ or if it has been removed, out of the court 
where the record is,” for no other, in general, has jurisdiction, unless specially 
authorized by statute ;"" but in some cases a scire facias is issued upon certain 
records which are not entered in the court whence the writ issues; in these cases 
the statute law authorizes the issuing of the writ. For example, a scire facias 
on a municipal claim is an original, not a judicial writ, and does not necessarily 
issue from the court in which the claim is filed.” 

A scire facias on a recognizance cannot be issued by the court to which a 
cause has been appealed, but must issue from the court below." 

3700. In real actions, when land was recovered, and a year and a day elapsed 
before execution was taken out, the demandant might, after that time, have 
taken out a scire facias to revive the judgment, because the judgment being 
particular quoad the land, with a certain description, the law required that the 
execution of that judgment should be entered upon the roll, that it might be 
seen whether execution was delivered of the same thing of which judgment 
was given; and, therefore, if there was no execution appearing on the roll, a 


6 Wright v. Nutt, 1 Term, 388. 

e McVickars v. Ludlow, 2 Ohio, 246; Toulmin v. Bennett, 7 Ala. 220; Prather v. Munro, 
11 Gill & J. Md. 261. 

1 Hicks v. The State, 8 Ark. 818. 

8 Madison v. Commonwealth, 2 A. K. Marsh. Ky. 181. 

? Comyn, Dig. Pleader, 3, L, 3; State v. Kinne, 39 N. H. 129; State v. Brown, 41 Me. 


10 Tidd, Pract. 1007: Osgood v. Thurston, 28 Pick. Mass. 110; Tindall v. Carson, 1 Harr. 
Del. 94, see Baron v. Pagles, 6 Ala. N. 8. 422; Heath v. Tyson, Wright, Ohio, 442. As, 
T where the record has been removed by certiorari. Register v. Layman, 5 Harr. 

. 349. 

1 Treasurer v. Erwin, Brayt. Vt. 218; Vallance v. Sawyer, 4 Me. 62; Carlton v. Young, 
1 Aik. Vt. 332, Boylan v. Anderson, 2 Penn. 529; Wilson v. Tiernan, 3 Mo. 577. 

13 Schenley v. Commonwealth, 36 Penn. St. 29. 

13 Jones v. McLaurine, 7 Jones, No. C. 392. 
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acire facias issued to show cause why execution should not be awarded. But 
there was another reason why a scire facias should issue in a real action, be- 
cause if an execution was not sued out within a year, no other Py could 
be taken of the judgment, as an action of debt could not be maintained on it.” 

But the case was different when the plaintiff had obtained Judgment in a 
personal action, and had lain by for a year and a day, and during that time had 
taken no process of execution ; in that case he was compelled to sue again upon 
his judgment, (in England by a new original writ,) and no scire facias could 
issue, because there was not a judgment for any particular thing in the personal 
action with which, as in a real action, the execution could be compared. Aftera 
reasonable time, that is, a year and a day, the judgment was presumed to be 
executed, and no scire facias was allowed the plaintiff, calling upon the defend- 
ant to show cause why he should not have execution. If the judgment was 
not satisfied, the plaintiff’s only remedy was an action upon his judgment, and 
then the defendant was required to prove how it was discharged.” 

This inconvenience was remedied by statute,” which gave to the plaintiff in 
a personal action a scire facias to revive the judgment, when he had omitted to 
sue execution within a year and a day after judgment was obtained.” 

A scire facias on a personal action may be had on judgments, on recogni- 
zance, and on other records. 

370L A scire facias on a judgment may be between the original parties, or 
between other parties who have acquired the rights of the plaintiff, or become 
subject to the liabilities of the defendant. 

tn some of the states the proceedings by scire facias are entirely superseded 
by statutory proceedings.” In others a scire facias remains as a concurrent 
remedy with other statutory modes of reviving judgments.” 

3702. As between the original parties, a scire facias may be brought in the 
following cases: 1, when the judgment has been rendered more than a year and 
a day, and it remains aaa; 2, when it is given on a covenant and an- 
nuity, or in debt on bond conditioned for the payment of an annuity, or of 
money by instalments, or for the performance of covenants, and damages arise, 
or money becomes payable on the same security after the judgment; 3, where 
the debt and damages are to be levied of future effects, or in the case of an ex- 
ecutor de bonis propriis. 

3703. We have just seen by what authority the scire facias in personal 
actions may be issued. The judgment on which it is founded is generally more 
than a year and a day old, computing the time from the day of signing the 
judgment by calendar months, and not by terms; for until the judgment has 
obtained that age an execution may be issued. And if once a fieri facias or 
capias ad satisfaciendum be sued out within the year and day, and not executed, 
a new writ of execution may be taken out afterward, without a scire facias, 

rovided the first writ be returned, and continuance entered from the time of 
issuing it.” 

The time during which an execution may be issued is to be computed when 
there is a cesset erecutio from the day when the stay of execution expires; the 
reason is that the indulgence which the plaintiff has voluntarily given to the 


“ Bacon, Abr. E-recution, H. 16 Adams v. Savage, 3 Salk. 321. 

16 Bacon, Abr. Execution, H. 

1 Stat. Westm. 2, (13 Edw. I,) Stat. 1, c. 46. 

18 Bacon, Abr. Execution, H. 

1? Hughes v. Shreve, 3 Metec. Ky. 547; Humiston v. Smith, 21 Cal. 129. 

2 McGlassen v. Wright, 10 Iowa, 591. 

1 Coke, Litt. 290; Lewis v. Smith, 2 Serg. & R. Penn. 142; see Pennock v. Hart, 8 Serg. 
& R. Penn. 377; Dunlap v. Spear, 3 Binn. Penn. 169.: 
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defendant, or which the law has granted him, ought not to be turned to the 
prejudice of the plaintiff. If he do not take out his execution, however, within 
the year after the cesset executio is determined, he must sue out a scire facias. 

3704. For a similar reason, when the defendant has sued out a writ of error 
by which the plaintiff has been delayed and prevented from taking out execu- 
tion within the year, and the plaintiff in error has been non-suited, or the judg- 
ment has been affirmed, or the writ of error has been abated or discontinued, 
the defendant in error may proceed to execution after the year without a scire 
facias, because the writ was a supersedeas to the execution and the defendant in 
error was compelled to await until its determination. And the same reason op- 
erates where the defendant has delayed the plaintiff by injunction. 

3705. If before the expiration of the year the plaintiff has sued out a scire 
Jacias to revive the judgment, he cannot afterward issue an execution until 
judgment has been rendered on the scire facias.” And if, after having obtained 
judgment on the scire facias, he neglect to issue an execution within a year 
after the rendition of such judgment, he must issue a second scire facias before 
such execution can issue. 

3706. In some of the states of the Union the time during which an execu- 
tion may be issued is extended by statute much beyond one year.” 

3707. In debt on bond, conditioned for the payment of money by instal- 
ments, where judgment is rendered for the penalty and the proceedings are 
stayed on the payment of the instalment then due, and a stay of execution is 
given till the others become due, it is not requisite that a scire facias should be 
taken out if execution has been sued out within a year after each default. 

When a judgment is entered in an action of debt on a bond, or on any penal 
sum for the non-performance of covenants or agreements in any indenture, deed, 
or writing contained, it is provided by the statute 8 and 9 W. III, c. 11, s. 8, 
that it shall remain a security to answer such damages as shall or may be sus- 
tained for further breach of any covenant or covenants in the same indenture, 
deed, or writing contained; and the statute further directs that the plaintiff 
may have a scire facias upon the said judgment against the said defendant, or 
against his heir, terre tenants, executors, or administrators, suggesting other 
breaches of the said covenants or agreements, and to summon him or them re- 
spectively to show cause why execution should not be awarded upon the said 
judgment, upon which there shall be the like proceeding as in action of debt 
upon said bond or obligation for assessing damages upon trial of issues upon 
such breaches or injury thereof upon a writ to be awarded as therein directed ; 
and that upon payment and satisfaction of such future damages, costs, and charges, 
all the said proceedings on the said judgments are again to be stayed, and so 
toties 1 and the defendant, his body, lands, and goods shall be discharged 
out of execution. 

Upon somewhat similar principles in the trustee and garnishee process, a 
judgment is rendered against the garnishee or trustee for the whole amount, 
and a scire facias then issues to ascertain the amount with which the garnishee 
is properly chargeable. 

3708. Sometimes a judgment is rendered, and there is no property in the 
hands of the defendant which can be reached, but assets may afterward come 
into his hands; in such case, for the purpose of obtaining the fruit of his judg- 
ment the plaintiff is driven to his action. A familiar example will illustrate 
this. When an executor or administrator is sued for a debt of the deceased 


2 Rolle, Abr. 900. 
* In Maine a scire facias is not required until the execution has been returned and re- 
corded. Grosvenor v. Chesley, 48 Me. 369. i 
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rson he represents and he pleads plene administravit, that he has fully admin- 
istered, and the plaintiff admits or confesses his plea, he has a right to take 
judgment for his debt, damages, and costs, to be levied as to the whole or in 

art of the goods of the testator or intestate which shall afterward come to the 
ands of the defendant to be administered ; this is called a judgment of assets 
quando acciderint.* 

By the plea of plene administravit the defendant confesses the debt; the plain- 
tiff may therefore take judgment, but he cannot have execution until the de- 
fendant have goods of the deceased, when he may sue out a scire facias or bring 
an action of debt suggesting a devastavit. By taking the judgment of assets 
quando acciderint the plaintiff admits that the defendant has fully administered 
to that time, and therefore the plaintiff will not be allowed to give evidence of 
effects come to defendant’s hands before the judgment. For this reason the 
scire facias on a judgment of assets quando acciderint must only pray execution 
of such assets as fave come to the defendant’s hands since the former judgment, 
and if it pray judgments of assets generally, it cannot be supported. 

09. It is a general rule that where a new person is to be benefited or 
charged by the execution of a judgment, there ought to be a scire facias to make 
him a party to a judgment; and a the execution is not beneficial nor charge- 
able to a person who was not a party to a judgment, a scire facias is unnecessary. 
These changes take place in the cases of marriage, bankruptcy, and deti 
These will be considered separately.” 

3710. When a feme sole obtains a judgment, or there is a judgment against 
her, and she afterward marries before execution, there must be a scire facias for 
or against husband and wife in order to execute the judgment. 

371L When the husband and wife obtain a judgment for the proper debt 
of the wife, and afterward the wife dies before execution, the husband alone may 
have a scire facias without taking administration, for by the judgment the debt 
is altered ; it survives to him and becomes his own. 

3712. On the other hand, if a judgment be obtained against a feme sole and she 
marry, and then the plaintiff sue out a scire facias against the husband and 
wife, and have a judgment quod habeat executionem against both, and afterward 
the wife die, the plaintiff may sue out a scire fucias and have execution against 
the husband. 

3713. In general, the assignees of bankrupts and insolvents are entitled to all 
the choses in action of the bankrupt or insolvent and the legal title to all judg- 
ments rendered in their favor is transferred to them. In order to take advan- 
tage of such judgments as may have been rendered in favor of the bankrupt or 
insolvent, the assignee, not being an original party, must issue a scire facias 
and obtain a judgment in his favor. 

3714. When the plaintiff dies after final judgment, or is adjudged civilly 
dead” before they can have execution, his personal representatives must sue out 
a writ of scire facias against the defendant to entitle themselves to the fruit of 
the judgment. If, on the contrary, the defendant dies after such judgment, a 
scire facias must be sued out against his personal representatives.” 


* Buller, Nisi P. 169; Bacon, Abr. Executor,M. See Comyn, Dig. Pleader, 2, D, 9; 11 
Viner, Abr. 379. 

» Mara v. Quin, 6 Term; McDowell v. Branham, 2 Nott & M’C. So. C. 572; Bentley v. 
Bentley, 7 Cow. N. Y. 701; Wallace v. Barlow, 3 Bibb, Ky. 169; see Shaw v. McCameron, 
11 Serg. & R. Penn. 252. . 

% On a judgment in ejectment, a grantee of the original defendant may be brought in 
as a defendant in the seire facias. Von Puhl v. Rucker, 6 Iowa, 187. 

n Troup v. Wood, 4 Johns. Ch. N. Y. 228. 

2 Wheatly v. Lane, 1 Saund. 219, e, f; Jeffreson v. Morton, 2 Saund. 6; Underhill v. 

452 


SCIRE FACIAS, 3715, 3716 


When there are two or more defendants, and one of them dies after judgment, 
the scire facias to revive the judgment must be against the survivor alone.” 
But where there are two or more plaintiffs or defendants in a personal action, 
and one or more of them dies after judgment, execution may be had for or 
against the survivors without a scire facias. 

Various statutes have been passed regulating the practice with regard to the 
death of either of the parties between the rendition of the verdict and judgment, 
and between an interlocutory and final judgment, the details relating to which 
do not come within the plan of this work, and, besides, they are greatly modi- 
fied by statute in the different states.” 

3715. A recognizance, we may remember, was defined to be an obligation of 
record, with a condition to doa particular act.® These are either at common 
law or authorized by particular statutes; they may be in favor of the govern- 
ment, that is, the United States or of a articular state, or they may be acknow- 
ledged in favor of private citizens. the former kind are recognizances to 
keep the peace, to appear to testify in a criminal case, and the like; the latter, 
or those in favor of citizens, are recognizances of bail and other similar obliga- 
tions. 

In these cases, before the party can have execution for damages in consequence 
of a breach of the condition, he must sue out a scire facias even within the year, 
because the law presumes that the debt might have been paid, and therefore 
will not suffer the debtor to be molested unless it appear that he has not per- 
formed the condition. 

In a suit on a recognizance the plaintiff must not only show that the recog- 
nizance was entered into, but also a breach of the condition, before he can re- 
cover. 

If the condition of a recognizance in a criminal proceeding has been broken 
by the defendant not appearing for trial, it is no de fence to a scire facias that 
he is then present and ready for trial]. A scire facias cannot be issued upon a 
recognizance taken out of court or by a judge in chambers until it has been cer- 
tified and filed and become a part of the record.* 

3716. A scire facias may be brought on some records not judicial. Under. 
the patent law of 1793, now repealed by the act of 1836, it lay to repeal a 
patent improperly granted. % It also lies in behalf of the government to vacate 
an act of incorporation which has been unlawfully obtained, or when the ex- 
ercise of the powers granted has been abused. But for this it is rarely used, 
the writ of quo warranto being the common remedy. 

In the New England States, scire facias lies upon a jud ment against a trus- 
tee in a trustee process, to show cause why execution a d not issue. 

In Massachusetts and New Hampshire, a writ sued out by a foreign plaintiff 


Devereux, 2 Saund. 72, o; Carnes v. Crandall, 10 Iowa, 877; Peaslee v. Kelley, 38 N. H. 
872. The heirs and administrator may be joined, but the judgment must be first against 
rae personal property, and failing this, against the real estate. Graves v. Skeels, 6 Ind. 

* Tidd, Pract. 1029; Vredenburgh v. Snyder, 6 Iowa, 39. In Texas the writ must be 
brought against the survivor and the representatives of the deceased. Austin v. Reynolds, 
13 Tex. 54. 

*° See Stat. 17, Car. II, c. 8; Stat. 8 and 9 W. TII, ¢. 11, s 

a Dillingham’ v. United States, 2 Wash. C. C. 422; see “State v. Smith, 2 Me. 62; Van 
Antwerp v. Newman, 4 Cow. N. Y. 82. 

82 Frost v. Reynolds, 2 Dan. Ky. 94. 

3 Barton v. State, 24 Tex. 250; State v. Burnham, 44 Me. 278; Devine v. State, 5 Sneed, 
Tenn. 623; State v. ' Schmidt, 13 La. Ann. 267 ; Warren v. State, 19 Ark, 214, 

" Raysor v. People, 27 Ill "190; People v. Shaver, 4 Park. Cr. Cas. N. Y. 45. 

* Stearns v. Barrett, 1 Mas. C. C. 153; Wood, Ex parte, 9 Wheat. 604; Delano v. Scott, 
Gilp. Dist. Ct. 498; Thompson v. Haight, N. Y. Dist. C Ct, 1822; 1 U. S. Law. Journ. 85. 

453 


3717-3719 SCIRE FACIAS. 


is indorsed by a resident, who thereby becomes liable for costs, and a scire facias 
lies against the indorser, if the judgment against the plaintiff is unsatisfied.” 
In some states, as Pennsylvania and Illinois, a scire facias is given by statute 
on the record of a mortgage on which a judgment is rendered, and the mort- 
gaged laa are sold.” — 

3717. In general, the writ of scire facias supplies the place of a declaration, 
but still the plaintiff may file a declaration. In this case it must recite the 
scire facias and the proceedings which have been had under it, and the cause 
of action.” 

3718. To a scire facias on a recognizance or judgment the defendant may 
plead in abatement or in bar, as in other actions. 

To a scire facias against the bail in the action the defendant may plead nul tiel 
record of the recognizance, or of the recovery against the principal; or pay- 
ment by or a release to the principal or ‘bail or that the principal has 
surrendered himself, or was rendered by his bail, before the return of the capias 
ad satisfaciendum ; and he may also plead, in discharge of his liability, that 
ea was no capias ad satisfaciendum sued out and returned against the prin- 
cipal. 

When the scire facias is brought on a judgment, the defendant may plead 
nul tiel record of the recovery ; payment, or a release; or that the debt and 
damages were levied on a fieri facias; or that his person was taken in execu- 
tion on a capias ad satisfaciendum ;* but this plea will be defective if it do not 
show how he was discharged.“ He may also plead in bar that a scire facias 
has already issued on the judgment, and that a new judgment has been rendered 
upon it. 

It is a universal rule that the defendant cannot plead any matter to the 
scire facias on a judgment, which he might have pleaded in the original 
action. 

3719. When the defendant pleads nul tiel record, the burden of proving the 
record is thrown upon the plaintiff, and in this case he is required to show the 
record described in the writ of scire facias, or in the declaration.® It must be 
such as is declared upon or described in the writ, for if there be a variance, 
although it may be in favor of the plaintiff, that is, where the amount of the 
judgment produced is greater than the amount claimed, still the variance will 
be fatal, for it is not such a record as is described ;“ and a variance of six cents 
is equally fatal as if it was of a larger sum.“ 

On nul tiel record being pleaded to a recognizance, the plaintiff must prove a 


* Davis v. Whithead, 1 All. Mass. 276; Woodward v. Peabody, 39 N. H. 189. 

77 Stevens v. North Pennsylvania Co., 35 Penn. St. 265. 

*® Tidd, Pract. 1042. The plaintiff in a scire facias may dispense with a declaration ; 
but in case of such election, he must set out in the writ all that would be essential in a 
declaration to authorize a recovery. Toulmin v. Bennett, 7 Ala. 220; see also Gedney v. 
Commonwealth, 14 Gratt. Va. 318; Conner v. People, 20 Ill. 881; Davis v. Dorr, 30 Vt. 97. 

* Booth v. Campbell, 15 Md. 569. 

® Ballard v. Averitt, 1 Tayl. No. C. 69. 

t Custer v. Detterer, 3 Watts & S. Penn. 28. 

4 Dickson v. Wilkinson, 3 How. 57; Sigourney v. Stockwell, 4 Mete. Mass. 518; Hub- 
bard v. Manning, Kirb. Conn. 256; U. S. v. Thompson, us Dist. Ct. 614; McFarland v. 
Irwin, 8 Johns. N. Y. 77; Cardesa v. Humes, 5 Serg. & R. Penn. 65; Riley v. McCord, 24 
Mo. 265; Bell v. Williams, 4 Sneed, Tenn. 196. It is held in Arkansas that want of juris- 
diction apparent on the face of the record may be shown under a plea of nud tiel record. 
Kimball v. Merrick, 20 Ark. 12. 

t3 Campbell v. Carey, 5 Harr. Del. 427. 

“ Eichelberger v. Smyser, 8 Watts, Penn. 181; Porter v. Brisbane, 1 Brev. So. C. 456; 
Giles v. Shaw, 1 Ill. 169. 

* Bibbins v. Noxon, 4 Wend. N. Y. 207; Bailes v. State, 20 Tex. 498; State v. Wooley, 
25 Ga. 235. ie 
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recognizance, properly acknowledged or taken before a competent officer,” by 
authority of law, and that it is matter of record.“ He must also show a breac 
of it, for otherwise the defendant will not be Jiable; and a variance between 
the recognizance described in the writ or declaration will be fatal. 

me a recognizance by two is several and not joint, a joint scire facias is 

3720. Under the plea of payment, the defendant may prove any facts of 
such payment to the plaintiff himself or to his authorized agent,” and the mode 
of making it may be by the actual payment of the cash, by giving another or 
higher security, where the parties agree that it shall be taken as payment; by 
the acceptance of the bill or note of a third person, unless such note may have 
been taken as a collateral security; or by the receipt of goods instead of money.” 
But, in general, matter amounting to a discharge or legal payment of a recog- 
nizance cannot be given in evidence under the plea of payment; such matter 
should be specially pleaded.™ 

3721 The trial, when the issue is on the record, is by inspection of the rec- 
ord, and such issue is not referred to a jury; it is for this reason that the 
plea of nul tiel record must not conclude to the country. Upon the production 
of the alleged record, the judges inspect it, and upon finding it regular in all 
respects, give judgment for the plaintiff; if, on the contrary, it does not cor- 
respond with the description of it in the scire facias or the declaration, and 
there is a material variance between them, then, as the plaintiff has not mp- 
ported the issue on the record by proof, the judgment is given for the defend- 
ant. ; 

When there are several pleas, some concluding to the country, and also a 
plea of nul tiel record, the former must be tried by a jury, and the latter by the 
court. If it appears that the parties went to trial generally, and a judgment 
was rendered for the plaintiff, the supreme court will presune that the issues 
were respectively decided by the proper tribunal.® 

3722. The judgment on a scire facias on a judgment should be that “the 
S execution of the debt or damages, ete., in the scire facias men- 
tioned.’ 

A scire facias on a recognizance taken in a criminal proceeding is a civil ac- 
tion, and if the defendant prevails, he is entitled to costs.” 


8 Long v. State, 3 Blackf. Ind. 344; Andress v. State, 8 Blackf. Ind. 108. 
Fe Bridge v. Ford, 4 Mass. 641; Albee v. Ward, 8 Mass. 79; Green v. Dana, 13 Mass. 
4 


“ Dangerfield v. The State, 5 Miss. 658. 

“ Parish v. State, 14 Md. 238; Davidson v. State, 20 Tex. 649; but see Gedney v. Com- 
monwealth, 14 Gratt. Va. 318. 

© 2 Greenleaf, Ev. 2 518. 

$! 2 Greenleaf, Ev. 33 519-526. 

*? Heirs v. The State, 1 Harr. Del. 190. 

8 Baxter v. Graham, 5 Watts, Penn. 418. 

% Denegre v. Haun, 18 Iowa, 240; Murray v. Baker, 5 B. Monr. Ky. 172; Tindall v. 
Carson, 1 Harr. Del. 94. See, as to the form of entering a judgment on the scire facias 
in Pennsylvania, under the act of 1798, Meason’s Estate, 5 Watts, Penn. 464; Bredin v. 
Agnew, 8 Penn. St. 233; Fries v. Watson, 5 Serg. & R. Penn. 222. Where the original 
judgment is for A B “ for use” of C D, judgment on the scire facias may be for the extent 
of C D’s interest. Peterson v. Lothorp, 34 Penn. St. 228. 

& Commonwealth v. Stebbins, 4 Gray, Mass. 25. 
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CHAPTER I. 
THE NATURE AND PRINCIPLES OF EQUITY. 


8724. The nature of equity. 
8725. General rules in equity. 
3726-3737. Maxims in equity. 


3723. In the preceding books we have considered the nature of legal rights, 
and the redress br the injury to those rights; in the present will be examined 
the nature of equitable rights and equitable remedies, These two systems of 
rights and remedies, though very different, form but one grand system for the 
administration of justice. In some countries legal and equitable remedies are 
administered by the same tribunal, and in some of the American states justice 
is adininistsred: in this manner; while in others the two jurisdictions are kept 
entirely separate. In all, however, the principles of equity are the same, in 
whatever way they may be administered. This book will treat, first, of the 
nature and principles of equity, and, secondly, of the remedies and proceed- 
ings in equity. 

3724, There is a kind of equity which is founded in natural justice, in hon- 
esty and right, and which arises ex ewquo et bono; this is called natural equity. 
It corresponds precisely with the definition of justice or natural law, which is 
a constant and perpetual will to give to every man what is his. This kind of 
equity embraces so wide a range that human tribunals have never attempted to 
enforce it. Every code of laws has left many matters of natural justice or 
equity wholly unprovided for, from the difficulty of framing general rules to 
apply to them, from the almost impossibility of enforcing a compliance with 
its requirements, and from the doubtful nature of the policy of attempting to 
give a legal sanction to duties of imperfect obligation, such as charity, grati- 
tude, or kindness. 

Differing altogether from this, there is another kind, called civil equity.! This 


1 Doctor Ayliffe, in his Pandects of the Civil Law, Book 1, title 7, Pp. 37, 38, says: 
“ Now, equity is two-fold, viz., natural and civil. I call that by the name of natural eur 

which depends on, and is supported by, natural reason; and that I call civil equity whic 

is deduced from, and governed by, such civil maxims as are adapted to the state of any 
commonwealth, whether it be Roman or any other whatsoever. Civil and natural equity 
do sometimes clash and interfere with each other, and civil equity prevails over the other, 
as in usucapions, and the like. Some have divided equity into a written and an unwritten 
equity; but this division I shall not meddle with in this place, having taken notice of it 
elsewhere. Equity not only corrects a law which savors of iniquity, or when the law in 
such a particular case commands an act which is founded upon iniquity; but also when it 
commands a thing which is too difficult and hard to be fulfilled; as when it commands 
fasting, and sickness would ensue to the person that thus fasts in compliance with the law; 
for in each case the law is or may be peccant, by commanding an evil, or a thing immod- 
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is deduced from and governed by such civil maxims as are adopted by any par- 
ticular state or community. This alone will form the subject of this book. 

Civil equity may be taken in two senses in jurisprudence. It is, in the first 
‘ate that rule of right which determines the decisions of a judge, when he 

as to follow the strict rule to which he is obliged to conform by the require- 
ments of the law; and, secondly, which is its true technical meaning, it is jus- 
tice exercised not according to the rigor of the law, but softened and moder- 
ated so as to attain the views of the legislator ;? it is to correct the law when 
it is defective by reason of its universality. 

Law is nothing without equity, and equity is everything, even without law. 
Those who perceive what is just and what is unjust only through the eyes of the 
law, never see it as well as those who behold it with the eyes of equity. Law 
may be looked ap in some manner as an assistance for those who have a weak 
perception of right and wrong, in the same way that optical glasses are useful to 
those who are shortsighted, or whose visual organs are deficient. Equity, in 
its true and genuine meaning, is the soul and spirit of the law; positive law is 
construed and rational law is made by it.‘ 

When in certain cases the law is clear, it would be doing iniquity to depart 
from it under the pretext of tempering and modifying its dispositions by 
particular principles of greater equity; otherwise, the law, established to 
give to all men an invariable rule for their conduct, would have nothing cer- 
tain, and the citizens would in vain attempt to repose under the shadow of its 


dispositions. 
‘Equity is not an arbitrary opinion of the judge; it is subject to certain and 
d rules; for, unless it be directed by science, it becomes uncertain and un- 
nown, and in such case the magistrate must tremble while sitting in the tem- 
ple of justice. His mind will wander in pursuit of a phantom of equity purely 
imaginary. Frequently, what appears just to one man seems unjust to another, 


erately severe. Therefore in both these cases the judge ought to pass by the words of the 
law, and to follow the intention of the legislator, which is not presumed to be unjust or 
cruel. Equity has place not only in affirmative, but also in negative precepts. As, for 
example, there is a general prohibition in the laws of England that it shall not be lawful 
for any one to enter into another’s freehold, without leave of the owner, or without au- 
thority of law; yet this exception lies in equity from the said prohibition, according to 
reason, viz.: if a man drives beasts on the highway, and they happen to get into his neigh- 
bor’s corn, and he, to bring the said beasts out again, that they do not any hurt, goes into 
the ground and fetches them out, he may, in this case, justify his entry into the ground b 
law. Again, notwithstanding the statute of Edward the third, whereby it is ordained, 
that no man ahall upon pain of imprisonment give any alms unto any sturdy beggar that 
is well able to labor; yet, if a man meets with a sturdy beggar in very cold weather, and 
so lightly appareled that if he has not clothes given him ie must probably perish with 
cold, and he gives him clothes to save his life, he shall be excused.” 

2 Fonblan ue, Eq. B. 1, c. 1, s. 3: “ Equity, as it stands for the whole of natural justice, 
is more excellent than any human institution; neither are positive laws, even in matters 
seemingly indifferent, any further binding than they are agreeable to the law of God and 
nature. But the precepts of the natural faa when enforced by the laws of man, are so far 
from losing any thing of their former excellence that they thence receive an additional 
strength and sanction; yet as the rules of the municipal law are finite, and the subject of 
it infinite, there will often fall out cases which cannot be determined by them; for there 
can be no finite rule of an infinite matter perfect. So that there will be a necessity of 
having recourse to the natural principles, that what was wanting to the finite may be sup- 
plied out of that which is infinite. And this is properly what is called equity, in opposi- 
tion to strict law, and seems to bear something of the same proportion to it in the moral 
as art does to nature in the material world. For, as the universal laws of matter would, 
in many instances, prove hurtful to particulars, if art were not to interpose, and direct 
them aright; so the general precepts of the municipal law would oftentime not be able to 
attain their end, if equity did not come in aid of them.” 

3 1 Woodesson, Lect. 198; Taylor, Civ. Law, 91; Dig. 50, 17, 85 et 90; Code, 8, 1, 8. 

* 3 Sharswood, Blackst. Comm. 329. ; 
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and yet both act in good faith; each sustains the side he has adopted appar- 
ently with arms of equal power, which renders it extremely difficult to decide 
to whom the victory should be awarded. But equity, like truth, is but a unit; 
it must manifest itself by its own power, and it is never better seen than through 
the medium of the law. There it is made manifest, and it may be adopted 
without fear of a mistake, because the law must be considered as the wisdom 
and foresight of the legislator, and he is presumed to have studied equity and 
embodied it in his work. 

To classify our inquiries we will consider, first, the general rules and maxims 
in equity ; second, the assistant jurisdiction of courts of equity ; third, the con- 
current jurisdiction of courts of equity; fourth, the exclusive jurisdiction of 
such courts. 

3725. Before we proceed to inquire in what cases courts of equity exercise 
jurisdiction, it will be proper to take a short view of the nature of equity and 
the maxims by which it is governed. 

Courts of equity are bound by the laws as much as courts of law; the differ- 
ence is this: when the law is clear and beyond a doubt, both must obey it and 
enforce its mandates, but the legislator cannot foresee all cases which may arise; 
in cases of this kind many that happen may fall, if not within the letter, within 
the spirit of the law. These cases, thus out of the letter, are often said to be 
within the equity of the statute, and cases within the letter are frequently out 
of the equity. Equity in cases of this kind is nothing but a sound interpreta- 
tion of the law. Both courts of law and courts of equity are, however, bound 
by the same rules of interpretation. 

A court of equity is bound by rules and precedents, from which it will not 
depart, although the reason of some of them may not be quite clear. It is true, 
such a court has a discretion, but that discretion is a science, and not an arbi- 
trary act; it is governed by rules of law and equity, which are not to oppose, 
but each in its turn is subservient to the other, and courts of equity are bound 
by precedents equally with courts of law.’ 

Pormal, no doubt, the administration of equity in England was arbitrary, 
and the boundaries of the jurisdiction of courts of equity were not strongly 
marked ; what Selden said of them was perhaps true: “ For law we havea 
measure, and know what to trust to; equity is according to the conscience of 
him that is chancellor, and as that is larger or narrower, so is equity. Tis all 
one, as if they should make a standard for the measure, the chancellor’s foot. 
What an uncertain measure would this be! One chancellor has a long foot; 
another, a short foot; a third, an indifferent foot. It is the same thing with 
the chancellor’s conscience.” ® 

In modern times, however, courts of equity have no more discretionary power 
to depart from principles than courts of law. They decide new cases as they 
arise by the principles on which former cases have been decided, and may thus 
illustrate or enlarge those principles. But the principles are as fixed and cer- 
tain as the principles on which courts of common law proceed.” 

The principal difference between these courts consists in the different modes 
of administering justice, in the mode of proof, the mode of trial, and the mode of 
relief. This will more fully appear when we come to treat of the form of the 
remedies in equity in the latter part of this book. 

Maxims are rules or principles of law universally admitted as being 
just and consonant with reason. They are something like axioms in geome- 


6 Rook’s Case, 5 Coke, 99, b; 3 Sharswood, Blackst. Comm. 432. 

* Selden, Table Talk, Bunty ; 8 Sharswood, Blackst. Comm. 432, note y. 
1 Bond v. Hopkins, 1 Schoales & L. Ch. Ir. 428. 
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try. Many maxims are merely the statement, in short and pithy sentences, of 
principles which claim the assent of mankind. These existed before the law, 
for, it has been well observed, nations have been found without laws, none 
without maxims.’ Such maxims may be considered as fragments of the natural 
law which was promulgated at the beginning of the world. Of this kind are 
omne majus continet in se minus,” De non apparentibus et non existentibus eadem 
est ratio, and the like. Other maxims derive their effect from the law, and 
have been adopted after the experience of ages; most of the examples we shall 
give in this chapter are of this kind. Sometimes the law arises from the maxim, 
and the latter assumes the office of the former; hence the necessity of under- 
standing them thoroughly." “ After having inspired the law, maxims remain 
and watch over it aid in its midst, somewhat like a lamp in the midst of the 
sanctuary, enlightening the points where the law applies and showing those 
where it does not.” 

3727. The first is that he who will have equity done to him must do equity to 
the same person. An illustration of this maxim will be found in the case of a 
plaintiff who has borrowed money upon usurious interest and comes as com- 

lainant in equity, claiming to have the instrument given to secure the debt de- 
livered up upon that ground ; the court will require him to return the money 
he borrowed with lawful interest before a decree can be made in his favor; but 
should the lender come into equity to compel the performance of the agreement, 
his bill will be dismissed as being in violation of a statute, and the defendant, 
who asks nothing, shall not be compelled to return the money.” 

3728. For the same reason, he who has committed iniquity shall not have 
equity.” It would be manifestly unjust to permit a man who has committed 
iniquity toward the defendant to come into chancery to compel him to do equity 
to him. Thus, in cases of illegal contracts, where the plaintiff has put his pro 
erty in the hands of another for the purpose of defrauding his areditors, and he 
seeks a remedy in equity to be restored, his claim will be dismissed upon the 
ground that he TO eA iniquity ; for, in pari delicto melior est conditio possiden- 
tis is a maxim which applies in equity as well as at law." 

3729. It is a maxim that equality is equity.“ In the settlement of cases for 
contribution between co-contractors and sureties, in cases of abatement of lega- 


8 1 Sharswood, Blackst. Comm. 68; Coke, Litt. 11,67. Duval, in Le Droit dans ses 
Maximes, Ch. 8, p. 65, gives a very animated description of the use of maxims. He says, 
“La Maxime, partout présente, -offre á la fois des points d’appui á la mémoire, des conseils 
aux législateurs, des secours 4 la loi, des flambeaux aux jurisconsultes, des argumens au 
barreau, des motifs aux juges. Elle sert en méme temps la science et la pratique, la loi et 
ses applications. Fx regula, dit Décius, dans son langage hardi, non secits atque è tripode 


respo us, Du haut de la régle, comme d’un trépied sacré, nous rendons des oracles de 
droit et d’équité. La loi ne règle que quelques points; la maxime règne dans tout le droit. 
Regula est deciduum totius juris.” e maxim, everywhere present, offers at the same time 


points of support to the memory, counsel to legislators, aids to the law, light to lawyers, 
arguments at the bar, motives to the judges. It serves at the same time science and prac- 
tice, the law and its applications. Ex regula, says Decius in his bold language, non secis 
atque é tripode respondemus, From the height of the rule, as from a sacred tripod, we dis- 
pense the oracles of law and equity. The law regulates only some points; maxims reign 
over all the law. Regula est deciduum totius juris. 
’ Duval, Le Droit dans ses Maximes, 9. 
v Dig. 50, 17, 110. u Dig. 50, 17, 1. 
13 See Francis, Max., Max. 1; Bouser v. Colby, 1 Hare, Ch. 143; Hanson v. Keating, 4 
id. 4; Secrest v. McKenna, 1 Strobh. Eq. So. C. 356. : 
»'* Francis, Max., Max. 2; Mason v. Gardiner, 4 Brown, Ch. 437; Sturgis v. Champneys, 
5 Mylne & C. Ch. 97, et seq. 
Armstrong v. Toler, 1] Wheat. 258; Hannay v. Eve, 3 Cranch, 244; Broom, Max. 
825; Holman v. Johnson, Cowp. 841. 
4 Francis, Max., Max. 8. 
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cies where the assets are insufficient, in cases of apportionment of incumbrances 
among different purchasers and claimants, and in cases where equitable assets 
are to be marshalled for distribution, this maxim applies. 

3730. Equity suffers not a right without a remedy. Ubi jus ibi remedium. This 
maxim, though generally is not universally true. For example, where a judg- 
ment has been raderad at law, under all the circumstances of the case equity 
will not interfere, notwithstanding an accident or unavoidable necessity. ‘‘ There 
are Instances in which a court of equity gives a remedy where the law gives 
none, but when a particular remedy is given by law, and the remedy is bounded 
and circumscribed by particular rules, it would be very improper for this court 
r take it up where the law leaves it and extend it further than the law al- 
ows.” !6 

373L That where there is equal equity the law must prevail is a maxim which 
is generally true, for in such case the defendant has an equal claim with the 
plaintiff to the protection of a court of equity for his title, and the court will 
not interpose on either side. In cequali jure melior est conditio possidentis.™ 

3732. It is also a maxim, gui prior est in tempore, potior est in jure. When 
the equities are in other respects equal, the party who has a precedency in time 
will in those cases gain the advantage.’ But when the equities are unequal, 
then the preference will be given to the superior equity.!® 

3733. Equity looks upon that as done which ought to be done. Equity will 
therefore treat the subject as to collateral consequences and incidents, in the 
same manner as if the final acts contemplated by the parties had been executed 
exactly as they ought to have been, not as the parties may have executed them.” 

It is a maxim that the fund which has received the benefit should make 
satisfaction. When a debt is due, secured by bond and mortgage, the personal 
estate is the debtor in the first place and the land is the security. On the death 
of the debtor intestate, the personal estate goes to his personal representative 
and the land descends to the heir; the personal estate having received the ben- 
efit, it must therefore make the satisfaction. 

3735. Upon a similar principle, it isa maxim that satisfaction should be made 
to that fund which has sustained the loss. Where lands are appointed or con- 
vere to pay debts, the heir is entitled to have the land after the debts are 
paid. 

3736. One of the most common and general maxims in equity is that equity 
follows the law, equitas sequitur legem. Whenever the rules of law are in terms 
applicable, courts of equity will adopt and follow.them; or when such rules 
are not directly applicable in cases of an equitable nature, equity will adopt and 
follow the analogies furnished by the rules of law.” 

3737. It is a maxim that equity acts upon the person. In cases of injunction 
the party is enjoined to do or not to do a particular thing. If the injunction is 
not obeyed, the defendant will be attached and imprisoned. At law the courts 
have no jurisdiction respecting disputes about land unless such estate be within 
their jurisdiction, because the actions are local; in equity, on the contrary, 
where the courts have jurisdiction over the person, they have jurisdiction, al- 
though the lands may be in another country. | 


% Per Lord Talbot, Heard v. Sanford, Cas. temp. Talb. 174. 

Mitford, Eq. Pl. 215; Jeremy, Eq. Jur. 285; 1 Maddock, Ch. Pr. 170; 2 Fonblanque, 
. B. 3, c. 3, 8. 1; Story, Eq. Pl. ¢ 604; 1 Story, Eq. Jur. ¢ 57; Dig. 50, 17, 128. 

3 Dig. 50, 17, 98. eae | remy, Eq. Jur. 285. 

=I Fonblanque. Eq. B. 1, Ch. 6, s. 9, note; Craig v. Leslie, 3 Wheat. 563. 

2 1 Story, Eq. Jur. ¢ 64; 3 Woodesson, Lect. 479, 482. 

2 Penn v. Baltimore, 1 Ves. sen. Ch. 444; ae of Athol, 1 Chanc. Cas. 221. 
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3739-3745. Bills of discovery. 
3740-3743. By and against whom a discovery may be had. 
3741. The plaintiff’s title. 
3742. The defendant’s liability. 
3743. The right of the plaintiff against the defendant. 
3744. The nature of the discovery. 
3746-3752. Eliciting evidence from third persons. 
3747. The examination of witnesses de bene esse. 
3749-3752. The perpetuation of testimony. 
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3751. The interest of the parties. 
3752. The subject matter of future litigation. 


3738. The jurisdiction of courts of equity is considered under three points 
of view: first, when it comes in aid of a court of law, and it is then called as- 
sistant jurisdiction ; second, when courts of Jaw and courts of equity have both 
jurisdiction, when it is denominated concurrent jurisdiction ; and, third, when 
it affords the only remedy of the party aggrieved, in which case it has exclu- 
sive jurisdiction. 

The assistant jurisdiction of courts of equity is exercised to enable courts of 
law to do more complete justice. At law, it frequently happens that a party 
has rights which cannot be established in consequence of the forms used and 
rules adopted, although these have a general tendency to secure justice. When 
in consequence of these rules the party is likely to be defeated of his rights, he 
may in some cases apply to a court of equity for assistance to enable the courts 
of law to do complete justice. This ia dons by bill of discovery, or by eliciting 
testimony from third persons. 

3739. It not unfrequently happens, when an action is brought, that justice 
may be defeated for want of a knowledge of facts which exist, but which are 
exclusively within the knowledge of the parties, and which cannot be obtained, 
because it is a rule at Jaw that the parties in such case cannot be examined. 
Equity then interferes, and the plaintiff may filea bill of discovery, so called 
because it prays for the discovery of facts within the knowledge of the person 
against whom it is exhibited, or of deeds, writings, or other things in his cus- 
tody or power.' In one sense, every bill, except a bill of certiorari, may in 


1 Hinde, Pr. 20; Blake, Ch. Pr. 37; Jeremy, Eq. Jur. 257; 2 Story, Eq. Jur. ¢ 1480; 
Mitford, Eq. Pl. 52; Cooper, Eq. Pl. 58. Mr. Story, in his definition, adds the limitation 
that this proceeding must be, in order to maintain the right of the party asking it, in a 
suit or other proceeding in another court. While this limitation expresses its customary 
use, it is not essential, since the bill may be brought in aid of a proceeding in equity. 
Montague v. Dudman, 2 Ves. Ch. 398. Or even as preliminary to a bill for relief, in order 
to ascertain the proper defendants. Angell v. Angell, 1 Sim. & S. Ch. 83; Moodaly v. 
Moreton, 2 Dick. Ch. 652. Though such a use is but rare, since a payer for discovery may 
be, and generally is, embraced in a bill for relief, and the facility with which amendments 
are granted to include proper defendants and omit those improperly included in an equity 
suit, renders such a preliminary bill unnecessary, except in rare cases. 
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truth be said to be a bill of discovery, for every bill usually seeks a disclosure 
of circumstances relative to the case; but that commonly and emphatically dis- 
tinguished by this appellation is a bill for the discovery of facts resting in the 
pee of the defendant, or of deeds or other writings or things in his cus- 
tody and power. The sole object of this bill being a particular discovery, 
when that is obtained by the answer, there can be no further proceedings upon 
it. 

There is a marked difference between a bill of discovery and a bill to perpet- 
uate testimony, which will be considered in the next chapter. The former can- 
not be brought in many cases where the latter may. A bill of discovery can- 
not be brought where a penalty or a forfeiture of a public nature is involved ; 
and in cases which involve a penalty or a forfeiture of a private nature, it can- 
not be maintained unless the party entitled to the benefit of the penalty or for- 
feiture waives it. With regard to a bill to perpetuate testimony, no such objec- 
tion exists. 

We will consider, first, by and against whom the discovery may be had; 
second, the nature of the discovery. 

3740, The plaintiff must have a legal title to the subject matter which is 
the object of the discovery ; the defendant must have an interest in it, and the 
plaintiff must have a legal claim upon the defendant in respect to such subject 
matter as will form a fair action at law. 

3741. The plaintiff must show upon the face of the bill that he has a litle 
to the discovery which he seeks, or an interest in the subject matter to which 
the discovery is attached, capable of being established aad vindicated in some 
other court ;‘ unless the plaintiff’s title be expressly admitted by the defendant, 
or impliedly confessed by him; as, by his adopting a mode of defence which is 
held to be a tacit acknowledgment of the fact, or, in some instances, by his 
answering it without denying it.5 A mere stranger, therefore, cannot maintain 
a bill for discovery of the title of another person.° 

3742. The plaintiff must also show that the defendant has some interest in 
the matter in dispute, for if he be a mere witness, he cannot be made to answer 
such a bill, because he can be compelled to give testimony in court.’ But ifa 
ape originally disinterested should become implicated in a transaction by 

is fraud or practice, he will be held liable for costs, and to that extent inter- 
ested. A corporation furnishes a partial exception to the general rule that 
where the defendant has no interest he need not answer and make the discovery ; 
because the answer given by a corporation is under the corporate seal, and not 
upon oath,’ and the discovery must be made by some officer under oath * who 
may have no personal interest. 


2? In England, and in most of the states of the United States, the objects sought to be 
accomplished by a bill of discovery can now, through statutory pornn be attained by pro- 
ceedings under direction of the court having jurisdiction of the case. The rules and prin- 
ciples of equity may, however, it is apprehended, be still resorted to with advantage, as 
indicating the principles by which such courts would probably be guided in affording this 
assistance to parties before it. 

3 Earl of Suffolk v. Green, 1 Atk. Ch. 450. 

* Brown v. Dudbridge, 3 Brown, Ch. 321; Brownsword v. Edwards, 2 Ves. Ch: 243. 

§ Mountford v. Taylor, 6 Ves. Ch. 788; Marsden v. Panshall, 1 Vern. Ch. 407. 


ê See Rondeau v. Waytt, 3 Brown, Ch. 154; Cooper, Eq. Pl. 58; Mitford, Eq. Pl. 189; 
J Tet Jur. 258 ; Haskell v. Haskell, 3 Cush. Mase, 540; Shaftsbury v. Arrowsmith, 
4 Ves. Ch. 71. 


1 Heyes v. Excter College, Oxford, 12 Ves. Ch. 348. 
8 See Dummer v. Chippenham, 14 Ves. Ch. 254. 
® Anon. 1 Vern. Ch. 117; Wych v. Meal, 3 P. Will. Ch. 810. 
7 Fenton v. Hughes, 7 Ves. Ch. 288; Dummer r. Chippenham, 14 id. 254; Glasscott v. 
Copper Miners’ Company, 11 Sim. Ch. 305. 
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3743. Not only must the plaintiff have a right and the defendant be liable, 
but the plaintiff must have a right against the defendant. A discovery will 
not be compelled for the mere gratification of curiosity, but only in aid of some 
proceeding." And although both the plaintiff and defendant may have an in- 
terest in the subject to which the discovery required is supposed to relate, yet 
when there is no privity between them, a oa will not be enforced.” 

Commonly, the application for a discovery is made in aid of an action really 
pending, in which case a bill will lie for a defendant at law for the purpose of 

efence,'* as well as on the part of the plaintiff to support and substantiate his 
case.“ But it is not indispensably necessary that the action should have been 
commenced ; for where there is a primd facie ground for such proceeding, the 
court will compel a discovery in aid of an action to be brought thereupon,” ex- 
cept in the case of a common informer, who must first bring an action, for un- 
til then he has no right.” 

3744. Whenever the plaintiff can show a title to the subject matter in him- 
self, and also an interest in the defendant, and an apparent lezal right against 
the latter concerning it, which cannot be enforced without the aid of a discov- 
ery, a court of equity will compel it. 

3745. But to this general rule there are many exceptions, among which may 
be mentioned the ‘following : 

The discovery must not be of a nature to endanger the defendant’s title; for 
it does not follow that because a person is unable to substantiate every particu- 
lar in the deduction of his title, which may be necessary to relieve it from 
doubt or defect, he may not possess the best title, and be in fact the owner. A 
plaintiff has a right to a discovery of what appertains to or is necessary for his 
own title; and he has no right to pry into that of his adversary." 

It must not be immaterial or unnecessary, for in this case it will not be en- 
forced, as there could be no reason for compelling the defendant to make it.” 

It must be of such a nature that, if made, it will not subject the defendant 
to pains, penalties, or forfeitures; because a court of equity will aid only in 
cases of civil, and not of a criminal nature, no man being bound to accuse 
himeelf.® 

The discovery must not be for the attainment of an object which is illegal or 
contra bonos mores.” : 

A bill of discovery will not be entertained to assist another court, when the 
latter is of itself competent to grant relief.” 

A discovery will not be compelled when it is against the policy of the law, 
in consequence of the particular relations of the parties. A bill filed against 


u Kardale v. Watkins, 5 Madd. Ch. 18. 12 Story, Eq. Pl. 3 571. 
18 Bishop of London v. Flytche, 1 Brown, Ch. 96; Andrews v. Berry, 3 Anstr. Exch. 634. 
1 Finch v. Finch, 2 Ves. Ch. 491, 492. 4 Moodly v. Moreton, 1 Brown, Ch. 469. 


16 See Mynd v. Francis, 1 Anstr. Exch. 5. 

1 Cooper, Eq. Pl. 97; Hare, Discov. 183 to 194; Wigram, Discov. 21, 111, 147. 

8 Finch v. Finch, 2 Ves. Ch. 491; Anon, 2 id. 451; Kensington v. Mansell, 18 td. 240; 
Macauley v. Shackell, 1 Bligh, Hou. L. N.s. 120; Thomas v. Tyler, 3 Younge & C. Ch. 
255. 

19 Cooper, Eq. Pl. 191; Jeremy, Eq. Jur. 265; 2 Story, Eq. Jur. 3 1494; United States 
v. Bank of Virginia, 1 Pet. 100; Horsburg v. Baker, 1 id. 232; Claridge v. Hoare, 14 Ves. 
Ch. 64; Glynn v. Houston, 1 Keen, Ch. 329. 

This exception does not apply where there is fraud, which does not subject the defendant 
to a criminal action, though he may have incurred a penalty ; as, for example, under a bond 
for good conduct. Janson v. Solarte, 2 Younge & C. Ch. 182; Green v. Weaver, 1 Sim. 
Ch. 404; Mitchell v. Koecker, 11 Beav. Rolls, 380. 

2 Cousins v. Smith, 13 Ves. Ch. 542. 
=e Gelston v. Hoyt, 1 Johns. Ch. N. Y. 547. But see March v. Davison, 9 Paige, Ch. N. 

. 580. 
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a married woman to compel her to disclose facts which may charge her husband 
will be dismissed.” Nor can a bill of discovery be sustained against one who 
has derived his information in the confidence reposed in him as counsel, solici- 
tor, attorney, or arbitrator, whose secret is the privilege of the client.” 

Nor will such a discovery be compelled by or against persons who are not 
parties at law.” 

3746. We have considered the mode of obtaining the assistance of a court of 
equity to obtain the facts from the parties in order to found a judgment; we 
shal] now examine the subject of the means of obtaining testimony from those 
who are not parties. 

It not unfrequently happens that persons who can testify cannot be present 
at the time of trial, and (i their testimony would be lost if it could not be 
taken before that period, and justice be defeated. There are two modes of se- 
curing such evidence; the first, by filing a bill praying that the testimony of 
the witnesses be taken de bene ease, and the other, praying that the testimony may 
be taken in perpetuam rei memoriam. There is considerable difference between the 
two cases. The court gives aid of the former kind generally when the party 
seeking it is plaintiff or defendant in an action pending or intended; and of 
the latter kind when the party applying for it is in possession, but anticipates 
litigation and an aggression upon his enjoyment at a future time, when his ad- 
versary shall have gained sufficient advantage by delay, or where he is out of 
possession and has no present right to bring an action, or is prevented by the 
opposite party, as by injunction, from bringing such action.” In the first case, 
or when the testimony is taken de bene esse, it cannot be read at law unless it 
has been proved that the witness is unable personally to attend; but such is 
not the vale when the testimony has been perpetuated.* There are two classes 
of cases where this testimony may be taken: first, when a suit or action has 
been brought, and then the witnesses are examined de bene esse; and, second, 
before any action has been commenced, when a bill is filed to perpetuate the 
testimony. 

3747. When a witness resides abroad, out of the jurisdiction, and refuses to 
attend, the court of chancery has always exercised the power of issuing a com- 
mission to the judge of some foreign jurisdiction where a witness resides, re- 
questing that in furtherance of justice he will, by the proper and usual process 
of his court, cause certain witnesses to appear before him, or some other com- 
petent person by him for that purpose to be appointed, at a particular time and 
place, to take the depositions of such witnesses.” | 

3748. When the witness is aged, as of the age of seventy years and upward, 
the court of chancery will issue a commission, of course, to take the deposition 
of the witness.” 


* Cooper, Eq. Pl. 196; Le Texier v. Margrave of Anspach, 5 Ves. Ch. 322, 15 id. 159. 

*® Greenough v. Gaskell, 1 Mylne & K. Ch. 100; Preston v. Carr, 1 Younge & J. Exch. 
175; Hare, Discov. 174; Story, Eq. Pl. 72 599, 600. 

* Glyn v. Soares, 3 M Ine & K. Ch. 450, 469; Story, Eq. Pl. 3 569. 

* Duke of Dorset v. Girdler, Prec. Chanc. 531; Angell v. Angell, 1 Sim. & S. Ch. 89. 

, 2 Ves. sen. Ch. 496, 498; Morrison v. Arnold, 19 Ves. Ch. 671. 

n In the United States, the common law courts are generally authorized to issue commis- 
sions to take depositions in civil cases. 1 Greenleaf, Ev. 3 321. 

2 The witness must be of an age to render it probable that he will die before trial, when 
his deposition is to be taken de bene essc, since, as was very justly remarked by Sir John 
Leach, the circumstance that witnesses are aged and infirm should be rather a reason for 
the action being immediately brought, to give the better chance of their living till the 
trial, than a reason for permitting the action to be indefinitely delaved at the pleasure of 
the plaintiff. Angell v. Angell, 1 Sim. & S. Ch. 88; Rowe v. ——, 18 Ves. Ch. 261; Prich- 
ard v. Gee, 5 Madd. Ch. 364. 
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Depositions under these commissions are taken de bene esse; that is, they shall 
be deemed to be well taken for the present, or until an exception or other avoid- 
ance, that is, conditionally, and in that meaning the phrase is usually accepted. 
If the witness can be had on trial, he must be produced.” 

3749. There are several classes of cases where there is danger of losing the 
testimony of witnesses ; first, where a party is out of possession and whose right 
of ion has not yet accrued, and therefore he cannot bring suit; and, sec- 
a where the party is in possession and he anticipates proceedings against 
him upon a present apparent right, but the power of commencing suit lies in 
his adversary, who eer or may delay the attempt of investigation until 
the party in possession shall have lost the means of defence by the death of his 
witnesses. In these cases a court of chancery interferes by taking the proper 
means of securing the evidence of the witnesses by having it reduced to writing 
and properly made of record, which is called the perpetuation of the testimony. 
This is by a bill setting forth the nature of the interest of the parties and the 
subject of future litigation; to this bill the defendant may set up his defence. 
These will be separately examined. 

3750. The bill must name the parties having an interest, and state particu- 
larly the matter touching which the plaintiff is desirous to acquire evidence, so 
that the interrogatories on both sides may be directed to the true merits of the 
controversy.” It should show that the plaintiff has some interest in the sub- 
ject matter, which may be endangered if the testimony in support of it should 

lost ;*! it must also state that the defendant has, or pretends to have, or that 
he claims an interest to contest the title of the plaintiff in the subject matter of 
the proposed testimony.” The bill must also show some necessity or ground 
for perpetuating the evidence; as, that the facts to which the testimony of the 
witnesses proposed to be examined relates cannot be immediately investigated 
in a court of law; or, if they can be investigated, the sole right of bringing an 
action belongs exclusively to the other party; or some other cause which shows 
clearly that the plaintiff cannot otherwise secure his testimony which is in 
danger of being lost. Such a bill must also show the right in which it is 
brought, and it should be described with reasonable certainty, so as to point the 
proper interrogatories on both sides; for example, when the bill is brought to 
perpetuate the testimony of witnesses touching a right of way, the bill should 
state the termini of the way and the per et trans as exactly as in a declara- 
tion.“ And when the bill seeks to perpetuate the testimony of witnesses to 
a will, it should set forth the whole will.” The bill should pray leave to 
examine witnesses touching the matter stated, to the end that their testimony 
may be taken and perpetuated, and it should also pray for a subpena. But 
care must be taken to confine the prayer to the object of the bill, and not to 
pray for relief, or that the defendant may abide such order and decree as the 
court may make, which would make it a bill praying relief, and for that cause 
demurrable.” i 


2 See 1 Greenleaf, Ev. 3 320. 
ad art v. Hawker, Madd. Ch. 157; Cooper, Eq. Pl. 58; Mitford, Eq. Pl. 52; Story, 
. Pi. 0. 
1 Cooper, Eq. Pl. 52; 2 Story, Eq. Jur. 3 1511; Mason v. Goodburne, Cas. temp. Finch, 
391. 
32 Mitford, Eq. Pl. 53; Cooper, Eq. Pl. 56; 1 Montague, Eq. Pl. 271; Dursley v. Fitz- 
hardinge, 6 Ves. Ch. 260. i i 
8 Story, Eq. Pl. 3 303; Mitford, Eq. Pl. 52, 148, and note 9: 
* Gell v. Hayward, 1 Vern. Ch. 312; Cooper, Eq. Pl. 56; Welford, Eq. Pl. 145. 
% Wyatt, Pract. Reg. 74; Story, Eq. Pl. 3 305; Welford, Eq. Pl. 145. 
% Story, Eq. Pl. 3306; Cooper, Eq. Pl. 52; Vaughan v. Fitzgerald, 1 Schoales & L. Ch. 


Ir. 316. 
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375L To entitle the plaintiff to a bill to perpetuate testimony, he must show 
that he has an interest in the subject matter in dispute, but the amount of his 
interest, if actually a present interest, however small in value and however 
distant the possibility of possession, and whether it be vested or contingent, is 
altogether unimportant.” But a mere expectation is not sufficient, and, there- 
fore, the next of kin or heir apparent of a person living, although the latter be 
a lunatic, has not such an interest as will support such a bill.” 

3752, The property respecting which the testimony of witnesses may be 
perpetuated may consist of hereditaments, corporeal or incorporeal. With 
respect to personal demands, it is not easy to say in what cases a bill to perpet- 
uate testimony will be sustained.” 


3 Dursley v. Fitzhardinge, 6 Ves. Ch. 260; Allan v. Allan, 15 Ves. Ch. 18. 
* Dursley v. Fitzhardinge, 6 Ves. Ch. 260; Sackvill v. Ayleworth, 1 Vern. Ch. 105. 
» Earl of Suffolk v. Green, 1 Atk. Ch. are 
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To prevent irreparable injury by trespass. 

To prevent waste. 

To prevent nuisances. 


3802. To prevent purpresture. 
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To secure proper performance of lawful acts. 
The effect of an injunction. 

Bills quia timet. 

The appointment of a receiver. 

When a receiver will be appointed. 

For whose benefit the receiver will be appointed. 


3814. The powers, duties, and liabilities of a receiver. 


3817. 
3818. 
3819. 
3820. 
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When security is required under bills quia timet. 
Injunctions under bills guia timet. | 
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3753. The concurrent jurisdiction of courts of equity is that which is exer- 
zised on subjects over which courts of law have also a jurisdiction. 

Courts of equity are enabled to secure substantial justice between the parties, 
in cases where they will interfere, more completely than courts of law, either 
from their peculiar forms of procedure, from the greater adaptability of their 
rules to special circumstances existing in particular cases, from the greater va- 
riety of remedies furnished, or from the manner of enforcing compliance with 
their requirements. 

At law the only remedy furnished between individuals is by way of pecuni- 
ary damages for breach of obligations, or for wrongs committed. Such a rem- 
edy is obviously inadequate to the damage in many cases. In many cases, also, 
courts of law will not interfere, because the party complaining is himself in 
some degree in fault. Nor do courts of law exercise any preventive or antici- 
pasve jurisdiction. Legal process does not prevent the commission of wrongs, 

ut only attempts to enforce compensation for their commission. Compliance 
with obligations is not secured; compensation in money is rendered for non- 
compliance. 

In many cases of wrong done or threatened, and of refusal to fulfil obliga- 
tions, equity will interfere to secure justice on account of the inadequacy of the 
remedy at lave for that purpose. 

It will be convenient to consider successively the mode of investigating facts 
by equitable tribunals, the peculiar modes of preventing injustice, the jurisdic- 
tion in cases of fraud, accident, and mistake, that for enforcing a fulfilment of 
obligations, that in various cases of account, that in dower, and that in par- 
tition. 

3754. The modes of investigating facts practiced by equitable tribunals are 
reference to a master, and directing issues and trial by jury in a court of law. 

3755. When a court of equity feels itself incompetent to grant complete re- 
lief without some preliminary information, a reference is e to a master who 
has power to procure such information for the purpose of satisfying the con- 
science of the court. 

The matters which are usually submitted to a master consist of matters of 
account, which it may be necessary to examine and settle in the progress of a 
cause, the investigation of claims upon property in suit, to admit those which are 
equitable and to reject others, examination of the title to estates, and to settle 
conveyances, making sale of property, and inquiring into the propriety of grant- 
ing leases, felling timber, or making repairs, the propriety of appointing new 
trustees of property, guardians of infants, and committees of idiots and lu- 
natics. 

3758. To facilitate inquiries and to render them more effectual, the master is 
generally authorized to examine witnesses and even the parties in the cause 
upon interrogatories. The parties who have an interest have a right to have a 
notice of the time and place of examination ; and it seems to be a general rule 
that all persons interested, either in the estate or fund in question, are entitled 
to attend before the master on all those proceedings which may affect their in- 
terests or increase or diminish their proportion in the fund; thus, all parties 
entitled to a distributive share of a residue have a right to attend on those pro- 
ceedings which tend to increase or diminish the residuary fund.? 

After having heard the parties, their proofs, and allegations, the master 
makes his report, which is his certificate to the court how the facts or matters 
referred to him are or do, upon an examination, appear to him, or of something 


1 Jeremy, Eq. Jur. 294. 
3 2 Daniell, Chanc. Pract. 801. 
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of which it was his duty to inform the court.’ To this report exceptions may 
be filed, and if well founded, the report will be set aside; on the contrary, if 
they are not sufficiently valid, the report will be confirmed, and the court will 
found a final decree upon it.‘ 

3757. When questions of legal or equitable title, of law, or of fact, arise in 
the course of proceedings in equity, and they are of great importance, the court 
will not undertake to determine them, but will direct a trial at law, and upon 
the result of that trial will in general found its decree.” As no jury can be sum- 
moned to attend a court of equity, the matter directed to be tried at law is tried 
in another court. The point which thus occurs may be the proper subject of a 
trial, or it may be a mere question of law or fact. In the former instance the 
court of equity, with the consent of all the parties, will direct, and when there 
is no such acquiescence, will sometimes allow an opportunity for such an action 
to be brought to try the question at law; in the latter case it will direct a 
feigned issue,’ the nature of which has already been considered.’ In the case 
of an issue upon a point of law, it is brought before the common law judges on 
a demurrer; and if speed be required, a consilium, that is, a special day, will 
be appointed for the purpose of hearing the argument.’ 

There is one class of cases which the courts of equity will never decide with- 
out a decision first being had at law. This is the case of a will of real estate; 
when disputed, it must be ascertained whether it is the will of the testator or 
not by a trial under a feigned issue.’ 

3758. There are certain equitable means of relief which may be considered 
as peculiarly preventive of wrong in their nature, which it seems proper to con- 
sider in immediate connection. These are injunctions, bills quia timet, bills 
of peace, bills of interpleader. 

59. An injunction is a judicial process requiring a party to do or to refrain 
from doing a particular thing therein specified, according to the exigency of the 
process. In strictness the term is applicable to a writ requiring the performance 
or refraining from some particular act, which writ is granted in proper cases 
. upon a particular request therefor by bill. But in many cases a requirement is 
made by the court in the form of an order in the nature of an injunction; and as 
the court will enforce a compliance with these orders in the same manner as 
with a writ of injunction, the distinction is not ordinarily observed in practice, 
but all such orders are spoken of as injunctions.” 

Injunctions must be specially prayed for in the bill, and even when asked 
for, the question of granting or refusing is one of judicial discretion. The 
grant is not limited to cases of concurrent jurisdiction. It may be granted as 
well in cases of auxiliary or exclusive jurisdiction.” 

3760. This writ is evidently borrowed from the Roman law. The interdict 
in that system of jurisprudence bears a striking resemblance to an injunction. 


3 Pract. Reg. 377. 

j t Sce, as to references to a master, 2 Daniell, Chanc. Pract. 789-963; Jeremy, Eq. 
ur. 293. 

5 2 Story; Eq. Jur. 3 1478; 3 Sharswood, Blackst. Comm. 452. 

* Jeremy, Eq. Jur. 295. 1 Before, 3014. 

® Jeremy, Eq. Jur. 296. 

: A per aps all the states of the Union provision is made by statute for the trial of dis- 
puted wills. 

In some of the states provision has been made also by which a jury may be summoned 
and their interposition demanded in a court of equity for the determination of questions 
of fact. In this respect, as in many others, the combination of the legal and equitable 
jurisdiction in one court diminishes the disadvantages of two systems of relief. 

10 Eden. Inj. 290; 2 Story, Eq. Jur. 3 801. 

n Story, Eq. Plead. @ 41. i 
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Interdicts were certain forms by which the pretor ordered or forbad certain 
things to be done, particularly in what reläted to contests, or the possession or 
quasi-possession of something.” 

In their most general division they were prohibitory, or forbidding the party 
to do certain things; restitutory, or commanding him to restore certain things ; 
or exhibitory, which commanded him to produce the thing. The object of 
some was to acquire the possession to the complainant; that of others, to main- 
tain him in the possession he had; and that of the third kind, to put him into 
the possession which he had lost. ‘They were also temporary or perpetual. 

These interdicts related to the person,’ to real corporeal property and to ser- 
vitudes or easements, and to personal property. 

376L As to their object, injunctions are of two kinds; the one is a remedial 
writ and the other is a judicial writ. As to the time during which they are to 
operate, injunctions are temporary or perpetual. 

The distinction between remedial and judicial writs is of little importance, 
and is not much regarded. 

3762. A remedial injunction is in the nature of a prohibition, directed to 
and controlling the party; it is granted when the party is doing or is about to 
do an act against equity and good conscience, or to pursue a litigious or vexa- 
tious course. In these cases the court will not leave the party to feel the mis- 
chief or inconvenience of the wrong and afterward look for redress, but will 
interpose its authority to prevent the unjustifiable proceedings. 

This kind of injunction may relate to a stay of proceedings in courts of law 
` or in some other court; or it may be unconnected with legal proceedings; as, to 
restrain the indorsement or negotiation of bills of exchange or promissory notes, 
or the sale of land, or the sailing of a ship, the alienation of a specific chattel, 
or the transfer of stock ; to prevent the wasting of assets pending litigation ; to 
prevent a trustee from assigning the legal estate; to restrain waste to hoyses 
and to mines, timber, and other parts of an inheritance; to prevent the infringe- 
ment of patents or the violation of copy rights; to suppress public or private 
nuisances. It may by the various.modes of interpleader restrain vexatious and 
multifarious suits, quit possession before the hearing, or stop the progress of 
vexatious litigation. These are a few of the many purposes for which this writ 
is used. The object of this particular writ is to prevent injuries. 

3763. Injunctions to restrain suits at law are either common or special. 

An injunction is common when it prays to stay proceedings at law, and will 
be granted of course; as, upon an attachment for want of an appearance or of 
an answer; or upon a dedimus obtained by the defendant to obtain his answer 
in the country; or upon his praying for time to answer, and in similar cases,” 

A special injunction is obtained only on motion and petition, with notice to 
the other party, and is applied for sometimes on affidavit before answer, but 
more frequently upon the merits disclosed in the defendant’s answer. Injunc- 
tions before answer are granted in cases of waste, and other injuries of so urgent 
a nature that mischief would ensue to the plaintiff were he to wait until the an- 
swer should be put in; but the court will not grant an injunction during the 
pendency of a demurrer to the bill, for until that be decided it does not appear 
whether or not the court has jurisdiction of the cause. The injunction granted 
at this stage of the suit is temporary only, and is to continue until answer or 


12 Justinian, Inst. 4, 15. 

% The interdict de homine libero exrhibendo, which was in the nature of a writ of habeas 
corpus, was an injunction commanding a person who held another in confinement to bring 
him before the prætor. Dig. 48, 29, 1 et 3,31. See before, 211, note. 

M Dig. 43, 21, 1. 

1 Newland, Pract. 92; Eden, Inj. 95; James v. Downes, 18 Ves. Ch. 528. 
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further order, and no longer; the injunction obtained upon the merits confessed 
in the answer continues generally till the hearing of the cause. 

3764. The object of the judicial writ of injunction is to enforce a decree, and 
it is in the nature of an execution, containing a direction to yield up, to quit, or 
to continue possession of houses and land, followed by a writ to the sheriff 
commanding him to deliver the possession. 

3765. An injunction is sometimes granted before answer to continue till an 
answer is put in, or after the answer, and to last until the hearing; injunctions 
of this kind, which may be removed upon the happening of a future event and 
which are not neal are called temporary injunctions. 

3766. A perpetual injunction is one which is final, and enjoins the party from 
doing certain things at any future time. This is granted when the court is of 
opinion at the hearing that the plaintiff has established a case which entitles him 
to an injunction, or if a bill praying for an injunction is taken pro confesso.'® 

Although it is not easy to say in what cascs a perpetual injunction will be 
granted, yet, it may be stated as a general rule that it will be granted only in 
those cases where the defendant has no equitable or legal right. The cases in 
which an injunction will be granted are so very numerous that a statement of 
them all would be entering into greater detail than would be warranted by the 
plan of this work. A few of them will be noticed as instances when the power 
will be exercised. 

3767. A perpetual injunction will be granted upon the sentence of a foreign 
court, when such sentence is conclusive; as, where an action was brought against 
a person who had accepted a bill of exchange drawn upon him at Leghorn, and 
according to the law there, a suit having been instituted against him, the ac- 
ceptance had been vacated.” . 

3768. Such an injunction will be granted to restrain proceedings on a satisfied 
judgment ;'* for the same reason that the plaintiff has no just claim a perpetual 
injunction is granted to restrain a plaintiff who has a void judgment,” or to 
stay proceedings at law on a judgment bond obtained by fraud,” or where the 
defendant at law could not avail himself of a defence from accident unmixed 
with any default.” 

3769. When there have been repeated trials at law upon mere legal titles, 
perpetual injunctions have been granted to restrain repeated and vexatious liti- 
gation.” 

3770. Perpetual injunctions will be granted to prevent a multiplicity of 
suits; in a case where eight actions were instituted for the same cause, the chan- 
cellor, Lord Ellesmere, stayed them all by injunction, saying that it was bar- 
ratry. ` 

These examples are sufficient to show the nature of the cases where perpetual 
injunctions will be granted. Others will readily occur to the reader, and many 
more will be suggested when we come to conics the causes for which injunc- 
tions will be granted. 


16 Gilbert, For. Rom. 194; Harrison, Chanc. Pract. 551; Knight v. Adamson, 2 Freem. 
106. 


1! Burrows v. Jemineau, Sel. Ch. Cas. 69, 2 Strange, 733. 

18 Rinkerhoof v. Lansing, 4 Johns. Ch. N. Y. 69. 

% Caruthers v. Hartsfield, 3 Yerg. Tenn. 366. 

2 Kruson v. Kruson, 1 Bibb, Ky. 184. 

a Marine Ins. Co. v. Hodgson, 7 Cranch. 332; Truly v. Wanzer, 4 How. 142; Ocean Ins. 
Co. v. Field, 2 Stor. C. C. 59; Emerson v. Udall, 13 Vt. 477. But anv neglect will forfeit 
the claim. Smith v. Lowry, 1 Johns. Ch. N. Y. 320; Trevor v. McKay, 15 Ga. 550; 
Powell v. Stewart, 17 Ala. N. s. 719; Sample v. Barnes, 14 How. 70. 

™ Mitford, Eq. Pl. 116; Earl of Bath v. Sherwin, Prec. Chanc. 261; Gilb. Eq. 2; 1 
Brown, Parl. Cas. 266; Barefoot v. Fry, aa Exch. 158. 
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377L All parties who reside within the jurisdiction of the court are the sub- 
jects of an injunction, because the proceeding is in personam, and it is not mate- 
rial that the proceedings to be stayed have been instituted in another country. It 
is true that the courts of one country have no jurisdiction to regulate the proceed- 
ings of the courts of another country, because each is independent of the other; 
but the courts having jurisdiction over all persons and things within their own 
limits, they may act in personam upon those parties, and direct them by injunc- 
tion to proceed no further in such suit. Without regard to the situation of the 
subject matter of the dispute, a court of equity will consider the equities be- 
tween the parties, and decree in personam as to those equities and enforce obe- 
dience to their decrees by process in personam.” Such a court will relieve in 
cases of contracts and other matters respecting lands in foreign countries when 
the parties are within their jurisdiction.” | 

3772. In the United States, owing to the peculiar constitutional jurisdiction 
of the federal courts, they do not possess power to grant injunctions against pro- 
ceedings in actions instituted in the state courts, nor can the state courts grant 
injunctions against proceedings in the federal courts.” The latter may grant in- 
junctions against suitors in the courts of the United States, and the state courts 

inst those who have instituted proceedings in them ; and each may do com- 
plete justice without exercising the powers usually inherent in a court of equity 
to compel persons within its jurisdiction to obey its mandates by a writ of in- 
junction when the proceeding is in a foreign court. 

3773. As a general rule, it may be stated that a court of equity has no juris- 
diction to grant an injunction to prevent a crime,” excepting to restrain a libel 
upon an infant, because he is under the protection of the court,” and excepting 
such cases of public nuisances as are more particularly injurious to particular 
individuals in the neighborhood, and also constitute private injuries.” 

3774. The cases where an injunction will lie for a direct injury to the abso- - 
lute rights of persons are not numerous. An injunction may be obtained to 
prevent a libel on the ground of copy right or to protect an infant, but it will 
not be granted on the ground that the libel is a crime. 

But the court of chancery is more liberal in the grant of injunctions for in- 
juries to the relative rights of persons; as, between husband and wife, parent 
and child, and guardian and ward. It is particularly desirable in those cases 
to apply to that court for an immediate injunction. An Injunction has been 
granted to a parent to prevent the marriage of his son, aged eighteen, and re- 
straining communication with him until further orders.” 


8B Eden, Inj. 176: Archer v. Preston, 1 Eq. Cas. Abr. 183; Penn v. Lord Baltimore, 1 Ves. 
Ch. 444; Beckford v. Kemble, 1 Sim. & S. Ch. 7; Harrison v. Gurney, 2 Jac. & W. Ch. 
562; Mead v. Merritt, 2 Paige, Ch. N. Y. 404; Mitchell v. Bunch, 2 Paige, Ch. N. Y. 606; 
Massie v. Watts, 6 Cranch, 148. In this respect the interdict of the Roman law corre- 
sponds with the injunction, that both are pere in their effects. Dig. 43, 1, 1, 33 et 4. 

* Eden, Inj. 176; 2 Story, Eq. Jur. 3 899; beyond, 3790. 

5 Diggs v. Wolcott, 4 Cranch, 179; McKim v. Voorhees, 7 Cranch, 279; English v. Miller, 
2 Rich. Eq, So. C. 320. And see Bicknell v. Field, 8 Paige, Ch. N. Y. 440; Sutton v. 
Fowler, 9 id. 280; Morris v. Remington, 1 Pars. Eq. Penn. 387; Blount v. Blount, 1 Hawks, 
Tenn. 365; Waterhouse v. Stansfield, 9 Hare, Ch. 234; Dehon v. Foster, 4 All. Mass. 545, 
7 id. 57. 

æ Holderstaffe v. Saunders, 6 Mod. 12; Lord Montague v. Dudman, 2 Ves. sen. Ch. 396; 
1 Maddock, Chane. Pract. 126, note (/); Eden, Inj. 66; Attorney Gen. v. Utica Ins. Co., 
2 Johns. Ch. N. Y. 378. 

3 Gee v. Pritchard, 2 Swanst. Ch. 413. 

2 Mayor of London v. Bolt, 2 Ves. Ch. 129; Attorney Gen. v. Cleaver, 18 Ves. Ch. 211. 

2 1 Maddock, Chance. Pract. 348; Pearce r. Crutchfield, 14 Ves. Ch. 206; Sherwood v. 
Sanderson, 19 Ves. Ch. 282. But the infant must be a ward of chancery. 2 Atk. Ch. 535. He 
becomes such, however, by filing a bill as on his behalf. 1 Maddock, Chanc. Pract. 332. 
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3775. It has already been stated in general terms for what injuries to per- 
sonal property injunctions will be granted. It will now be proper to consider 
for what particular cause they will be decreed. These are, to prevent a partner 
from fraudulently issuing bills or circulating them, to prevent attorneys from 
disclosing secrets, to prevent the circulation of a note or bill, to order deeds or 
other instruments to be delivered up, to prevent breaches of a contract, to pre- 
vent improper sale of property or payment of a debt, to prevent waste of per- 
sonal property, to restrain the sailing of a ship, to forbid the infringement of 
copy rights and patents, to stay proceedings in a court of law.” 

3776. When there is just ground to believe that a partner is about unjustly 
and fraudulently to make, issue, or circulate bills or notes, or to enter into con- 
tracts in the name of the firm, or that he will receive or misapply the assets, 
then, upon a bill being filed charging these matters, and a proper affidavit be- 
ing made, an injunction to prevent the same may be immediately obtained.” 

3771. Attorneys and agents may be restrained by injunction from issuing, 
circulating, or misapplying bills or notes to the injury of their principals ;” and 
if the retainer of an attorney has been determined on account of his misconduct, 
an injunction may be obtained to restrain him from communicating to others 
the confidential secrets he learned in his official intercourse with his client. 
But he will not be restrained from giving testimony respecting such matter, this 
being left to the court before whom he is called as a witness, An agent will 
also be enjoined from disclosing secrets he has learned in the course of his offi- 
cial employment.“ And wherea party had obtained a knowledge of certain re- 
cipes and remedies in confidence, he was restrained by injunction from commu- 
nicating them and vending them, on the ground that he had obtained the know- 
ledge of preparing them by a breach of trust.” 

3778. When a bill or note has been obtained fraudulently, or upon an illegal 
transaction, as at play, upon a bill filed charging these facts, supported by an 
affidavit, an injunction to prevent the negotiating or parting with the bill or note 
will be sates amedai upon filing the bill, and even before the service of 
the subpæna to appear ;* or if a note be given by one immediately on his com- 
ing of age for extravagant supplies made to him during his infancy, the nego- 
tiation may be restrained by injunction and relief afforded.” 


These examples by no means cover all the cases in which injunctions, temporary or 
permanent, will be granted. In fact it may be laid down as a general rule that where a 
great or irreparable injury is being done or threatened, a court of equity will always grant 
an injunction to a party showing a probable right which will be so affected. Attorney 
General v. Nichol, 16 Ves. Ch. 342; Nutbrown v. Thornton, 10 id. 163; Mohawk, etc., 
Rail Road v. Artcher, 6 Paige, Ch. N. Y. 83; Atkins v. Chilson, 7 Metc. Mass. 398. 

3! Story, Partn. 2 259; Collyer, Partn. 234; Hood v. Aston, 1 Russ. Ch. 416; 1 Story, Eq. 
Jur. 3 669; 1 Maddock, Chance. Pract. 160. And see further, as to the extent to whic 
equity will go in restraining a partner from misconduct in relation to the partnership prop- 
erty, Sadler v. Lee, 6 Beav. Rolls, 824; Bagshaw v. Parker, 10 id. 532; Anderson v. Ander- 
son, 25 id. 190; Marshall v. Watson, 25 id. 501; Kirby v. Carr, 3 Younge & C. Exch. 184. 

3? Osborn v. Bank of United States, 9 Wheat. 844; Chedworth v. Edwards, 8 Ves. Ch. 
46; Thompson v. Smith, 1 Madd. Ch. 395. In a similar manner the transfer of other 
negotiable property, as bonds, shares in corporate stocks, etc., may be enjoined. See 
Ximenes v. Franco, 1 Dick. Ch. 149; Stead v. Clay, 1 Sim. Ch. 294. 

* Bear v. Ward, 1 Jac. Ch. 77; 1 Maddock, Chance. Pract. 160; Cholmondeley v. Clinton, 
19 Ves. Ch. 261, Coop. Ch. 89. 

* Evitt v. Price, 1 Sim. Ch. 483; Yoral v. Winyard, 1 Jac. & W. Ch. 394; Williams v. 
Williams, 3 Mer. Ch. 157. 

a Yoral v. Winyard, 1 Jac. & W. Ch. 394. But see Williams v. Williams, 3 Mer. 

. 157. 

s Newman v. Franco, 2 Anstr. Exch. 519; —— v. Blackwood, 3 Anstr. Exch. 851; 1 
Fonblanque, Eq. 43; 1 Maddock, Chanc. Pract. 154; Lloyd v. Gordon, 2 Swanst. Ch. 180. 

8 Brook v. Galby, 2 Atk. Ch. 34. 
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3779. A court of equity will order a party to deliver up any deed or instru- 
ment which is void at law or by statute, or when it has been satisfied. The 
reason of this is that leaving the deed or instrument in the hands of its 
would enable him at a future time, when the evidence of their invalidity had 
been lost, to set them up or to cast a cloud upon a title.” But no such order 
or interference by chancery will be made when the party affected by the deed 
or instrument has the power to revoke it.® 

3780. In some instances a court of equity will prevent the completion of 
the breach of a contract by commission by an injunction; and an injunction 
will sometimes be granted to prevent its breach, by an act of omission, by de- 
creeing a specific performance. But equity will not interfere when an adequate 
remedy may be had at law. When, however, the breach of personal contract 
is of a E importance, and it would be productive of very considerable 
continuing or permanent loss, which could not be adequately compensated at 
law, then equity will interfere.® For example, where an author sold his copy 
right in a work, and covenanted not to publish any other to its prejudice, he 
was restrained by injunction from so doing.* 

3781. When the contract relates to real property, and the breach might be 
permanently injurious, an injunction may be obtained ; as, when a lease contains 
a covenant to leave a certain amount of stock at the expiration of the lease, 
there may be an injunction to compel the observance, and such a remedy may 
be had alee to prevent the pulling anon of buildings and removing materials.“ 

3782, An injunction to prevent the improper sale of property, or the pay- 
ment of a debt the right of which is in dispute, when it is threatened, or a sale 
is about to be precipitately made, may be obtained ez parte.“ 

3783. A bill may be filed, and an injunction obtained, to prevent an executor 
or administrator from wasting, and sometimes from suing for or receiving as- 
sets; and if persons are about to pay money to an insolvent executor, the court 
will restrain him from receiving it, and when the debtor colludes with him, he 
may be made a party to the bill. 

84. When a vessel is owned by several persons, and a majority of the 
part owners are desirous of employing her upon a particular voyage or adven- 
ture, they have a right to do so, upon giving security in the admiralty, by stipu- 
lation to the minority, if required, to bring back and restore the ship to them, 
or, in case of her loss, to pay them the value of their respective shares.“ If 


38 See Mayor v. Lawton, 1 Ves. & B. Ch. Ir. 244; St. John v. St. John, 11 Ves. Ch. 
535; 1 Maddock, Chance. Pract. 225 to 233. 

2 St. John v. St. John, 11 Ves. Ch. 535; Mayor v. Lawton, 1 Ves. & B. Ch. Ir. 244. 

Coleman v. Sorrel, 1 Ves. sen. Ch. 50; Bromley v. Bromley, 7 Ves. Ch. 28. See beyond, 
3920. The remedy of an injunction in this case is simply the means of enforcing com- 
pliance with the decree of the court. 

41 Maddock, Chance. Pract. 403; Newland, Contr. 93; 1 Chitty, Gen. Pract. 712. 

4 Barfield v. Nicholson, 2 Sim. & S. Ch. 1. See Morris v. Colman, 18 Ves. Ch. 487; 
Clarke v. Price, 2 Wils. Ch. 157; Martin v. Nutkin, 2 P. Will. Ch. 266. And in many 
other cases where the injury done would be irreparable a temporary injunction will be 
granted. See Soltan v. Deheld, 9 Eng. L. & Eq. 104; Sanquirico v. Benedetti, 1 Barb. N. Y. 
315; Lumley v. Wagner, 1 De Gex, M. & G. Ch. 604; Rolfe v. Rolfe, 15 Sim. Ch. 88; and 
the instructive section and note in Judge Redfield’s edition of Story’s Equity Jurisprudence, 
where the doctrine of the earlier cases is doubted, especially in cases where the negative 
part of the contract is not the main part, and where, from good reason, performance of the 
positive part will not be enforced. 

48 Nutbrown v». Thornton, 10 Ves. Ch. 161; Mayor of London v. Hedger, 18 Ves. Ch. 
355. See beyond, 3797-3802. 

“1 Chitty, Gen. Pract. 715. 

 UWllerson v. Mann, 4 Brown, Ch. 277; Elmslie v. Macauly, 3 Brown, Ch. 624. 

“ Abbott, Shipp. 70; 3 Kent, Comm. 151, 4th ed.; 2 Brown, Civ. Law, 131; Molloy, B. 
2,c. 1, 33; Story, Partn. 2 489. ei 
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this be not done, an injunction may be obtained to restrain the sailing of the 
ship until such security be given to the part owners. 

$785. The patent laws authorize the proper courts “to grant injunctions ac- 
cording to the course and principles of courts of equity, to prevent the violation 
of the rights of any inventor, as secured to him by any law of the United 
States.” This remedy is necessary for the complete protection of the rights 
of the patentee, who would be very poorly protected if he had only his action 
for damages against infringers, 

The courts of the United States grant injunctions only upon previous notice 
to the adverse party of the time and place of moving for the same. It is some- 
times requisite that the plaintiff should establish his claim at law before the 
courts of equity will grant an injunction, but this in the United States is only 
exceptional, and the injunction will issue without a previous trial at law, unless 
there are strong reasons to the contrary. If the injunction is asked for before 
the final hearing, the plaintiff must establish his rights by proper affidavits, and 
must make a primd facie case. Among the points here ‘onsidered by the court 
is the age of the patent. A preliminary injunction will not be granted for a 
newly issued patent. It is very material to show that the patentee has exercised 
his rights for a considerable time without being disturbed.® 

It will aid the application for a preliminary injunction if the patentee has 
successfully prosecuted other parties for an infringement. 

If the plaintiff shows both long possession of the patent and successful suits 
against other persons, the injunction will issue, although the defendant may 
throw some doubt on the validity of the invention. 

3786. Where a perpetual injunction is asked for upon the final hearing, the 
question assumes a totally different aspect. A court of equity is better consti- 
tuted than a court of law to decide the questions involved, and will decide at 
this hearing as to the validity of the patent, the title of the plaintiff, and the 
fact of infringement. If these are clearly established, the injunction will issue, 
and it matters not whether the patent be new or old, whether other suits have 
been gained or not.” The court may at their discretion order the questions of 
fact to be established by a jury, but this is now rarely done. 

Where an injunction is refused, the defendant is usually ordered to keep an 
account of profits.” 

It is proper to remark that in regard to granting an injunction, the courts, in 
addition to considering the strict legal rights of the plaintiff, will attend to 
equitable considerations which, without injuring the plaintiff’s claim for dam- 
ages, will render an injunction improper. Thus if the patentee acquiesces fora 
series of years without objection in the known public use by others of his ob- 
jection, an injunction will be refused on the ground of laches.” 

3787. An injunction will be granted by the courts of the United States to 
restrain the piracy of a copy right, and the principles in relation to this are 
very similar to those laid down on the subject of patents. Where the facts are 
doubtful, the court may order a trial at law to establish them. But the usual 
plan is to refer the matter to a master, with instructions to report the extent of 


1 Chitty, Gen. Pract. 717; 2 Story, Pa Jur. 3 957; Haley v. Goodson, 2 Mer. Ch. 77; 
Christie v. Craig, 2 id. 137. But see Castelli v. Cook, 13 Jur. 675. 

+ Act of July 4, 1836, ch. 357, sec. 17. 

2 Orr v. Littlefield, 1 Woodb. & M. C. C. 13; Ogle v. Edge, 4 Wash. C. C. 584. 

8 Goodyear v. Day, 2 Wall. C. C, 283. 

ôl Foster v. Moore, 1 Curt. C. C. 279. 

& Wyeth u Stone, 1 Stor. C. C. 273. 

8 Jollie v. Jaques, 1 Blatchf. C. C. 622; Blunt v. Patten, 2 Paine, C. C. 403; Miller v. 
McElroy, 1 Am. Law Reg. 205. pe 
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the infringement, if any.“ But the title and the infringement being established, 
the court will always enjoin,” even if it will prevent the issue of a whole work, 
only a small part of which is covered by the injunction.” 

3788. The species of property which the writer of letters and of unpublished 
manuscript has in his A has been already considered.” An injunc- 
tion restraining their publication is the only adequate remedy for a breach of 
this right. The court will always interfere to enjoin a third party who has ob- 
tained possession of the manuscript. As against the receiver the courts will 
interfere where he violates the rights of the writer, and this being a case where 
damages afford no adequate remedy, the remedy by injunction must be regarded 
as co-extensive with the rights of the parties. 

3789. An injunction will be ae to restrain any one from using the trade 
mark of another for the purpose of misrepresenting the articles he sells. 
There must be a clear legal right to the trade mark, or the courts will not in- 
terfere. In some cases a Sa lalen, intent has been held requisite to be shown, 
but this is not the general rule.” 

3790. When a plaintiff at law is proceeding against equity and conscience, 
an injunction will be granted to restrain him from further pursuing his legal 
remedy. He may be enjoined at any stage of his action.” If the application 
be made in time, the injunction will restrain him from going to trial; if after 
verdict, it will stay the judgment; if after judgment, it will stay the execution. 
If an execution has been issued and the money has been made, the money will 
be stayed in the hands of the sheriff; or if after a part has been made, any 
further proceeding will be enjoined." 

The injunction does not interfere with the court at law, nor prevent it in any 
manner from carrying out its judgment, or exercising in the fullest manner its 
jurisdiction. The writ is directed against the plaintiff, and the party against 
whom it is issued is alone liable to be punished for contempt in disobeying it. 
It is granted, not because the court of law has not jurisdiction, or that it will 
not lawfully exercise it, but because of certain equitable circumstances, of which 
the court of equity granting the process has cognizance, and it is against con- 
science that the party enjoined should further proceed in the cause.” 

3791. The cases for which an injunction will be granted to stay proceedings 
at law are very numerous, the principal of which are to give relief in cases of 
accident, mistake, or fraud. An instance or two under each of these heads will 
illustrate the nature of these cases. 


% Story’s Exrs. v. Derby, 4 McLean, C. C. 160. 

Pierpont v. Fowle, 2 Woodb & M. C. C. 35; Little v. Gould, 2 Blatchf. C. C. 181. 

& Emerson v. Davies, 3 Stor C. C. 796. 

8’ Before, 509-514. 

8 Bartlett v. Crittenden, 4 McLean, C. C. 801. 

# Howe v. Learing, 19 How. Pr. N. Y. 25; Brooklyn W. L. Co. v. Masury, 25 Barb. N. 
Y. 418; Clark v. Clark, 25 Barb. N. Y. 79; Peterson v. Humphrey, 4 Abb. Pr. 395- Merri- 
mack Mfg. Co. v. Garner, 4 Ed. Smith, N. Y. 390. 

© 2 Swanst. Ch. 418, 426, 497. 

& Albritton v. Bird, R. M. Charlit. Ga. 93. See Lyles v. Hatton, 6 Gill & J. Md. 122; 
Bell v. Cunningham, 1 Sumn. C. C. 89; Grant v. Lathrop, 23 N. H.67; Kenyon v. Clarke, 
2 R.1.67; Fletcherv. Warren, 18 Vt. 45; Emerson v. Udall, 13 14.477; Tyser v. Lutterlch, 
4 Jones, Eq. No. C. 247; Truly v. Wanzer, 4 How. 132. Fraud in obtaining the judgment 
is said to be the only ground for obtaining an injunction in this country. Carrington rv. 
Hollabird, 19 Conn. 84; Burton v. Wiley, 26 Vt. 430; (Redfield J.) 

® Jeremy, Eq. Jur. 338; 2 Story, Eq. Jur. ¢ 875; Eden, Inj. 14. And see Morris r. 
Chambers, 7 Jur. 59, 689; Ridgway v. Sneyd, 1 Kav, Ch. 627; Bowles v. Orr, 1 Younge & C. 
Ch. 464; Portarlington v. Scully, 3 Mylne & K. Ch. 194; Mead v. Merritt, 2 Paige, Ch. N. 
Y. 404; Dehon v. Foster, 4 All. Mass. 540; 7 id. 57; Massie v. Watts, 6 Cranch, 158; 
Briggs v. French, 1 Sumn. C. C. 504. . 
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There are many cases where courts at law relieve from accidenis; as, the loss 
of deeds, mistakes in receipts and accounts, wrong payments, death, which 
renders it impossible to edo a condition literally, and a multitude of other 
contingencies. And many cannot be redressed even in a court of equity ; as, if 
by accident a recovery is ill suffered, a contingent remainder destroyed, or a 

wer of leasing omitted in a final settlement, equity can grant no relief.® 

pon the ground of accident, an administrator who had committed a devastavit 
at law, by paying legacies, was relieved ae a bond which had unexpectedly 
started up, the assets having been originally sufficient, but the greater part of 
them, which consisted of houses, having been consumed by the great fire of 
London.“ In a case of this kind, where the administrator was not in fault in 
the least, justice would require that the plaintiff should be enjoined. 

When, owing to a mistake, a party loses an advantage at law, and he after- 
ward can establish the fact in equity, the court will grant an injunction to pre- 
vent the injustice which the mistake has occasioned ; as, where a party is sued 
upon a bond, after having paid it in full, and in consequence of being unable 
to find the receipt for the money the plaintiff obtains a judgment, but afterward 
the receipt is unexpectedly found. In this case, at law there is no remedy, but 
equity will give relief, upon a proper bill being filed, supported by proof, by 
granting a perpetual injunction. 

An injunction will be granted for fraud, because fraud vitiates every thing. 
If, for example, a judgment should be obtained at law by the fraud of the plain- 
tiff for a larger sum than is justly due to him, upon a mutual agreement of the 
parties that afterward a certain set-off should be allowed and oe eee from the 
amount of the judgment, there would be no remedy at law because the set-off 
ought to have been made before the judgment was rendered; but upon a proper 
bill being filed and proof made, a court of equity would give relief by granting 
an injunction to the extent of the set-off. 

3792. But there are cases where a court of equity will restrain the parties 
from proceeding at law where there has been neither accident, fraud, nor mis- 
take, when the court acts upon grounds of a purely equitable and conscientious 
nature. The case of marshalling securities is of this kind. A court of equity 
will for this purpose control the rights and proceedings of creditors and others 
at law by an injunction. It is a rule that where one creditor has his debt se- 
cured upon two funds, and another only upon one fund, the latter has a right to 
restrain the former from proceeding against that fund which is alone liable for 
his debt, and compel him to resort to the other fund.” 

3793. The cases where a court will grant injunctions to stay proceedings at 
law are very numerous, and are almost infinite in the nature of their circum- 
stances. In all such cases where by accident, mistake, fraud, or otherwise, a 
party has an unfair advantage in proceeding in a court of law, which must of 
necessity make such a court the unwilling instrument of injustice, a court of 
st red will grant an injunction to stay the unconscionable proceedings of the 
plaintiff at law. 

3794. Not only will courts of equity grant an injunction to stay proceedings 
at law, but when the party is proceeding at Jaw and in equity at the same time 
for the same matter, chancery will compel him to make an election of the suit 


e 3 Sharswood, Blackst. Comm. 481. 

“ Croft v. Lindsay, 1 Freem. 1. See Crosse v. Smith, 7 East, 246. 

® Gainborough v. Gifford, 2 P. Will. Ch. 424. 

8 Dorr v. Shaw, 4 Johns. Ch. N. Y. 17; Lanoy v. The Duke of Athol, 2 Atk. Ch. 446; 
Aldrich v. Cooper, 8 Ves. Ch. 388; Wright v. Nutt, 1 H. Blackst. 186; Folliott v. Ogden, 
1 H. Blackst. 123; 8 Term, 726, 1 Brown, Parl. Cas. 111; Ingalls v. Morgan, 10 N. Y. 178; 
Reilly v. Mayer, 1 Beasl. N.J. 55; Applegate v. Mason, 13 Ind. 75. 
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in which he will proceed and will stay proceedings in the other court.” An ex- 
ception to this rule has been made in the case of a mortgagee, who has a right 
to proceed on his mortgage in equity and upon his bond at law at the same 
time. 

3795, The plaintiff will also be enjoined and restrained from proceeding at 
law where the court of equity has made a decree for the same matter, even 
without a bill being filed by the defendant for that purpose, it being a contempt 
to proceed at law after the subject of the cause has been attached in a court of 
equity. 

3796. An injunction will be granted to prevent an irreparable trespass, 
waste, nuisances, and purpresture, and to compel the performance of lawful acts 
in a lawful manner. 

3797. A court of equity will grant an injunction to prevent a party from 
committing wasteful trespasses and irreparable damages; as, when a person either 
forcibly or wrongfully gets into and retains possession of land or other tene- 
ments, and is digging mines or committing other permanent injury.” So, too, 
where a railroad company was authorized by an act of the lepiclalure; after cer- 
tain acts were done by the company, to enter upon the lands of individuals and 
appropriate such parts of the same as might be necessary for the road, and be- 
fore performing those acts according to law the agents of the company entered 
on the lands of the complainant, and commenced making the railroad through 
the same, the court granted an injunction restraining the company from further 


proceeding.” 

3798. on of the most useful concurrent remedies by a court of equity is the 
injunction to prevent waste. The remedy at common law was by obtaining a 
writ of prohibition from the court of chancery, which was considered as the foun- 
dation of a suit between the party suffering the waste and the party committing 
it, and, after various ane, Pind and the case was put at issue, if on trial the 
defendant was found guilty, the plaintiff recovered single se pas Oa for the waste 
committed.” This proceeding originally could be instituted only against tenant 
in dower, tenant by the curtesy, and guardian in chivalry. It was extended by 
several statutes’ to farmers, tenants for life, tenants for years, and some others. 
This remedy was very ineffectual. By the statute of Westminster second the 
writ of prohibition was taken away, and the writ of summons was substituted in 
its place. 

By another statute” a new remedy was given in the writ of waste or estrepe- 
_ ment pending the suit. This writ lay after judgment obtained in a real action, 
before possession was delivered by the sheriff to prevent the tenant from com- 
mitting waste in the lands recovered.” This remedy by estrepement was appli- 
cable only to real actions, and when the mixed action of ejectment became the 
usual mode of trying title to lands, the writ of estrepement did not apply. 

In this state of the case, where there was no effectual remedy to protect the 


€ Vaughan v. Welch, Mosel. Ch. 210; Anon. Mosel. Ch. 804; Mosher v. Read, 2 Ball & 
B. Ch. Ir. 318, Schoole v. Sall, 1 Schoales & L. Ch. Ir.‘176; Rogers v. Vosburg, 4 Johns. 
Ch. N. Y. 84; Rees v. Parkinson, 2 Anstr. Exch. 497. 

8 Schoole v. Sall, 1 Schoales & L. Ch. Ir. 176; Eden, Inj. 59. 

® Mosher v. Reed, 1 Ball & B. Ch. Ir. 318. See Bill v. Body, Car. Ch. 70. 

% (Livingston v. Livingston, 6 Johns, Ch. N. Y. 497; Thomas v. Oakley, 18 Ves. Ch. 184; 
Field v. Beaumont, 1 Swanst. Ch. 208; Norway v. Rowe, 19 Ves. Ch. 147. 

n Bonaparte v. Camden and Amboy R. R. Co., Baldw. C. C. 231. 

n2 Jefferson v. Bishop of Durham, 1 Bos. & P. 120. 

% Stat. of Marlb. c. 24; Stat. of Gloucest. c. 5. 

™% Stat. of Gloucest. c. 13. See before, 3691. 

3 Jeremy, Eq. Jur. 327; Cooper, Eq. Pl. 147, 148; Eden, Inj. 198; 2 Story, Eq. Jur. & 
909, 910, 911. This writ is given by act of assembly in Pennsylvania. 
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jand from waste, courts of equity, acting upon the laa a of preserving the 

property pendente lite, supplied the defect, as they do in other cases, by the ef- 

fective writ of injunction.” Nor did they limit their protection to cases of this 

sort, but extended relief on the mere ground of the common law rights of the 
e8. 

An injunction will lie not only to restrain the commission of legal waste, 
voluntary or permissive, but also to prevent equitable waste, or such acts as at 
law would not be esteemed, under the circumstances of the case, to be waste, 
but which in the view of a court of equity are so considered from their manifest 
injury to the inheritance, although not inconsistent with the legal right of the 
_ party committing them.” The following sper D will illustrate this: A tenant 

for life without impeachment of waste may pull down houses, or do other waste 
wantonly and maliciously, and there is no remedy at law; in equity, on the 
contrary, this will be considered as waste, for which an injunction will lie. This 
power is exercised pro bono publico to restrain ele or humorous waste.” 

3799. As in the cases of injunctions for irreparable trespasses and waste, 
this writ may be obtained to prevent a nuisance on a like necessity and for 
a similar purpose. Nuisances are public and private; they may both be reme- 
ai by injunction, regulated, however, by different rules, which will be ex- 

ined. 

J 3800. An injunction will not be granted for every private nuisance. The 
injury caused by it must be such that, from its nature, it is-not susceptible of 
being adequately compensated by damages, to be recovered by an action at law, 
or such that, from its continuance or permanent mischief, it occasions a con- 
stantly recurring grievance, which cannot be otherwise prevented, to warrant an 
injunction.” Nor will this writ be granted where the injury is caused by the 
exercise of his just rights by the defendant; as, when a party is making an 
improvement on his own premises which may endanger the house of his 
neighbor.” 

Although this remedy will not be granted for the mere diminution of the 
value of property by the nuisance, without irreparable mischief, it is the proper 
remedy alien the injury is irreparable; as, where the loss of health, or trade, or 
the permanent ruin of property, may be the PORE rade The case of build- 
ing so as to stop or close up or materially darken the windows of another, who 
has acquired a clear right, either by contract or by ancient po from which 
a contract may ‘be presumed, and which have acquired the character of ancient 
windows or lights, is one for which a court of equity will grant an injunction to 
stay the party until the trial of the right. But in a case of this kind the court 
will not on motion make an order to pull down what has been done,® nor in- 
terfere, if the damage be not very material, or it can be adequately compensated 


788; Clement v. Wheeler, 25 N. H. 369. 
® Broadbent v. Imperial Gas Co., 7 De G. M. & G. Ch. 436; Attorney General v. Nichol, 


entine, 5 Metc. Mass. 8, 118. 

æ Lasala v. Holbrook, 4 Paige, Ch. N. Y. 169. 

& Howard v. Lee, 3 Sandf. N. Y. 281; Pack v. Elder, 8 id. 126; Davidson v. Isham, 1 
Stockt. Ch. N. J. 186. 

8 See as to the nature of an ancient window or ancient lights, before, 1619-1623; Com- 
monwealth v. Rush, 14 Penn. St. 186; Wells v. Chapman, 13 Barb. N. Y. 173; Coker v. 
Bridge, 10 Ga. 330. 
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by a pecuniary compensation ;* and if the party injured has delayed applyin 
for relief a considerable time, as three years, an injunction will not be ranted 
before a trial at law.” 

Injunctions will be granted for numerous acts injurious to the plaintiff, when 
the remedy at law is inadequate, or there is none at law for injuries by private 
nuisance; as, for obstrucfion of water courses, the diversions of streams from 
mills, the pulling down of the banks of rivers or creeks, by which the adjacent 
lands become liable to inundation, and for similar wrongs. 

380L Courts of equity will also grant injunctions to prevent public nuis- 
ances when an individua is actually injured, or is likely to suffer an irrepara- 
ble wrong ;* as, where a defendant had taken several old houses, which were 
py, as temporary warehouses for stowing sugar, in which he was depositing 
such quantities of sugar, that two of the houses had actually fallen and i others 
were in the most imminent danger, Lord Roslyn granted an injunction upon 
petition and affidavit.* ‘Though in a very clear case the court would interfere 
to restrain the carrying on of a noxious trade, destructive of the health and 
comfort of the neighborhood,” yet there are many manufactories which have 
not been considered injurious and for which an injunction will not be granted 
before trial. 

Obstruction to public rivers or to ports will be enjoined, and the injunction 
may be continued until after trial of an indictment for the creation of the 
nuisance. 

3802. Purpresture, or more properly pourpresture, derived from the French 
pourpris, an inclosure, is used by Lord Coke in the last sense, namely, “a close 
or inclosure, that is, when one encroacheth and makes that several to himself 
which ought to be common to many.”™” As the term is now understood in 
England, it signifies an encroachment upon the king, either upon part of the 
demesne lands, or in the highways, rivers, harbors, or streets.” 

There are two remedies for an injury by purpresture, namely, by informa- 
tion of intrusion at common law, or by information at the suit of the attor- 
ney general in equity. In the case of a judgment upon an information of 
intrusion, the erection complained of, whether it were a nuisance or not, was 


“ Attorney General v. Nichol, 16 Ves. Ch. 333; Morris v. Lessees Berkley, 2 Ves. Ch. 
453; Fishmongers’ Co. v. East. Ind. Co., Dick. Ch. 164; Falls Village Co. v. Tibbetts, 31 
Conn. 165; Rhode Island Bank v. Hawkins, 6 R. I. 198. ° 

® Weller v. Smeaton, 1 Cox, Ch. 102. 

% Comyn, Dig. Action on the Case for Nuisance; Eden, Inj. 268-276; Gardner v. New- 
burgh, 2 Johns. Ch. N. Y. 162; Van Bergen v. Van Bergen, 3 Johns. Ch. N. Y. 282; Fisk v. 
Wilber, 7 Barb. N. Y. 395; Burden v. Stein, 27 Ala. N. 8. 104; Frink v. Lawrence, 20 Conn. 
117; Tuolumne Water Co. v. Chapman, 8 Cal. 392. 

& Wingfold v. Crenstan, 4 Hen. & M. Va. 174; Corning v. Lowerre, 6 Johns. Ch. N. Y. 
439; Catlin v. Valentine, 9 Paige, Ch. N. Y. 575; Lamborn v. Covington Co., 2 Md. Ch. 
Dec. 409; Spencer v. London, ete., R., 8 Sim. Ch. 193; Sampson v. Smith, 8 id. 272; At- 
torney General v. Forbes, 2 Mylne & C. Ch. 129. j 

® Mayor of London v. Bolt, 5 Ves. Ch. 129. 

® Eden, Inj. 262; 1 Chitty, Gen. Pract. 730; Howard v. Lee, 8 Sandf. N. Y. 281; Peck 
v. Elder, 8 id. 120; Davidson v. Isham, 1 Stockt. Ch. N. J. 186. 

© Coke, 2 Inst. 38; Coke, Litt. 277, b; Glanville, by Beames, B. 9, c. 11, p. 238, note 2. 
The word purpresture seems to have been underatood by the old English lawyers in three 
senses: first, as committed against the king by a subject; second, as committed by a tenant 
against the lord of whom he held his fee; and, third, as committed by one neighbor against 
another. Spelman, Gloss.; Manwood, Forest Laws, 167, 176. This word has the same 
meaning in some of the ancient customs of France. Ferriere, Dictionnaire de Droit; 
Denisart; 1 Howard, Coutumes Anglo-Normandes, 387. See before, 2386. 

"i Eden, Inj. 259; Story, Eq. Jur. 3922; Commonwealth v. Wright, 3 Am. Jur. 185; 
Commissioners v. Long, 1 Pars. Cas. Eq. Penn. 143; Watertown v. Cowen, 4 Paige, Ch. N. 
Y. 510; Attorney General v. Cohoes Co., 6 id. 133; Attorney General v. Forbes, 2 Mylne 
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abated; but upon a decree upon an information in equity, if it appeared to 
be a purpresture, without being at the same time a nuisance, the court might 
direct an inquiry whether it was beneficial to the crown to abate the purpresture 
or to suffer the erections to remain to be arrented.” But if the purpresture 
- were also a public nuisance, it could not be allowed to remain, because the crown 
could not sanction a nuisance.” 

3803. When the parties have a legal right to perform some act in relation 
to real property of an individual, and they are about to execute their powers 
in a manner that would probably be injurious, or more extensively than is ne- 
cessary, and the individual can suggest a preferable course of proceeding, a 
court of equity will enforce the latter by injunction.™ 

3804. The writ of injunction is addres to the party defendant, and it 
commands him to do or not to do a icular thing. The 
mand is a contempt of court, for which the defendant may be attached in his 
person, and committed to prison. The fact that there isa breach must be 
shown by affidavit.” 

For the pu of effectuating their decrees, courts of equity now in many 
cases interfere by injunctions in the nature of a judicial writ or execution for 

ion; as, for example, by injunctions to yield up, deliver quiet, or con- 
tinue possession, followed up by writ of assistance,” which isin the nature of 
an execution commanding the sheriff to deliver possession of the land agree- 
ably to the provisions of the decree.” 

The next remedy in equity to prevent injusticeis the bill quia timet, 
which, as its name imports, is filed because the complainant fears some future 
mischief. Bills of this kind are so called in analogy to certain writs of the 
common law now seldom used. 

There were six writs at common law which could have been maintained quia 
timet before any molestation, distress, or impleading. These were, 

A writ of mesne which a man could have before he was distrained. A 
Warrantia charte, before he was impleaded. A Monstraverunt, before any dis- 
tress or vexation. An Audita querela, before an execution sued. A Curia 
claudenda, before any default of inclosure. A Ne unjuste vexes, before any dis- 
tress or molestation. 

A bill quia timet is in the nature of a writ of prevention to accomplish some 
object of precautionary justice. Bills of this sort are usually filed to prevent 
wrongs and anticipated mischiefs, and not merely to redress them when done. 
This may be with regard to the complainant’s equitable or legal right to some 
personal chattel to which he will be entitled. But it must be remembered that, 
in regard to equitable property, the jurisdiction attaches equally to cases where 
there is a present right of enjoyment, and to cases where the right of enjoyment 
is future or contingent.” At law, the relief afforded almost universally regards 
the right of possession. One having merely a present right of future enjoy- 
ment may, in many instances, notwithetanding the powers of the courts of 
law, be damnified by the destruction or injury of the property in the mean 
time, and when his title of possession accrues may be unable to render it avail- 


n Attorney General v. Richards, 2 Anstr. Exch. 606. 

8 Eden, Inj. 260. 

* Coats v. Clarence Railway Company, 1 Turn. & Myl. 181. 

% 2 Maddock, Chance. Pract. 224, 225; Shoemaker v. Gillet, 3 Johns. Ch. N. Y. 811; 
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able, or even to obtain a compensation for the loss which may be sustained by 
him. It is for the purpose of remedying this evil that equity will interfere to 
secure property when it is of a perishable nature. The aid which courts of 
equity give in these cases must depend upon the circumstances of each. 

When the plaintiff has establi hed his title to the future enjoyment, or it is 
admitted, the courts of equity will grant relief in several ways: by the appoint- 
ment of a receiver of rent or other income, by an order to pay a pecuniary fund 
into court, by ordering the defendant to give security, and sometimes by the 
writ of injunction. 

3806. For the purpose of securing the popi dispute when it is of the 
nature already mentioned, after a bill quia timet been filed, the court will 
in some cases appoint a receiver. A receiver is a person appointed by the court, 
- authorized to receive the rents and profits of land, or the profits or produce of 
other property in dispute. 

3807. Courts of equity exercise a sound discretion in the appointment of a 
receiver.” This is made upon principles of justice for the benefit of all parties 
concerned. As this power is discretionary, it is not easy to point out its limits, 
or how far it will be exercised. The object of the court in making the appoint- 
ment is to secure the property for its appropriate uses and ends, and to preserve 
it from being dissipated when it is in danger of being converted to other pur- 
poses or diminished or lost. In cases of this kind it will take the fund -into 
its own hands, or secure its due management by its own officers. This will be 
done in numerous cases, of which the following are examples: 

3808. When there is an equitable property, a receiver may be appointed to 
secure it from danger, whether the right of enjoyment be present, or it be future 
or contingent ; as, where the property is in the hands of a trustee for a particu- 
lar purpose, and it is about to be diverted to some other, the court will appoint 
a receiver, or if the fund be pecuniary, direct it to be paid into court, or require 
security for its preservation and appropriation. And executors and adminis- 
trators will for this purpose be considered trustees.™ 

3809. A receiver will be appointed when there are conflicting legal and 
equitable debts upon the estate, in order to secure the property for the use of all 
the claimants who shall establish a right, and a receiver will also be appointed 
when the estate is held by a party under a title obtained by fraud, actual or 
constructive. 

3810. When there are numerous incumbrancers of an estate, the court will 
not appoint a receiver to receive the rents and profits, so as to take them out of 
the possession of the first incumbrancer when he is in possession of the estate or 
entitled to the possession, unless he does such acts as manifest an abandonment 
of his right."* When a receiver is appointed under these circumstances, the 
court will take care to do complete equity among all the incumbrancers. 

381L When the tenants of a particular estate for life or in tail neglect to 
keep down the interest due upon incumbrances on the estates so held, a court 
.of equity will appoint a receiver for the purpose of procuring funds to keep 
down such interest, for otherwise the remainder-man would be compelled to 
pay such interest out of his interest in the land. 

3812. When a partnership is dissolved by one or more of the partners who 
have a power so to dissolve it, and there is no provision in the articles of asso- 


10 ‘Verplank v. Caines, 1 Johns. Ch. N. Y. 57. 
‘ol Jeremy, Eq. Jur. 248, 254. See Haggarty v. Pitman, 1 Paige, Ch. NSY. 298. 
17 1 Fonblanque, Eq. B. 1, c. 1, s. 8, note (y). 
163 Stittwell v. Williams, 6 Madd. Ch. 48; Stittwell v. Wilkins, Jac. Ch. 280. 
1% Thomas v. Brigstocke, 4 Russ. Ch. 64; Jeremy, Eq. Jur. 250; Bryant v. Cormick, 1 
Cox, Ch. 422; Norway v. Rowe, 19 Ves. Ch. 153. 
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ciation or the agreement for a dissolution, providing for the settlement of the 
affairs of the firm, and the partners cannot agree, the appointment of a receiver 
is a matter of course.'® 

3813. It is a maxim that equality is euy The appointment of a receiver 
is therefore made for the benefit and on behalf of all the parties in interest, and 
not for the benefit of one plaintiff or one defendant only. Where a receiver 
has been a L to receive the assets of a partnership, the court will direct 
him to apply the partnership funds to the payment of all the debts of the firm 
rateably, without giving any preference to the favorite creditors of either part- 
ner.” But when among a class there are some who have prior legal rights or 
equities, these will be protected.” 

3814. By his appointment, a receiver becomes an officer of the court.’ He 
is invested with the power to receive the rente and profits of the real estate; if 
there are tenants in possession of the premises, they are compellable to attorn, 
and the court thus mes, pro hoc vice, the landlord." n general, the re- 
ceiver is entitled to the ion of the premises, but his possession does not 
affect the rights of third persons when they are ultimately established. He is 
considered as holding for the true owner. 

3815. When he is in ion, he has but little discretion allowed him in 
the performance of his datie. and in bringing and defending suits and per- 
forming most acts, he should consult and receive the sanction of the court.'™ 
Before he enters into the performance of the duties of his appointment, he will 
be required to give bond with surety under direction of the court.'” 

6. The receiver is bound to act in good faith and with a proper degree 
of diligence; and if property is lost through his fault or neglect, he may be 
made liable for it. When the property is lost or injured by any negligence or 
dishonest execution of the trust, he is liable in damages, but he is not of course 
responsible because there has been without his fault any embezzlement or theft. 
He is bound to such ordinary diligence as belongs to a prudent and honest dis- 
charge of his duties, and such as is required from all persons who receive com- 
pensation for their services." 

3817. Another remedy under a bill quia timet is to require the payment of 
money into court, upon this principle, that he who is entitled to the money is 
entitled to have it secured. To authorize the court to apply this remedy, the 
plaintiff must have an interest in the fund. 

In some cases, the court will require money to be paid into court, without 
any ground being laid to show that the party holding it has been guilty of 
abuse, or that the fund is in danger; in such case it is only requisite to show 
that the plaintiff is solely entitled, or has such an interest jointly with others 
as to justify him, on behalf of himself and his companions, to have the fund 
secured." Thus, in the case of bills brought by creditors, or legatees, or dis- 
tributees, against an executor or administrator for a settlement of the estate, if, 
by his answer, the executor or administrator admits assets in his hands, and 


1 Law v. Ford, 2 Paige, Ch. N. Y. 310; Martin v. Van Shaik, 4 Paige, Ch. N. Y. 479; 
Henn v. Walsh, 2 Edw. Ch. N. Y. 129. 

1% Davis v. Marlborough, 1 Swanst. Ch. 83; 2 Swanst. Ch. 125. 

10 Law v. Ford, 2 Paige, Ch. N. Y. 3810. 

1 Jeremy, Eq. Jur. 249, 250; 1 Swanst. Ch. 83; Davis v. Marlborough, 2 Swanst. Ch. 125. 

19 See Angel v. Smith, 9 Ves. Ch. 335; Hutchinson v. Lord Massarene, 2 Ball & B. Ch. 
Ir. 55; Skip v. Harwood, 8 Atk. Ch. 564. 

no Angel v. Smith, 9 Ves. Ch. 835; Jeremy, Eq. Jur. 249. 

m Jeremy, Eq. Jur. 252, 253. 113 2 Maddock, Chance. Pract. 240. 

18 Story, Bailm. 3 621. 

i Freeman v. Fairlie, 8 Mer. Ch. 29; Cruikshanks v. Roberts, 6 Madd. Ch. 104; Orok 
v. Binney, 1 Jac. Ch. 523; Rothwell v. ua 2 Sim. & S. Ch. 217. 
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the court takes upon itself the settlement of the estate, it will direct the money 
to be paid into court.”® 

3818. Property is sometimes so situated that the party ultimately entitled to 
it may be in danger of losing it, unless security is given for its preservation. A 
party has a right to call for the interference of the court when he has an equitable 
property in the thing to be secured, whether his right of enjoyment be present, 
future, or contingent. When his property is merely legal, with a present right 
of enjoyment, the remedies at law are, in general, sufficient to protect such 
rights ; but when the enjoyment is to be future or contingent, the party entitled is 
frequently without an adequate remedy at law for the injury which, in the 
mean time, he may be subject to bear, by the loss, destruction, or deterioration 
of the property in the hands of the person entitled to present possession." A 
familiar example is the case where personal property is given by will to one 
for life, and afterward to another; formerly the latter, or his personal repre- 
sentatives, might in all cases have obtained a decree to compel the former to 
secure the same to him after his death;'” but in modern times, in ordinary 
cases, when property consists of specific chattels, the defendant is not required 
to give security unless there is a well-founded apprehension of danger of their 
loss ;"® in such case he who has the life estate is required merely to make out, 
sign, and deliver to the plaintiff, or put in possession of the court, an inventory 
of such property." 

3819. When a proper case is made out in a bill quia time, supported by 
proof, the court will compel the party to perform its decree by injunction. 

3820. We come now to consider the third kind of peculiar remedies to pre- 
vent injustice; this is commenced by a bill of peace. These bills, as their name 
imports, are used to prevent repeated and reiterated litigation.™ 

The object of bringing a bill of peace is to establish and perpetuate a right 
which the plaintiff claims, and which from its nature may be controverted by 
different persons, at different times, and by different actions; or where separate 
attempts have already been unsuccessfully made to overthrow the same right, 
and justice requires that the party should be quieted in his right when it has 
been sufficient] established, or if it should be established satisfactorily under 
the direction of the court.” 

3821 There are several classes of cases where these bills are the proper 
remedy. 


ee e eE oS 


u Blake v. Blake, 2 Schoales & L. Ch. Ir. 26; Yare v. Harrison, 2 Cox, Ch. 377; Strange 
v. Harris, 3 Brown, Ch. 365. 

ne Jeremy, Eq. Jur. 349, 350; Clark v. Clark, 8 Paige, Ch. N. Y. 152. 

17 See Bracken v. Bentley, 1 Chance. 110. 

18 Foley v. Burnell, 1 Brown, Ch. 279. It seems the courts in Pennsylvania cannot de- 
mand security in such cases. Lippincott v. Warder, 14 Serg. & R. Penn. 118; Bitzer v. 
Hahn, 14 id. 238. Unless, perhaps, in sory special cases. Kinnard v. Kinnard, 5 Watts, 
Penn. 109. But this is now revulated by the act of assembly of 1834. Brinton’s estate, 7 
Watts, Penn. 203. See McDougal v. Armstrong, 6 Humphr. Tenn. 428; Bowling v. Bowl- 
ing, 6 B. Monr. Ky. 31. 

j 9 Leeke v. Bennett, 1 Atk. Ch. 470; Bill v. Kinnaston, 2 Atk. Ch. 82; 1 Story, Eq. Jur. 

603, 604. 

12 The learned Story, in his Commentaries on Equity Jurisprudence, vol. ii, 3 852, says: 
“These bills sometimes bear a resemblance to bills quia timet, which latter seem to have 
been founded upon analogy to certain proceeding at common law, quia timet. Bills guia 
timet, however, are quite distinguishable from the former in several respects, and are always 
used as a preventive process, before a suit is actually instituted; whereas, bills of peace, 
though sometimes brought before suit is instituted to try the right, are more generally 
brought after the right has been established at law.” 

ni Jeremy, Eq. Jur. 344; 1 Maddock, Chance. Pract. 166; 1 Harrison, Chanc. Pract. 104; 
Blake, Chanc. Praet. 84; 2 Story, Eq. Jur. ¢ 853; Alexander v. Pendleton, 8 Cranch, 462, 
468; Eldrige v. Hill, 2 Johns. Ch. N. Y. 281. 
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When there is one general right to be established against a great number of 
persons ; as, where one person claims or defends against many, or where many 
claim or defend a right against one. Chancery in such cases interferes for the 
purpose of avoiding a multiplicity of suits; but as the plaintiff’s claim is 
founded upon a legal right, that must first be tried at law in an individual 
case, and a verdict obtained by the plaintiff in order to induce a court of equity 
to t a perpetual injunction, and this being ascertained, the courts of ale 
will call all the parties before them and make a final decree binding upon all 
the parties." An example to illustrate this may be found in the case of a party 
who has possession and claims a right of fishery for a considerable distance on 
a river, and the riparian owners set up several adverse rights, he may have a 
bill of against them all for the purpose of quieting his right and estab- 
lishing his possession.’ 

The second class in which bills of peace may be brought is when the plain- 

tiff has, after repeated trials, established his right at law. When the disuse of 
real actions which were final became general, and ejectments became common, 
as this last action was not final, it was usual to bring one action after another, 
and by that means harass the defendant. To ey this evil, after the right 
had been repeatedly tried in ejectment and the result had been the same, the 
courts of equity, upon a bill of peace being filed, would grant a perpetual in- 
junction. . 
i 3822. Bills of interpleader form the fourth or last class of peculiar remedies 
administered by courts of equity. A bill of interpleader may be defined to be 
one by which the complainant claims no relief against either of the plaintiffs or 
defendants, but desires to pay the money or deliver the property to the one to 
whom it justly, legally, or equitably belongs, and that he may be protected from 
the danger of loss or damage from the claim of both or either of them.'* 

It is a remedy concurrent with the interpleader at law, and is formed in some 
measure upon it, but it is extended in equity to cases in which it is not afforded 
at law. At law, parties are made to interplead only in favor of a defendant 
who is sued in two different actions; as, upon a bailment of goods to such de- 
fendant, in respect of which the plaintiff in one action brings detinue and the 
plaintiff in the other action brings trover, but the bailment must have been 
made by consent of both claimants.'* In equity, where two or more persons 
claim the same thing by different titles, and another person is in danger of in- 
jury from ignorance of the real title to the subject in dispute, courts of equity 
will assume a jurisdiction to protect him. The bill exhibited for this purpose 
is termed a bill of interpleader ; its object is to compel the claimants to inter- 
plead, so that the court may adjudge to whom the property belongs and the 
plaintiff may be indemnified. The courts of equity extend the remedy beyond 
that given at law, and let it embrace all cases to which in conscience it ought 
to extend; and having the means of bringing all parties before them and inves- 
tigating their respective claims, they will give to the parties that measure of 
justice which they ought severally to attain, when they have legal claims, as if 
by circuity of action they were to proceed at law.” 


123 Jeremy, Eq. Jur. 343. See also Poor v. Clark, 2 Atk. Ch. 515; Corporation v. Wilson, 
13 Ves. Ch. 279; Norfolk v. Myers, 4 Madd. Ch. 50. 

13 Mayor of York v. Pilkinton, 1 Atk. Ch. 382. 

1% Earl of Bath v. Sherwin, 4 Brown, Parl. Cas. 378; Prec. Chance. 261. See Dalton v. 
Dalton, Sel. Ch. Cas. 13; Huntingdon v. Nicoll, 3 Johns, N. Y. 566; Leighton v. Leighton, 
1 P. Will. Ch. 671; Jeremy, Eq. Jur. 346. 

1% Bedell v. Hoffman, 2 Paige, Ch. N. Y. 199. 

1% 2 D’Anvers, Abr. 779, 782; 3 Reeves, Hist. Eng. Com. Law, 448. 

17 Jeremy, Eq. Jur. 346, 847; Mitford, Eq. Plead. 125. See 2 Story, Eq. Jur. 22 800 to 
824. 
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3823. Bills of interpleader are in general brought by agents, auctioneers, 
factors, and the like, who have no interest in the matter in controversy, and 
where they have no adequate remedy to defend themselves at law from the vex- 
atious suits of different claimants. The object of this bill is to discharge. the 
plaintiff from paying what he owes more than once, and for the purpose of as- 
certaining who is the true creditor or person entitled to the subject matter in 
dispute. If the party praying for an interpleader himself claims an interest in 
the subject matter as well as the other parties, the bill will not be entertained, 
for then he has other appropriate remedies.'* 

But this must be understood with this qualification, that the party applying 
for an interpleader must have no interest in the matter in dispute, yet he may 
have an interest connected with it; a bill in the nature of a bill of interpleader 
will lie where he has some interest distinct from that of the contending claimants. 
For example, if a mortgagor wishes to redeem the mortgaged estate, and there are 
conflicting claims of different persons as to the title to the mortgage money, he 
may bring them before the court to ascertain their rights, for the purpose of 
having a decree of redemption and be made safe in his payment. In such case, 
it is true, the plaintiff seeks relief for himself, but he has no interest in the mat- 
ter in dispute between the several claimants.'” 

3824, A bill of interpleader will only lie where the claims are legal, or 
where at least one is of that nature; and in such case it is not necessary that a 
suit or action should have been commenced upon it, a claim being a sufficient 
ground for such an application, although it is requisite that the plaintiff should 
admit the right in each party to institute pr ings against him.™ 


18 Angel v. Hadden, 15 Ves. Ch. 244; Langston v. Boylston, 2 id. 108; Cornish v. Tanner, 
1 Younge & J. Exch. 338; Atkinson v. Mauks, 1 Cow. N. Y. 691; Moore v. Usher, 7 Sim. 
Ch. 383; Bedell v. Hoffman, 2 Paige, Ch. N. Y. 200; Marvin v. Ellwood, 11 id. 865; Lin- 
coln v. Rutland, etc., R. R., 24 Vt. 639. The practice of interpleader in equity has been 
compared to the intervention of the civil law. Gilb. For. Rom. 47. There is this marked 
difference between them: the party to an interpleader, who claims to be relieved from 
vexatious litigation, and from liability to pay the debt or perform his obligation more than 
once, in consequence of the uncertainty of the rights of the several claimants, differs ma- 
terially from the tertius inter veniens, or intervener of the civil law, who is one claiming an 
interest in the subject matter or thing in dispute, and claims to act with the plaintiff, and 
to be joined with him, and to recover the matter in dispute, because he has an interest in 
it; or to join the defendant, and with him to oppose the claim of the plaintiff, which it is 
his interest to defeat. Domat, Lois Civiles, tome 2, liv. 4, tit. 3; Poth. Procédure Civile, 
pon partie, c. 2, s 6, 3 3. See Eden, Inj. 394, note (a); 2 Story, Eq. Jur. ¢ 806, note 1; 

erlin, Repert, Intervention ; Code of Pract. of Louisiana, art. 389; Brown v. Saul, 4 Mart. 
N. 8. La. 437; Gasquet v. Johnson, 1 La. 431; Thompson v. Chauveaux, 7 Mart. N. s. La. 
334; Dalloz, Dict. de Jur. 

19 See Bedell v. Hoffman, 2 Paige, Ch. N. Y. 199; Mitchell v. Hayne, 2 Sim. & S. Ch. 
63; Goodrick v. Shotbolt, Prec. Chanc. 333; Jeremy, Eq. Jur. 848. 

130 Morgan v. Marsack, 2 Mer. Ch. 110; Stevenson v. Anderson, 2 Ves. & B. Ch. Ir. 407; 
Langston v. Boylston, 2 Ves. Ch. 107. 
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CHAPTER IV. 
THE GENERAL REMEDIES. 


Accidents. 

When courts of equity will relieve from accidents. 
Relief from the accidental loss of proof of title. 
Relief from accidents not affecting the proof of plaintiff’s title. 
When courts of equity will not relieve from accidents. 
Mistakes. 

Mistakes in matters of law. 

Mistakes in matters of fact. 

Fraud. 

Classification of frauds. 

Actual frauds. 

Suggestio falsi or misrepresentation. 

The representation must have been material. 

The representation must have been false. 

The party deceived must have had a right to rely upon the representation. 
Suppressio veri or concealment of the truth. 

Frauds arising from other causes. 

Frauds arising from the incapacity of the parties. 
Unconscionable bargains. 

Constructive frauds. 

Contracts against public policy. 

Contracts founded on immoral consideration. 


. Contracts in violation of public trust. 

. Contracts in restraint of trade. 

. Contracts in restraint of marriage. 

. Contracts to influence persons in authority, 

. Contracts in violation of trusts and fiduciary relations. 


Frauda between parent and child. 
Frauds between guardian and ward. 


. Frauds between trustee and cestui que trust. 
. Frauds between client and attorney. 
. Frauds between principal and agent. 


Frauds between creditor and surety. 
Frauds against third persons. 

Catching bargains. 

Bargains with sailors for their wages. 
Agreements to delay or defraud creditors. 
Purchase with notice of prior title. 


3825. In the preceding chapter -having considered the peculiar means em- 
ployed by courts of equity, first, to secure justice, and, secondly, to prevent 
Injustice, we naturally come to the general causes for relief which are not pecu- 
liar to courts of equity, but are recognized in courts of law as requiring inter- 
position to secure justice, These relate to accidents, mistakes, frauds, and to 
certain remedies peculiarly appropriate in equity and inappropriate at law. 
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3826. In the course of human affairs accidents are constantly happening, 
and the courts are required to supply a remedy to relieve those who may be 
subject to them as far as it is in their power. Many of these accidents are rem- 
edied in the courts of law; as, the loss of deeds, mistakes in receipts and ac- 
counts, wrong payments, death, which makes it impossible to perform conditions 
literally, and a multitude of other contingencies.' Courts of equity, having 
more extensive powers, and a more enlarged jurisdiction, relieve from accidents 
in many cases where the courts of law cannot afford an adequate remedy. 
Possessing these means of investigation, when a court of equity can satisfy 
itself that natural justice requires its interference, it will, in some instances, ex- 
ert its means of distributing equity where subsequent accident would render 
the application of the rules of Jaw injurious or oppressive. It will perform 
this equitable task by dispensing with the observance of formalities, or by pre- 
suming that they have been complied with, and then give redress, or relieve 
the party from responsibility or loss, as justice and vs bape require. 

But there are some accidents which are not relievable even in courts of equity, 
as if by accident a recovery be ill suffered, a devise ill executed, a contingent 
remainder destroyed, or a power of leasing omitted in a family settlement.? 

The general meaning of the term accident is the happening of an event 
without the concurrence of the will of the person by whose agency it is caused, 
or the happening of an event without any human agency. The burning of a 
house in consequence of a fire being made for the oroo purpose of cooking 
. or of warming the house is an accident of the first kind ; the burning of a house 
by lightning is an accident of the second kind.* The term accident in chancery 

ractice has a different meaning; it signifies such unforeseen events, misfortunes, 
osses, acts, or omissions, as are not the result of any negligence or misconduct 
of the party.‘ We shall consider the cases of accident where relief will be 
granted, and, subsequently, those where it will not be granted. 

3827. The cases where courts of equity will relieve from accidents may be 
divided into two classes; included in the first are those cases in which a party 
seeking the establishment of a legal right is unable to produce evidence of his 
title, and, in the second, those in which by a mere casualty, not affecting the 
proof of the plaintiff’s title, he would unquestionably be subjected to injury. 

3828. The jurisdiction of courts of law and courts of equity being concur- 
rent, the latter courts will entertain jurisdiction only, first, when a court of law 
cannot grant suitable relief; and, secondly, when the party has a conscientious 
or equitable title of relief, both must concur in a given case, for otherwise a 
court of equity cannot grant the relief. 

Pore , courts of law did not interfere to grant relief in many cases where 
now such relief may be obtained at law. At that time courts of equity inter- 
fered to prevent injustice, and although the courts of law, with more liberality, 
now afford relief in such cases, yet courts of equity, having once obtained juris- 
diction, now retain it as a concurrent. remedy with the courts of law, it being 
considered that the latter courts are not competent, by their own act, to oust or 
repeal a jurisdiction already rightfully attached in equity.° 


18 Blackstone, Comm. 431. 2 3 Sharswood, Blackst. Comm. 481. 
3 1 Story, Eq. Jur. g 78 t 1 Fonblanque, Eq. 374; 375, note. 


6 Mitford, Eq. Plead. 104-106; 1 Fonblanque, Eq. B. 1, c. 1,8. 3, note ar Cooper, Eq. 
Plead. 129; Jeremy, Eq. Jur. 359, 360; 1 Story, Eq. Jur. ? 80; Ex parte Greenway, 6 Ves. 
Ch. 812; East India Co. v. Boddam, 9 Ves. Ch. 466; Ludlow v. Simmond, 2 Caines, Cas. 
N. Y.1; King v. Baldwin, 17 Johns. N. Y. 384. This jurisdiction attaches in such cases 
not merely on account of a defect of proof in law, but also because the equitable forms of * 
relief by annexation of conditions, etc., are ca able of securing more perfect justice be- 
tween the parties. See Hansard v. Robinson, 7 Barnew. & C. 90; Fales v. Russell, 16 Pick. 
Mass. 815; Almy v. Reed, 10 Cush. Mass. ae i Smith v. Rockwell, 2 Hill, N. Y. 482. 
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When an action is brought upon a deed in a court of law, it is requisite that 
profert should be made of it in the declaration, unless it can be proved that the 
same is lost, or that it is in the hands of the opposite party, or that it has been 
destroyed by him. In chancery, on the contrary, it is held that in a case in 
which a profert of a deed would be required at law, if the party who claims 
upon it will make an affidavit of its loss, and that he knows not where it is, 
unless it be in the custody of the defendant, he will be assisted by its compel- 
ling a discovery of its execution from the defendant, and giving him relief also, 
if it shall appear that, in case the plaintiff could have made a profert at law, 
he would then have been entitled to a remedy. This affidavit is not required 
as evidence of the loss, but as an assurance of the propriety of the court exer- 
cising a jurisdiction.’ 

Formerly these remarks would have applied to the case of bonds or other 
instruments under seal, and a want of profert of the instrument would have 
been a fatal defect; but in modern times the rule has changed ; the courts of 
law now entertain jurisdiction, and dispense with a profert, if the loss by time 
or accident be stated in the declaration.’ This instance is one in which the 
courts of equity now entertain jurisdiction, because they once possessed it when 
courts of law would give no relief? though now the latter courts will give re- 
lief for the accident.” 

The reasons for interfering in the case of a lost bond never applied to that 
of a promissory note or unsealed security, because no supposed inability to re- 
cover at law exists in the case of the loss of such note or unsealed agreement 
as exists for want of a profert of a bond at law. No profert being required, 
and no oyer allowed at law of such note or security, a recovery can be had 
there upon mere proof of loss.” 

3829. Courts of equity will relieve from another class of accidents, which, 
though not affecting the proof of the plaintiff’s title, are nevertheless very in- 
jurious to him. From many of these accidents a court of equity will grant 
Ta discovery and relief. Of this numerous class a few examples will be 
cited. . 

One of the earliest exercises of the jurisdiction of the court was to relieve 
from the forfeiture of a bond, or of a mortgage, when it was not paid at the 
day spp for payment, on the ground that it was unjust for the creditor to 
avail himself of the penalty when an offer of full indemnity was tendered. 

Equity will relieve when an inequitable loss or injury will otherwise fall 
upon the plaintiff from circumstances beyond his control, or from his own acts 
done in good faith and in the performance of a supposed duty without negli- 


gence. 


€ Read v. Brookman, 3 Term, 151. 

1 Bromley v. Holland, 7 Ves. Ch. 19; Ex parte Greenway, 6 Ves. Ch. 812; 1 Story, Eq. 
Jur. 3 82; East India Co. v. Boddam, 9 Ves. Ch. 466. 

® Read v. Brookman, 3 Term, 151; Totty v. Nesbitt, 3 Term, 153, note. 

* Kemp v. Pryor, 7 Ves. Ch. 249; Mayne v. Griswold, 8 Sandf. N. Y. 47 8; Lawrence v. 
Lawrence, 42 N. H. 109. 

1 Jeremy, Eq. Jur. 361. 

n Glynn v. Bank of England, 2 Ves. Ch. 88, 41; but see Hansard v. Robinson, 7 Barnew. 
& C. 90, where the proper remedy in such case is said to be in equity, and this upon the 

ound that the maker of the note has a right to require it to be delivered up, at least where 
it has been indorsed, and to require indemnity. See also Thayer v. King, 15 Ohio, 242; 
Lazell v. Lazell, 12 Vt. 443; Hopkins v. Adama, 20 id. 407. 

18 This may happen where executors make payments under certain circumstances. Ed- 
wards v. Freeman, 2 P. Will. Ch. 447; Johnson v. Johnson, 8 Bos. & P. 162; Crosse v. 
Smith, 7 East, 246; Crofts Executors v. Lyndsey, 2 Freem. Ch. 1; or where a large pre- 
mium is given to teach an apprentice, and the master becomes bankrupt. Hale v. Webb 
2 EON; n 7 . ; oe in case of a fund becoming insufficient to raise an annuity provided 
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In the execution of mere powers, a court of equity will grant relief on ac- 
count of accident as well as mistake, when, in consequence of the accident, 
there is a defective execution of powers. The exercise of this jurisdiction will 
take place, unless there be some countervailing equity to prevent it, for the 
relief of purchasers, a wife, a child, or a charity.“ But equity will not aid 
defects which are of the very essence or substance of the power; if, for exam- 
ple, the power be executed without the consent of the ies who are re- 
quired to it to give it validity, or if it be required to be executed by will, 
and it is executed by a deed, the defect cannot, in either case, be lisad from 


in equity. 

3830. In the cases we have been considering under the two preceding heads, 
it must have been perceived that they all proceed upon the same common 
ground, that there is no adequate or complete remedy at law under all the cir- 
cumstances, that the party has rights which ought to be protected and enforced, 
and for want of oe protection he would sustain injury, loss, or detriment, 
which it would be against equity to make him bear. But there is another class 
of accidents for which no relief will be granted by a court of equity. A few 
of these will now demand our attention. 

Courts of equity will not relieve a party where he has entered into a positive 
contract or obligation: and he has been prevented from fulfilling it by accident, 
or he has been in default, or he has been prevented by accident from deriving 
the full benefit of the contract on his own side.* Take, for example, the case 
of a lessee; when he covenants to keep the demised estate in repair, he will not 
be relieved in equity from his covenant because the premises have been de- 
stroyed or jisjured by an inevitable accident, or by the public enemies, or by any 
other overwhelming force, because, by his contract, he might have provided for 
the contingency. The sime rule applies in like cases where there is an express 
covenant, without exception, to pay the rent during the term; in such cases the 
tenant must pay the rent; each loses what he holds in the estate when the prop- 
erty is destroyed by fire, or such accident, the landlord his estate, the tenant 
the rent, the rule res perit domino being applicable in such cases." 

A party will not be relieved in equity upon the ground of accident, when 
the accident has arisen from his own gross negligence or fault.” 

When an accident happens, and both parties stand equally innocent, or when 
they have equal equities, courts of chancery will not interfere to grant relief to 
either.’ 

Equity will not relieve from an accident where the my has not a clear 
vested right, but his claim rests in mere expectancy, and is not a matter of 
trust; for example, where a person intending to make a will is prevented from 
doing so by accident, the intended legatees can have no relief.’ 

3831 The subject of mistakes from which courts of equity, in the exercise 
of the administration of general remedies, in concurrence with courts of law, 
will relieve, will now claim our attention. By mistake is understood an error 
committed in relation to some matter of fact or of law, affecting the rights of 


for by will. Davies v. Waltier, 1 Sim. & S. Ch. 463; May v. Bennett, 1 Russ. Ch. 870; 
and see Hatchett v. Pattle, 6 Madd. Ch. 4. 

13 Chance, Powers, art. 2830; Schenck v, Ellingwood, 8 Edw. Ch. N. Y. 175; Dennison 
v. Goehring, 7 Penn. St. 175. 

14 Brecknock Canal Co. v. Pritchard, 6 Term, 750; Bullock v. Dommitt, 6 id. 650; Para- 
dine v. Jane, Al. 27; Holtzapel v. Baker, 18 Ves. Ch. 115. 

1 1 Story, Eq. Jur. 3 102; Doe v. Sandham, 1 Term, 705. 

16 Marine Ins. Co. v. Hodgson, 7 Cranch, 836. 

" Blundell v. Brettaugh, 17 Ves. Ch. 232, 240; Comyn, Dig. Chancery, 8, F, 6, 7, 8. 

18 Whiton v. Russell, 1 Atk. Ch. 448. 
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the parties to the contract. Mistakes are either in matters of law or in mat- 
ters of fact. 

3832. The law presumes every one to be acquainted with its provisions, and 
will not allow any man to plead ignorance thereof, ignorantia legis neminem 
excusat, ‘This maxim has as much force in equity as it has at law. Ignorance 
of law consists in the want of knowledge of those laws which it is our duty 
to understand, and which every one is presumed to know; and a man, there- 
fore, is not in general excused, when fully informed of the facts, for errors of 
law he has committed in making his contracts, if otherwise competent.” If 
there are any exceptions to this rule, they are not numerous, and they will be 
found, when fully examined, to have something peculiar in their character, and 
to rest upon particular facts peculiar in each case.” 

A very common example of a mistake in law may be found in the case of an 
obligee who releases one of two joint obligors, under a mistaken idea that the 
other would remain bound to him. In such case the obligee will not be re- 
lieved in equity on the mere ground of mistake of the law; for there is noth- 
ing inequitable in the co-obligor, who is not formally released, availing himself 
of his legal rights, nor in the other obligor insisting upon his release, if they 
both acted bona fide; indeed it would be against equity to compel one of two 
joint obligors to pay the whole debt without having any recourse for contribu- 
tion against the other; and a release to one of them would have that effect if 
the other alone remained bound.” | 

The same rule, that mistakes of law will not be relieved from in equity, 
generally applies where both parties to a contract commit the mistake, both act- 
ing in faith, when not liable to other objections ;* thus, where a clause 
containing a power of redemption, in a deed granting an annuity, after it had 
been agreed to, was deliberately excluded by the parties, because, being mistaken 
on the law, they believed it would have rendered the contract usurious, the 
court refused relief. The reason for this is obvious: the parties had deliber- 


1 1 Fonblanque, Eq. B. 1, c. 2,8. 7, note (v); Doct. & Stud. Dial. 2, c. 46; Lyon v. Rich- 
mond, 2 Johns. Ch. N. Y. 51; Shotwell v. Murray, 1 Johns. Ch. N. Y. 512; Storrs v. 
Barker, 6 Johns. Ch. N. Y. 169; East v. Thornbury, 3 P. Will. Ch. 127; Hunt v. Rous- 
maniere, 8 Wheat. 174; Stone v. Hall, 17 Ala. N. 8. 561; Proctor v. Thrall, 22 Vt. 262; 
Lyon v. Saunders, 23 Miss. 124; Shafer v. Davis, 13 Ill. 895. 

2 Hunt v. Rousmaniere, 1 Pet. 15, 8 Wheat. 211; 1 Story, Eq. Jur. 3 187. 

2n Comyn Dig. Cha , 8, F, 8; Hunt v. Rousmaniere, 1 Pet. 17; Lyon v. Richmond, 
2 Johns. Ch. N. Y. 51; Battle v. Griffin, 4 Pick. Mass. 64; McNaughten v. Partridge, 11 
a St. 223; Sale v. Dishman, 8 Leigh. Va. 548; Hoosack v. Rogers, 8 Paige, Ch. N. Y. 


* In one case, which cannot be reconciled with the authorities generally, it was laid 
down that the maxim of law ignorantia juris non excusat was to be considered as applying 
to crimes in which the public had a concern, and not to civil cases. Lansdowne v. Lans- 
downe, Mosel. Ch. 364. See a well-written article in 23 Am. Jurist, 146 to 166, and 371 to 
412, as to the misapplication of the maxim ignorantia juris non excusat, in preventing the 
recovery by an action of assumpsit for money had and received, which had been paid by 
mistake in consequence of ignorance of law. Indeed, there are some cases, where it has 
been considered very doubtful whether relief in equity ought not to be granted, where the 

arties acted under a mistake of law. Clifton v. Cockburn, 8 Mylne & K. Ch. 76; Mc- 

arthy v.. Decaix, 2 Russ. & M. Ch. 614; see also, Eden, In). 22, note (c); Dig. 22, 6; 
Code, 1, 16; Haven v. Foster, 9 Pick. Mass. 112. Judge Redfield, in his edition of Story’s 
jurisprudence, lays down the rule that an admitted or clearly established misapprehension 
of law furnishes the basis for equitable relief except where the law is doubtful, or where 
no marked injustice is permitted by allowing the contract to stand, or where other rights 
have intervened so that the parties cannot be placed in statu quo, and claims that this rule 
is not inconsistent with the best considered cases. Story, Eq. Jur. 32 188, a, 188, k. See 
also, McDaniels v. Bank of Rutland, 29 Vt. 230; McNaughten v. Partridge, 11 Ohio, St 
223; Larkins v. Biddle, 21 Ala. N. 8. 252; Green v. Morris, etc., R. R., Beasl. Ch. N. J 
165; Newell v. Stiles, 21 Ga. 118. a 
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ly agreed upon one contract, and excluded that provision, and the court 
ald not make another by restoring it.” 

There is a class of cases sometimes considered as an exception to the general 
rule, that equity will not relieve for mere mistake of law. These relate to the 
misconception or ignorance of title under which the parties acted. If the ig- 
norance of title was ignorance of a fact, then the rule does not apply; if not, 
then those cases will be found to be not clear mistakes upon a point of law, but 
it will be seen that the circumstances establish some imposition, undue influence 
or confidence, the fact of mental imbecility, or some similar matter which 
shows that there was some surprise from which courts of equity relieve. 

3833. By surprise is meant the act by which a party who is entering into a 
contract is taken unawares, by which sudden confusion or perplexity is created, 
which renders it proper for a court of equity to relieve the party so surprised. 
In some cases by surprise is meant a species of fraud.™ 

It not unfrequently happens that cases of surprise are mixed up with law. 
From the effects of contracts made under such circumstances, courts of equity 
will relieve, because the agreements or acts are unadvised, improvident, and 
without due deliberation; it being a rule with those courts to protect those who 
are unable to protect themselves, and of whom some undue advan e has been 
taken.” In these cases it is not for the mistake in law, but for the circum- 
stances which have caused the error that the contract is set aside. The reason 
for setting aside a contract when both parties have been taken by surprise is still 
stronger, because neither party gave a valid consent. 

3834. We have just seen that every one is presumed to know the law, and 
that ignorance of it is no excuse, ignorantia legis non excusat. The rule isnot the 
same with regard to facts; no man, however well-informed, can possibly know 
all facts, and, therefore, the law does not presume him acquainted with all 
matters of fact, and an ignorance of them will not be charged upon him as 
culpable ignorance. But the ignorance must be involuntary, as that which is 
either invincible and cannot by any exertion or by using a due degree of care 
and attention be overcome; for it is a maxim that the law aids those who are 
vigilant, and not those who slumber over their righte, vigilantibus non dormien- 
tibus jura subveniunt. This maxim is consonant with common sense, and is 
probably ingrafted into all the systems of law of civilized nations.” 

But it is not the ignorance of every kind of facts that will so far vitiate a 
contract on the maa mistake that a court of equity will grant relief. The 
facts respecting which the mistake is made must be essential as elements of the 
agreement., For example, if A were to buy a tract of land of B, and it was found 
afterward that B had no title to it, A would be relieved in equity from the pay- 
ment of the purchase money; but if both the parties believed the land well fitted 
for one particular kind of agriculture, and owing to the nature of the soil it was 
found not to be adapted to it, no fraud being apparent, or if the tract was sold 


3 Irnham v. Child, 1 Brown, Ch. 92; cg r of Townsend v. Stangroom, 6 Ves. Ch. 
332. See Mildmay v. Hungerford, 2 Vern. Ch. 243; Hunt v. Rousmaniere, 8 Wheat. 174, 
1 Pet. 1, 2 Mas. C. C. 244; Storrs v. Barker, 6 Johns. Ch. N. Y. 169; Pusey v. Desbou- 
verie, 3 P. Will. Ch. 315; United States Bank v. Daniel, 12 Pet. 82; Shotwell v. Murray, 
1 Johns. Ch. N. Y. 512. 

% See Twining v. Morrice, 2 Brown, Ch. 326; Willan v. Willan, 16 Ves. Ch. 81; Earl of 
Bath and Montague’s Case, 3 Chance. Cas. 56. 

3 Willan v. Willan, 16 Ves. Ch. 81; Evans v. Llewellen, 1 Cox, Ch. 333, 2 Brown, 
Ch. 150; Stewart v. Stewart, 6 Clark & F. Hou. L. 911; Pickering v. Pickering, 2 Beav. 
Rolls, 81; Heacock v. Fly, 14 Penn. St. 541; Union Bank v. Geary, 5 Pet. 98; Wheeler v. 
Smith, 9 How. 55. 

2 Domat, liv. 1, tit. 18, 3 1; Doct. & Stud. Dial. 2, c. 47; 1 Fonblanque, Eq. B. 1, c. 2, è 
7, note (v); Ayliffe, Pand. 116; Merlin Répert. Ignorance. 
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containing a certain number of acres, say four hundred acres, and it fell short 
six or eight acres, relief would not be granted in equity. In the first case, the 
fact is an essential one; in the second, it is unessential.” 

3835. On the contrary, when the mistake falls on some essential fact, the 
knowledge of which would have prevented the parties from entering into the 
contract, courts of equity will often relieve, even when there is no fraud and 
the parties are both perfectly innocent; as, if A and B, being in Philadelphia, 
the former sell to the latter his house situate in Cincinnati, both parties believ- 
ing the house to be in the same condition as it was when they last saw it to- 
gether, and at the time of the sale it had been burned down or swept away by 
a flood, the purchaser would be relieved, although both parties were innocent 
of any fraud.” As illustrative of this rule the following case may be mentioned: 
A purchased of B a tract of land on the banks of the Ohio river; B represented 
it and believed it to contain a coal mine; A paid for it four thousand four hun- 
dred dollars, and covenanted to pay to the vendor an annuity of one thousand 
dollars for twenty years, which annuity was to cease if, after the mine was faith- 
fully worked by A, it should not yield a certain quantity of coal; the land was 
conveyed to the buyer. It turned out there was no such mine as was repre- 
sented by B. Ona bill filed by the purchaser a perpetual injunction was grant- 
ed to restrain B from proceeding at law to recover the annuity, although it did 
not appear that the latter had been guilty of any fraud.” 

The unknown fact must not only be essential, but it must be such as could 
not by reasonable diligence be ascertained when the party has been put upon 


inquiry.” 

When the fact is known to one party, and he is bound to communicate it to 
the other, and he fails to do so, the party grieved will generally be relieved on 
the ground of surprise, because there has been an unconscionable advantage 
taken of the party by the concealment of the facts. But the obligation must 
not be a mere duty, but a legal obligation, and bring the case within the defini- 
tion of surprise or fraud.” 

When both parties have the same opportunities of knowing the facts, and 
each is presumed to exercise his own judgment, skill, and diligence in regard 
to all extrinsic circumstances, in the absence of all fraud, the courts of equity 
will not relieve from the consequences of a mistake.* 

3836. Mistakes are pcquantly made in agreements reduced to writing. Some- 
times the written agreement contains less than the parties intended, sometimes 
more; sometimes the intent is not expressed in the terms intended by the par- 


n See Mason v. Pearson, 2 Johns. N. Y. 87; Bingham v. Bingham, 1 Ves Ch. 126; Smith 
v. Evans, 6 Binn. Penn, 102; McLelland v. Cheswell, 13 Serg. & R. Penn. 143, 14 Serg. & 
R. Penn. 296; Large v. Penn. 6 Serg. & R. Penn. 488; Farmers’ & Mechanics’ Bank v. 
gue 10 Penn. St. 490; 1 Fonblanque, Eq. B. 1, c. 2, 3.7; Roosevelt v. Fulton, 2 Cow. 

ee 129. 

* See Hitchcock v. Geddings, 4 Price, Exch. 135; McCormick v. Garnett, 5 De Gex, M. 
& G. Ch. 278; Colyer v. Clay, 7 Beav. Rolls, 188; Raynham v. Canton, 3 Pick. Mass. 293; 
Bailey v. James, 11 Gratt. Va. 468; Best v. Stow, 2 Sandf. Ch. N. Y. 298; Quesnel v. 
Woodlief, 2 Hen. & M. Va. 173; Ketchum v. Stout, 20 Ohio, St. 455; Stall v. Hart, 9 Gill, 
Md. 446; Morris Canal Co. v. Emmett, 9 Paige, Ch. N. Y. 168. 

2 Roosevelt v. Fulton, 2 Cow. N. Y. 129. 

* 1 Fonblanque, Eq. B. 1, Ch. 3, 33; Dig. 22, 6,9, 2; Penny v. Martin, 4 Johns. Ch. 
N. Y. 566; Butman v. Hussey, 30 Me. 266; Schreeppell v. Shaw, 3 N. Y. 451; Wason v. 
Waring, 15 Beav. Rolls, 151. 

31 Jeremy, Eq. Jur. 366, 387; East India Co. ». Donald, 9 Ves. Ch. 275; Dwinan v. 
Providence R. R., 5 R. I. 130; Wright v. Goff, 22 Beav. Rolls, 207. 

3 Earl of Bath & Montacue’s Case, 3 Chance. Cas. 56. 

3 Laidlaw v. Organ, 2 Wheat. 178; Etting v. Bank of United States, 11 Wheat. 59; 
McAninch v. Laughlin, 13 Pern. St. 871. Ga 
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ties. To let such an agreement stand would be doing injustice. Courts of 
equity, in these cases, when the mistake is clearly made out by proof, will re- 
form the contract so as to make it conformable to the intent of the parties ;™ 
for as a general rule the agreements of the parties, when reduced to writing, are 
to be considered binding upon them.” 

3837. In another class of cases courts of equity will relieve from mistakes. 
When there has been a defective attempt to execute a power, equity will in gene- 
ral interpose and supply the defect, particularly in favor of parties for whom 
the person intrusted with the execution of the power is under a moral or legal 
obligation to provide by the execution of the power, such as a bona fide pur- 
chaser for a valuable consideration, a creditor, a wife, and a legitimate child; 
but as a court of equity is bound to do justice to all, it will not interfere when 
there are counter equities in other persons.” A distinction must be observed 
between a defective execution and a non-execution of a power; in the former 
case relief is frequently granted, in the latter, never, when such a power is dis- 
tinguishable from a trust.” 

n all cases when equity will interfere for a defective execution of a power, 
there must be a clear mistake or a clear omission manifest from the structure 
and scope of the will.” | 

3838. The third class of cases where a court of equity will, in the adminis- 
tration of general remedies, in concurrence with courts of law grant relief, are 
those of frauds. The courts of law afford a very effectual remedy in many cases 
by declarmg contracts and wills of real estate to be absolutely null and void. 
But there are many cases where those courts cannot afford any adequate reme- 
oes and in these cases courts of equity will relieve the parties injured by such 

uds. | 

It is extremely difficult to define fraud or to set up any rule by which it may 
be distinguished, because every new rule may be made the origin of a new eva- 
sion; it would be limited only by setting bounds to human ingenuity.® 

Fraud has, however, been defined to be any trick or artifice employed by one 
person to induce another to fall into an error, or to detain him in it, so that he 
may make an agreement contrary to his interest. The fraud consists either, 
first, in a misrepresentation, or, secondly, in the concealment of a material fact. 
It has been defined, in other words, to be any cunning, deception, or artifice, 
used to circumvent, cheat, or deceive another: Dolum malum esse omnem callid- 
itatem, fallaciam, machinationem ad circumveniendum, fallendum, decipiendum 
alterum adhibitam.” But fraud, in the sense in which it is understood ina 


%* Shelburn v. Inchiquin, 1 Brown, Ch. 341; Lyman v. U. 8. Ins. Co., 2 Johns. Ch. N. Y. 
630; Graves v. Boston Mar. Ins. Co., 2 Cranch, 442; Gillespie v. Moon, 2 Johns. Ch. N. 
Y. 585; Canedy v. Marcy, 13 Gray, Mass. 873; Sawyer v. Hovey, 3 All. Mass. 331; Brown 
v. Lamphear, 35 Vt. 252; Daniell v. Mitchell, 1 Stor. C. C.172; Wooden v. Haviland, 18 
Conn. 101; Clapton v. Martin, 11 Ala. N. s. 187. But the proof must be full and clearly 
conclusive. Durant v. Bacot, 2 Beasl. Ch. N. J. 201; Sawyer v. Hovey, 3 All. Mass. 331; 
Allen v. Brown, 6 R. I. 386; Hall v. Clagett, 2 Md. Ch. Dec. 153. 

® 1 Story, Eq. Jur. 3 152 to 168. And see Thompsonville Scale Co. v. Osgood, 26 Conn. 
16; Betts v. Gunn, 31 Ala. N. s. 219; Sawyer v. Hovey, 3 All. Mass. 331; Andrew v. Spurr, 
8 td. 412; Bailey v. James, 11 Gratt. Va. 468. 

* 1 Fonblanque, Eq. B. 1, c. 1, 37, note (v); Holmes v. Coghill, 7 Ves. Ch. 506; Comyn, 
Dig. Chancery, 4 H 1,4 H 4,4 H6; Jeremy, Eq. Jur. 372; Sinclair v. Jackson, 8 Cow. 
N. Y. 543; Barr v. Hatch, 3 Ohio, 529; Hume v. Rundell, 6 Madd. Ch. 331. — 

3 1 Fonblanque, Eq. B. 1, c. 1, 37, note (v). 

% Del Mare v. Rebello, 8 Brown, Ch. 446; Mellish v. Mellish, 4 Ves. Ch. 49; Holmes v. 
Constance, 12 Ves. Ch. 279; Milner v. Milner, 1 Ves. Ch. 206. ` 

* 1 Fonblanque, Eq. B. 1, c. 2, ¢12; 1 Maddock, Ch. Pract. 89; Jeremy, Eq. Jur. 383; 
2 Bch. & Lef. 666. 

© Dig. 4, 3, 1, 2; Pothier, Obl. n. 28. 
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court of equity, includes not only all the class of positive frauds such as the 
definition includes, but many others. In equity all acts, omissions, and con- 
cealments, which involve a breach of legal or equitable obligation or duty, trust 
or confidence, justly reposed, and hick aré injurious to another, or by which 
an undue and unconscionable advantage is taken of another, are considered 
fraudulent.“ 

3839. The frauds for which a court of equity will grant relief have been 
classified as follows: 

Fraud, which is dolus malus, may be actual, arising from the facts and cir- 
cumstances of imposition, which is the plainest case. 

It may be apparent from the intrinsic nature and subject of the bargain it- 
self; such as no man in his senses and not under delusion would make on the 
one hand, and as no honest and fair man would accept on the other, which are 
inequitable and unconscionable bargains, and of such even the common law 
has taken notice.” 

A third kind of fraud is that which may be presumed from the circumstances 
and conditions of the parties contracting; and this goes further than the rule 
of law, which is, that it must be vel: not presumed ; but it is wisely estab- 
lished in the court of chancery that it will be presumed from circumstances, to 
prevent surreptitious advantages of the weakness or necessity of another, 
which knowingly to do is equally against conscience, as to take advantage of 
his ignorance; a person is equally unable to judge for himself in one case as 
the other. 

A fourth kind of fraud may be collected or inferred, in the consideration of 
a court of equity, from the nature and circumstances of the transaction, as being 
an imposition and deceit on the other persons not parties to the fraudulent agree- 
ment. Of this last class are marriage-brokage contracts, when parents and 
others may be deceived ; compositions with creditors, where, unknown to the 
others, one procures a promise from the debtor, or his friends, to be paid in 
full, contrary to the agreement of composition. | ; 

Fraud is, then, actual or constructive. 

3840. Actual fraud is an intentional artifice employed by one person to in- 
duce another to fall into or remain in an error, and make a bargain contrary to 
his own interest. When a man enters into a contract with another from sup- 
posing certain facts to be true, which are either misrepresented or concealed, it 
is clear he would not have entered into it had he known the truth; and when 
the opposite party has been guilty of this fraudulent misrepresentation or con- 
cealment, justice requires that the latter should not receive any advantage from 
his own wrongful act. In such case the contract is not absolutely void,“ 
because though the consent of the party has been obtained by surprise, yet 
still there is a consent, and a court of equity will forbid its execution to pre- 
vent injustice. This kind of injury and wrong may arise in a variety of 
ways. 

3841. Misrepresentation is the statement. made by one party to a contract to 
the other, that an essential matter relating to it is in fact in a particular way, 
when it is not so; it is the suggestion of a falsehood, suggestio falsi. To in- 
duce a court of equity to rescind a contract on the ground of misrepresentation, 


41 Chesterfield v. Janssen, 2 Ves. sen. Ch. 155, 156. 

“ Lord Hardwicke cites James v. Morgan, 1 Lev. 3. 

43 Chesterfield v. Janssen, 2 Ves. sen. Ch. 155, 156. 

“ The rigor of the common law would admit no averment by a man against his own 
deed. But in equity, when there is a suppressio veri or suggestio falsi, the release, or other 
deed, shall be avoided. 1 Fonblanque, Eq. B. 1, c. 2, s. 8. 
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the representation must have been essential or material and false, and the op- 
posite party must have had a right to rely upon it. 

It is not the misrepresentation of every thing which will vitiate a 
contract otherwise fair. To authorize a court of equity to rescind a contract 
on the ground of misrepryesentation, it is not only necessary to establish the fact 
_ that a misrepresentation was made, but also that it relates to some mater of 

substance, or important to the interests of the other party, and that it has act- 
ually misled him. 

This may be illustrated by the following examples: If a pereon owning a 
piece of real property should represent it to another as containing a mine, which 
constituted its principal value, and the purchaser, relying on the statement of 
the seller, buy it, and the representation prove utterly false, the contract for 
the sale, or the sale itself if completed, might be avoided for a fraud, because 
the representation of the mine would be considered as fraudulent.“ But should 
the seller represent a tract of land as containing one hundred acres of meadow, 
when, in fact, it contained only ninety-nine and three-quarters, if the dif- 
ference would not have essentially affected the purchaser in his estimate of the 
value, or otherwise, this immateriality could not have affected the contract, and 
equity would not set it aside.“ 

Not only must there have been a material misrepresentation, but the party 
must have been misled by it; for if he knew what was represented not to be 
true, he acted with his eyes open, and therefore was not influenced by it. There 
may have been great indiscretion on his part, but he cannot complain of fraud 
or surprise, which, in fact, did not exist. And even if he was not aware that 
the representation was false, if he was not misled to his prejudice or injury, by 
which he lost a legal right, a court of equity will not set aside the contract. To 
entitle the complainant to relief there must be an injury and damage coupled 
together in equity as well as at law.* 

3843, The representation which vitiates a contract in equity must have been 
material, and must have misled the other party to enter into the contract to his 
damage and injury. But this is not the only ingredient required ; it must have 
been false. It is immaterial, however, whether the party representing the fact 
knew it to be false, or whether he made the assertion without knowing whether 
it were true or false. If the representation were made without a knowledge of 
its truth, it is the same as if made knowingly against the truth, and whatever 
may have been the intention of him who made it, even when made by mistake, 
it had the effect of taking the other party by surprise and of operating upon 
him as an imposition.* 


& 1 Fonblanque, Eq. B. 1, c. 2,8. 8; Neville v. Wilkinson, 1 Brown, Ch. 546; Turner v. 
Harvey, Jac. Ch. 178; Atwood v. Small, 6 Clark & F. Hou. L. 732; Hough v. Richardson, 
2 Stor. C. C. 659. Every man must be held responsible for an act of misrepresentation 
upon which any one acts, and so acting suffers loss or injury, provided that it appears that 
the misrepresentation was made with the direct intent that it should be so acted on and in 
the manner which occasions the injury or loss, and where such injury or loss is the direct 
and immediate consequence of the representation so made. 1 Story, Eq. Jur. 3190, b; 
Barry v. Crosky, 2 Johns. & H. Ch. 21; Collins v. Cove, 6 Hurlst. & N. Exch. 181. 

# Roosevelt v. Fulton, 2 Cow. N. Y. 129; see Lownder v. Lane, 2 Cox, Ch. 863; Phil- 
more v. Hood, 6 Scott, 827; Best v. Stow, 2 Sandf. Ch. N. Y. 298; Stebbins v. Eddy, 4 
Mas. C. C. 414; Morris Canal Co. v. Emmett, 9 Paige, Ch. N. Y. 168. 

“ Jennings v. Broughton, 5 De Gex, M. & G. Ch. 126; Winch v. Winchester, 1 Ves. & B 
Ir. Ch. 875; Eliot v. Bean, 9 Ala. N. s. 772; Winston v. Gwathmey, 8 B. Monr. Ky. 19. 

e Bacon v, Bronson, 7 Johns. Ch. N. Y. 201; Fellows v. Gwydyr, 1 Sim. Ch. 63. 

9 Pearson v. Morgan, 2 Brown, Ch. 389; Wright v. Snowe, 2 De Gex & S. 321; Smith 4 
Mitchell, 6 Ga. 458; Taymon v. Mitchell, 1 Md. Ch. Dec. 496; Hammatt v. Emerson, 2 
Me. 308; Carpenter ». American Ins. Co., 1 Stor. C. C. 57; Doggett v. Emerson, 3 id. 783 ; 
Mason v. Crosby, 1 Woodb. & M. C. C. 362. és 
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3844. Another ingredient to avoid a contract in equity on account of a wil- 
ful fraudulent misrepresentation is that the other party must havea right to put 
reliance upon it. For example, if a man wanting to buy an article should say 
to the seller that he did not believe it to be worth more than one hundred dol- 
lars because it was damaged, and that he has resolved to give no more, when in 
fact it could be proved that five minutes before he said the article was worth 
two hundred dollars and that it was not damaged, and on this representation 
the seller sold it to him, and in truth it was worth two hundred dollars, and it 
was sound, no relief could be had either at law or in equity. Courts do not 
aid parties who will not use their own senses and discretion in such matters.” 

Again, if a party on a treaty for the purchase of an article should represent 
to the seller that his partners had limited him as to the price he should give, 
when that was not the fact, and the seller sold it one-third less than the part- 
ners had authorized the buyer to pay for it, he could not recover the difference 
either at law or in equity.” 

Nor ought the recommendation of puffers of goods or the commendations of 
the qualities of property offered for sale to be relied upon, for such false repre- 
sentations are not considered as legal or equitable frauds, however immoral 
they may be: simpler commendatio non obligat.” 

3845. An unlawful concealment of the truth, or suppressio veri, when from 
it an injury arises to the opposite party, is a just cause for setting aside a con- 
tract in equity. But the concealment must be under such circumstances, to 
render it unlawful, that the party concealing is bound to disclose the fact to the 
other. For however immoral it may be to take advantage of knowledge, 
which, if communicated to the opposite party, would have induced him not to 
deal as he did, yet there are many cases where a man may lawfully do so with- 
out vitiating the contract entered into in ignorance of such facts. There are 
many duties which are imperfect and which human laws cannot enforce, although 
the dictates of humanity, conscience, and morality require their performance ; 
but there are some cases where equity will not aid a party by a deeree for a 
specific performance, where a purchase is made with a superior knowledge, 
which has been concealed from the opposite party. It is a rule in equity that 
all the material facts should be known to both parties, and if one of them has 
concealed such facts from the other, he will not be aided when he comes to ask 
for assistance in a court of equity.” : 

The following case will illustrate the rule that the concealment of a fact does 
not of itself vitiate a contract. If A, knowing of a mine on the land of B of 
which the latter is ignorant, should, without disclosing the fact, buy it for a 
price which the estate would be worth without the mine, the contract would be 
good, because the buyer is not bound to disclose the fact. 

But when a party is bound to disclose the facts, and he either does not make 
them known or does any act to prevent the opposite party from acquiring a 
knowledge of them, the concealment is fraudulent, and a court of equity will 
grant relief by making a decree to rescind the contract or to enjoin the party 
who has been guilty of the concealment from prosecuting any claim under it. 
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9 See Laidlaw v. Organ, 2 Wheat. 178; Shæffer v. Slade, 7 Blackf. Ind. 178; Davis v. 
Meeker, 5 Johns. N. Y. 854; Juzan v. Toulmin, 9 Ala. N. 8. 662; Spalding v. Hedges, 2 
Penn. St. 240. 

$1 Vernon v. Keys, 12 East, 637. 

52 But see, for the limitations of this doctrine, Tomlinson v. Savage, 6 Ired. Eq. No. C. 
430; Latham v. Morrow, 6 B. Monr. Ky. 630; National F. Ins. Co. v. Loomis, 11 Paige, 
Ch. N. Y. 481; Veazie v. Williams, 3 Stor. C. C. 623. 

8 Parker v. Grant, 1 Johns. Ch. N. Y. 630; Ellard v. Liandaff,-1 Ball & B. Ch. Ir. 250: 
Jeremy, Pq Jur. 388. See Verplanck, Contracts, passim. 
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3846. There arc certain intrinsic circumstances which form the very ingre- 
dient of the contract, such as belong to its nature, character, condition, title, and 
the like. ‘These are of the essence of the contract; as, that a horse you are sell- 
ing is alive, that a house in a distant town which you sell to another is not 
burned down. If, knowing the fact that at the time of the sale the horse was 
dead or the house destroyed by fire, the seller should conceal such important 
fact, the sale could be avoided.” 

3847, On the other hand, there are certain other circumstances which are 
extrinsic in their nature, and are accidentally connected with the subject matter 
of the contract, or bear upon and may enhance or diminish its value or price; 
such as facts relating to peace or war, the rise and fall of goods, the increase or 
diminution of duties ie aes and the like. In these cases the rule of the 
common law is caveat emptor; the purchaser is bound to look to these matters, 
and he has no right to rely upon the seller for any information whatever, and 
courts of equity as well courts of law observe this rule. It is founded, how- 
ever, upon a doubtful morality, and is contrary to that of the Roman or civil 
law, which requires a more perfect. good faith.” 

There are some contracts in the common law where the more equitable rule 
of the civil law has been adopted, where the parties are bound to disclose all 
the facts, intrinsic or extrinsic, which may operate on the minds of the contract- 
ing parties; cases of insurance are of this kind. If the insured does not dis- 
close all the material facts within his knowledge which may affect the contract, 
and which the opposite party is entitled to know, the policy may be avoided.* 

. In case a man takes a guaranty from a surety, and conceals from him 
facts which go to increase his risk, and suffers him to enter into a contract un- 
der such ignorance and false impressions as to the real state of the facts, such a 
concealment will amount to a fraud, because by the common law the party is 
bound to make such disclosure, and his silence is equivalent to an affirmation 
that the facts are not so.” 

3849. When the parties stand in a fiduciary relation to each other, the ut- 
most degree of good faith is required in making contracts with each other ; and 
the misrepresentation or concealment of any material fact will induce courts 
of equity to pronounce such transactions void, and to make a decree restoring 
the parties to their original rights as far as it can be done. 

3850. Having examined those cases where actual fraud takes place in conse- 
quence of misrepresentation, or the suggestio falsi, and of concealment, or the sup- 
pressio veri, our next object will be to consider cases which arise in consequence 
of the incapacity of the parties, and those which are manifest and are perceived 
from the nature and subject of the bargain. 

- 885L Though every one is allowed to dispose of his property as he pleases 
when he has the free use of his understanding, and in this respect courts of 
equity have no right to interfere, yet when from the state of mind or other par- 


& Hitchcock v. Geddings, 4 Price, Exch. 135; Arnot v. Briscoe, 1 Ves. Ch. 95; Pothier, 
De Vente, 4, 240; Pillage v. Armitage, 12 Ves. Ch. 78. 

5 And see Judge Redfield’s examination of this subject in his edition of Story’s Equity 
Jurisprudence, and the cases of Allen v. Addington, 11 Wend. N. Y. 374; Paddock e. 
Strobridge, 29 Vt. 470; Dolman v. Noakes, 22 Beav. Rolls, 402; Haywood v. Cope, 25 


id. 140. 

1 Marshall, Ins. 468; Vasse v. Ball, 2 Dall. 270; Vale v. Pheenix Ins. Co., 1 Wash. C. 
C. 283; Biass v. Union Ins, Co., 1 Wash. C. C. 506; Susquehanna Ins, Co. v. Perrine, 7 
Watts & S. Penn. 348. 

5 Pidlock v. Bishop, 8 Barnew. & C. 605; Martin v. Morgan, 1 Brod. & B. 289; Etting 
v. Bank of the U. S., 11 Wheat. 59; North British Ins. Co. v. Lloyd, 10 Exch. 523; Carew’s 
Case, 7 De Gex, M. & @ Ch. 48; Hamilton v. Watson, 12 Clark & F. Hou. L. 119; Evans 
v. Kneeland, 9 Ala. N. 8. 42; Franklin Bank v. Cooper, 36 Me. 195. 
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ticular circumstance in which the party is placed he is induced to act contrary 
to his own interest or that of his representatives, he will be protected from those 
who thus have circumvented him. When examining the capacities of persons 
to enter into contracts, we considered what frauds would vitiate agreements en- 
tered into by parties to them in consequence of their incapacity on account of 
lunacy, idiocy, weakness of intellect, or because, having wills, they were under 
the power of others. In all such cases, when such incapable persons have been 
overreached, equity will set aside the contract on the ground of fraud.” 

3852. By unconscionable bargains are meant those contracts which no man 
in his senses, not under delusion, would make on the one hand, and which no 
honest and fair man would accept on the other.” 

A bargain will not be considered unconscionable for the mere inadequacy of 
price or any other inequality in the bargain, because, whether the price is in- 
adequate depends upon numerous circumstances, which cannot be considered by 
the courts without setting afloat all contracts and rendering every thing uncer- 
tain.” But the inadequacy may be so unconscionable as to shock the conscience, 
and be evidence sufficient to demonstrate some gross imposition or undue and 
unfair influence, which may be considered a fraud." Still, there are cases in 
which equity will not relieve even where there has been gross inadequacy, un- 
less the parties can be placed in statu quo. In cases of marriage settlements, for 
example, the courts cannot unmarry the | parties, and therefore they will not in- 
terfere.” 

3853. After having examined the effects of actual frauds upon contracts and 
the acts of parties, we come next to consider constructive frauds, or those con- 
tracts or acts which, though not originating in evil design, or contrivance to 
‘al bara fraud or injury upon other persons, yet, by their necessary tendency 
to deceive and mislead them, or to violate public or private confidence, or to 
oe or injure public interests, are deemed equally reprehensible, in a legal 
an ra point of view, as actual frauds, and, therefore, prohibited by law, 
as within the same reason and mischief as contracts and acts done malo animo, 
with a premeditated intention to commit a wrong.® 

This subject will be treated under three separate divisions: of frauds against 
public policy, frauds in violation of trusts and fiduciary relations, frauds against 
third persons. 

3854. Contracts against public policy are quite numerous, and are so denomi- 
nated because they are considered as subversive of or injurious to public inter- 
ests, on account of their being contrary to some general public policy of the 
law. They may be thus classified: contracts founded upon corrupt consider- 
ations or moral turpitude; contracts in violation of a public trust; contracts 
in restraint of trade; contracts in restraint of marriage; contracts to influence 
persons in authority. 
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Jeremy, Eq. Jur. 390, 895; 1 Story, Eq. Jur. 23 221-242; Denton v. Donner, 23 Beav. 
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Somes v. Skinner, 16 Mass. 348; Lang v. Whidden, 2 N. H. 435; Webster v. Woodford, 3 
Day, Conn. 90; Cooley v. Rankin, 11 Miss. 642; Hunt v. Moore, 2 Penn. St. 105. 

5° Chesterfield v. Janssen, 2 Ves. Ch. 155; 1 Fonblanque, Eq. B. 1, c. 2, 2 9, note (e). 

© Griffith v. Spratley, 1 Cox, Ch. 383; 1 Maddock, Chane. Pract. 267; 1 Story, Eq. Jur. 
? 245; Warner v. Daniels, 1 Woodb. & M. C. C. 110; Erwin v. Parham, 12 How. 197. 

6l Griffith v. Spratley, 1 Cox, Ch. 383; Gartside v. Isherwood, 1 Brown, Ch. 558; 1 Mad- 
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3855, Though courts of equity cannot undertake to enforce imperfect obli- 

tions which are of a oral character only, yet, when the law enjoins the 

ischarge of certain duties, or forbids the performance of certain acts, any 
agreement not to perform what is enjoined, or to do what is forbidden, is con- 
sidered as unlawful, and an agreement made upon such corrupt consideration 
or moral turpitude cannot be enforced in equity. All agreements, bonds, or 
other securities, given as the price of future illicit intercourse,” or for the com- 
mission of a crime, or the violation of a public law, or for the omission of a 
duty enjoined by law, are, therefore, deemed to be unlawful, and cannot be 
enfo in a court of law or equity. 

3856. Numerous examples might be given of such contracts, which neither 
courts of law nor courts of equity will enforce. When a bond was given to the 
obligee as an indemnity for a note entered into by him, for the purpose of in- 
ducing the prosecutor of an indictment for perjury to withhold his evidence, it 
was held at law that he could not recover, for the courts would look beyond the 
form of the contract and expose the transaction in its true light. Courts of equity 
will set aside agreements and acts in fraud of the policy of the law; as, if a 
conveyance be made to a person under a secret trust for himself, for the purpose 
of defeating creditors, or to prevent a forfeiture for felony or treason, the con- 
veyance will be set aside in favor of the government or of the creditors, but 
not in favor of the grantor, it being a rule in equity that when two persons are 
equally guilty, the condition of the defendant or possessor is the better: tn pari 
delicto potior est conditio defendentis et possidentis. 

3857. It is a rule in equity that when two persons are equally guilty in 
making a contract in violation of law, neither shall be heard in equity, or have 
relief there. The court will leave them where it finds them, and, in that situ- 
ation, the condition of the possessor or defendant is to be preferred.” Buta 
contract is not considered as in violation of law, or turpis contractus, which is 
to repair an injury done; as, where a bond is given to a woman for past coha- 
bitation, though it may be avoided if it is for future illicit cohabitation, or a 
premium pudicitie ; this, it is true, may be avoided by creditors of the obligor, 
or as a voluntary bond, but not on account of its illegality between the parties.® 

There are cases however where, although both parties are in the wrong, they 
may not stand as equally in the wrong; they may be zn delicto, but not in part 
delicto, for there are very different degrees of ill The courts of equity may, 
therefore, grant relief to one of the parties who is in delicto, and refuse it to the 
other ; aad sometimes this is done for the purpose of supporting the public in- 
terests or public policy.” Where contracts are declared void, as being against 
the statutes of usury, if the usurer or Jender of money seeks to enforce the 
contract, equity will grant him no assistance, because the contract is void or 
voidable; on the contrary, if the borrower seeks for relief against the usurious 
contract it will be granted to him upon condition that he will pay the defend- 
ant what is really due him, bona fide, deducting the usurious interest; and if 
the plaintiff do not make such offer in his bill, the defendant may demur to it, 
and for this reason his bill will be dismissed. 

3858. Contracts made in violation of public trust and confidence or of rules 
of law made in furtherance of the administration of public justice are void; an 


“ Collins v. Blantern, 2 Wils. 8341; Sherman v. Barrett, 1 M’Mull, Eq. So. C. 147. 

© Harrington v. Bigelow, 11 Paige, Ch. N. Y. 349; Logan v. Gigley, 11 Ga. 246; Jones 
v. Gowan, 7 Ired. Eq. No. C. 21; Weakly v. Warkins, 7 Humphr. Tenn. 356. 

® Turner v. Vaughan, 2 Wils. 339; Hill v. Spencer, Ambl. Ch. 641; Shenk v. Mingle, 
13 Serg. & R. Penn. 29; Maurer v. Mitchell, 9 Watts & S. Penn. 69. 

a W—- v. B—, 32 Beav. Rolls, 574; Osborne v. Williams, 18 Ves. Ch. 379; Phalen 
v. Clark, 19 Conn. 421; Pinckston v. Brown, 3 Jones, Eq. No. C. 494. | 
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agreement made in consideration of suppressing a public prosecution for some 
criminal charge has a manifest tendency to subvert public justice; so a promis- 
sory note given to the payee in consideration that he would withdraw his oppo- 
sition to the discharge of the maker as an insolvent debtor is contrary to the 
policy of the law, aa void.” And upon the same principle, as being opposed 
to public policy, are contracts having a tendency to encourage champerty,” or 
wagers contrary to sound morals or injurious to the feelings or interests of third 
persons.” So an agreement made with a commissioner appointed to take testi- 
mony and bound to secrecy by the nature of his appointment, to pay him for 
disclosing the testimony taken, is void.” , 
3859. It is the policy of law that trade should be encouraged as much as 
ible, and every restraint upon it having the effect of shackling its operations 
is void as being against public policy. An agreement that a man shall not trade 
at all is void, but an agreement that he shall not trade in a particular place 
may be enforced. The reason for this distinction is this: in the former case, 
the public would lose the advantages of the talents and the productive industry 
of the trader, as he could not be employed anywhere ;* but in the latter case, 
although he would not give his active industry in one place, he would bestow 
it in another, and the public would still receive the benefit of his talents and 
industry. If a man were to buy the stock in trade of another and the good- 
will of his stand in Philadelphia, he might lawfully require of the seller a cov- 
enant that he would not follow the same business in that city, leaving him at 
liberty to pursue it elsewhere.” 

Marine is the very foundation of society, and therefore all unlawful 
restraints upon it will be declared void in equity.” An agreement made by a 
person that he will never marry, or that he will marry none but a particular 
person, is void, unless in the latter case that person has made a reciprocal en- 
gagement to marry him. When there is a mutual agreement between a man 
and a woman that they will marry each other, the contract is lawful, although 
each is restrained from marrying any other, because, as far as society is con- 
cerned, no injury can arise; it is of no consequence to the public whether Paul 
marry Sarah or Mary, but it is considered detrimental if he be restrained from 
marrying any one.” 

The question arises most frequently in cases where bequests or devises are 
made upon condition in restraint of marriage or limitation over upon that 


® Johnson v. Ogilby, 3 P. Will. Ch. 276, and note (1); Newland, Contr. 158; Shaw v. 
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event. Such conditions, if merely restrictive as in respect of time, person, or 
place, are allowable.” But this only applies to bona fide and reasonable restric- 
tions, and not to such as amount to a prohibition of marriage.” And where 
there is no limitation over, there isastrong disposition to regard such conditions 
as merely in terrorem, and void.” 

3861. Persons in authority are required to exercise their power for the pub- 
lic good ; every attempt to influence them unduly is against public policy, and 
a contract with another to use such undue influence is void. All contracts 
made for the buying, or selling, or procuring public offices, or for procuring a 
pardon for a convict, or for the passage of a law through the legislature, are 
void.” It is evident that all such contracts have a tendency to injure the pub- 
lic interests, and are calculated to fill our offices with the weak, the cunning, 
and the profligate, to procure pardons for unrepenting convicts, and to cause 
the enactment of laws destructive of the public oe These contracts will be 
sa null by a court of equity on the ground tbat they are opposed to pub- 

c policy. 

The second class of constructive frauds includes acts in violation of 
trusts and the fiduciary relation of the parties. In many instances, owing to their 
position, agents, attorneys, guardians, trustees, parents, children, and many others 
who stand in relations of confidence with others, may take advantage of those 
with whom they stand in this relation; a rule has, therefore, been established 
that courts of equity will grant relief in such cases where, but for the relation 
which subsisted at the time of the transaction, they would not have interfered. 
They afford relief in such cases upon motives of general public policy. But 
courts of equity will interfere only where confidence has been reposed, and that 
confidence has been abused.” 

The cases which fall within this rule may be classed into those which refer to 
parents and children; guardian and ward ; trustee and cestui que trust; client 
and attorney; principal and agent; principal and surety. 

3863. When contracts have been made between a parent and child, by which 
the latter has made conveyances or contracts against his interest, courts of equity 
will often set them aside, upon the ground that the just confidence and influence 
which a parent has over a child has been perverted.® 

The influence which a parent has naturally and very properly over a child is 
considered as a reason for regarding very scrupulously contracts whereby a child 
parts with property without any sufficient consideration, and where it appears 
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that any undue influence has been used to procure such contracts, they will 
be set aside,“ unless the rights of third parties have intervened.” 

Where, however, the arrangement is for the settlement of family matters, if 
the settlement itself be just and reasonable, and not for the personal benefit of 
the father, courts will support it.” 

In a case where a son was tenant in tail and the father tenant for life, and 
the son agreed to something for the benefit of younger children, and afterward 
he complained that he had been induced to do this by parental authority, the 
court refused to set aside the agreement, though it coal not be denied there 
was something of the sort.” Even when there has been some improper conduct 
on the part of the father, the application for relief must be made in a reasonable 
time, for a long delay and acquiescence on the part of the child will deprive 
him of the remedy to which he might otherwise ie entitled.® 

The same principles apply to contracts between other members of the family.” 

3864. The guardian, standing in loco parentis, is presumed to have the same 
kind of influence over his ward that a parent has over a child. Indeed, there 
is a greater reason for jealousy, for the guardian cannot be supposed to have 
those natural feelings which restrain the father from imposing upon his child. 

During the guardianship the acts of the guardian are under the constant 
supervision of the court, and any contracts made by him in relation to the prop- 
erty of his ward will not be binding upon the latter, if they are to his disad- 
vantage; and during that period the relative situation of the parties renders 
them generally unable to deal with each other.” 

But the superintending protection of courts of equity goes farther : it protects 
the ward from all bargains which the guardian may have obtained from him 
by surprise, after he became of age; and if the intermediate period be short, 
the contract will be declared void, unless it has been made under circumstances 
which show, in the clearest manner, that such contract has been made with full 
and mature deliberation, in the absence of all fraud and surprise, because the 
ward may be easily imposed upon by flattery or harshness.” 

3865. The rules which govern in the case of guardians are in full force with 
regard to trustees, and contracts between them and the cestui que trust, which 
would not be good between a guardian and his ward, will be invalid ; a trustee 
can never partake of the bounty of the party for whom he acts, except under 
circumstances which would render valid similar acts between guardian and 
ward. In general, a trustee cannot purchase of his cestui que trust, but when 
there is a distinct and clear contract, which will bear a jealous and scrupulous 
examination of all the circumstances attending it, by which the cestui que trust 


“ Hawes v. Wyatt, 3 Brown, Ch. 156; Baker v. Tucker, 2 Eng. L. & Eq. 1; Baker v. 
Bradley, 7 De Gex, M. & G. Ch. 597; Slocum v. Marshall, 2 Wash. ©. C. 397; Jenkins v. 
Pye, 12 Pet. 241. 

% Caspell v. Dubois, 4 Barb. N. Y. 893; Brice v. Brice, 5 id. 538; Whalen v. Whalen, 2 
Cow. N. Y. 537. 

& Hartopp v. Hartopp, 21 Beav. Rolls, 259. Consult also Hoghton v. Hoghton, 15 Beav. 
Rolls, 278; Bury v. Oppenheim, 26 id. 594; Wallace v. Wallace, 2 Drur. & Warr, 452, and 
Redfield’s edition of Story’s Eq. Jur. 

8 Cory v. Cory, 1 Ves. Ch. 19. 

- 8 1 Maddock, Chanc. Pract. 310. 

® Sears v. Shafer, 7 N. Y. 268; and see Hewitt v. Crane, 2 Halst. Ch. N. J. 159; Archer 
v. Hudson, 7 Beav. Rolls, 551; Maitland v. Irving, 15 Sim. Ch. 437; Maitland v. Back- 
house, 16 id. 68. 

* Dawson v. Massey, 1 Ball & B. Ir. Ch. 226; Bostwick v. Atkins, 8 N. Y. 53; Black- 
more v. Shelby, 8 Humphr. Tenn. 439. 

a Wright v. Pond, 13 Ves. Ch. 186; Wood v. Donnes, 18 td. 126; Revett v. Harvey, 1 
Sim. & S Ch. 502; ao v. Kearney, 2 Ball & B. Ir. Ch. 463; Wedderburn v. Wedder- 
burn, 4 Mylne & C. Ch, 41. oie 
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intended that the trustee should buy, and there had been neither fraud, conceal- 
ment on the part of the trustee, nor advantage taken by him in consequence of 
the knowledge he had acquired as trustee, it will not be disturbed by a court 
of equity, for men bave a right to do what they please with their own property. 
If, on the contrary, there has been any overreaching, inadequacy of price, or 
inequality in the bargain, the contract will be set aside.” 

or can a trustee buy an estate, although sold at auction, which he sells for 
the benefit of the cestui que trust, and in these cases he will be considered still 
as a trustee, although he may have acted in good faith, and remain accountable 
for the estate, at the choice of the cestui que trust, as if no sale had been made.” 

Not only technical trustees, but other persons standing in similar situations, 
as assignees, solicitors of a bankrupt or insolvent estate, executors, or adminis- 
trators, will be restrained from buying the property they represent, and all 

urchases made by them may be set aide on this account. 

In these, and all other cases, where confidence is reposed, and one party, in 
consequence of such confidence, has it in his power to sacrifice the interests he 1s 
bound to protect, he will not be allowed to take advantage of such contracts, 
and the court will set them all aside.” 

3866. In consequence of the advantage and imposition which it is in the 
power of an attorney to take of his client, a court of equity will sometimes in- 
terpose and set aside a contract, which between other persons would be unim- 
peachable. Although it is not necessary to establish fraud or imposition upon 
the client to authorize the court to set aside the contract, yet it is not necessa- 
rily void throughout, ipso facto; in these cases the burden of establishing the 
fairness and equity of bhe transaction is thrown upon the attorney, and unless 
this be shown, the contract may be invalidated.” 

3867. A distinction has been made between the cases of attorney and client, 
and of trustee and cestui que trust, which should not be forgotten. When a con- 
tract has been made between an attorney and his client while the connection 
subsisted, it may be set aside unless he can show the transaction to have been 
pee fair. The law requires him to do no more; it simply throws upon 

im the onus of proving that no unjust or unfair advantage has been taken of 
the client, and when this is proved, the agreement must stand. With regard 
to a contract between a trustee and cestui que trust, on the contrary, the fairness 
of the transaction is altogether immaterial. It is not sufficient to show that no 
advantage has been taken; the contract will stand or be set aside at the option 
of the cestui que trust.” 


” Gibson v. Jeyes, 6 Ves. Ch. 277; Coles v. Trecothick, 9 Ves. Ch. 246; Fox v. Mackreth, 
2 Brown, Ch. 400; Prevost v. Gratz, 1 Pet. C. C. 867; Poillon v. Martin, 1 Sandf. N. Y. 
569, Dobson v. Racey, 3 td. 61; Julian v. Reynolds, 8 Ala. N. 8. 680; McKinley v. Irvine, 
13 id. 681: Marshall v. Stevens, 8 Humphr. Tenn. 159; Beeson v. Beeson, 9 Penn. St. 279; 
Pratt v. Thornton, 28 Me. 335; Farnam v. Brooks, 9 Pick. Mass. 212. 

* Ex parte Bennett, 10 Ves. Ch. 381; Moore. v. Royal, 12 id. 355; Hamilton v. Wright, 
6 Clark & F. Hou. L. 111, 133; Prevost v. Gratz, 1 Pet. C. C. 367, 6 Wheat. 481; Michaud 
v Girod, 4 How. 503; Davoue v. Fanning, 2 Johns. Ch. N. Y. 252; Van Epps v. Van 
Epps, 9 Paige, Ch. N. Y. 237; Harrison v. Monk, 10 Ala. N. 8. 185. 

Cram v. Mitchell, 1 Sandf. Ch. N. Y. 251; Harrison v. Monk, 10 Ala N. 8. 185; Green 
v. Sargent, 23 Vt. 466. 

*® Jeremy, Eq. Jur. 395; Bank of U.S. v. Etting, 11 Wheat. 59. 

* Gibson v. Jeyes, 6 Ves. Ch. 278; Bellew v. Russell, 1 Ball & R. Ch. Ir. 104; Harris v. 
Tremenheere, 15 Ves. Ch. 34; Wood v. Downes, 18 Ves. Ch. 120; Hunter v. Atkyns, 3 
Mylne & K. Ch. 113; Carter v. Palman, 8 Clark & F. Hou. L. 657, 706; Corley v. Lord 
Stafford, 1 De Gex & J. Ch. 258; Howell v. Ransom, 11 Paige, Ch. N. Y. 538; Evans v. 
Eliis, 5 Den. N. Y. 640. 

* Cane v Lord Allen, 2 Dow. Parl. Cas. 289; Brown v. Bulkeley, 1 McCart. Ch. N. J. 
451. See Billing v. Southee, 10 Eng. L. & Eq. 37; Gibson v. Russell, 2 Younge & C. Ch. 
104; Pratt v. Barker, 1 Sim. Ch. 1, for cases involving other confidential relations. 
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3868. There are not many relations in social life where one man depends 
upon the judgment and integrity of another more than in the connection which 
subsists between principal and agent. Courts of equity, therefore, look upon 
contracts made between these parties with the same jealous care with which 
they watch the contracts made between other persons standing in a fiduciary 
situation. Secret agreements, by which agents become sellers or buyers of prop- 
erty which they are to buy or sell for their principals, and by which they are 
to derive any benefit unknown to the principal, will be declared void, as being 
opposed to justice and sound policy. {fan agent, employed to purchase a piece 
of land for another, buys it for himself, the courts of equity will turn him into 
a trustee for his principal.” 

In the bargains openly made between them respecting the property which is 
the object of the agency the utmost good faith is required. The vee must 
disclose all facts within his knowledge which might in any degree influence the 
judgment of his principal as to the price or value; for when he does not, the 
parties do not deal upon equal terms and the agent obtains an unjust advan- 
tage, for which the contract will be set aside.” 

Indeed, any unreasonable gifts from the principal, or advantages obtained by 
the agent when procured by an abuse of confidence, will be set aside.'™ 

3869. In entering into the contract of suretyship, the surety has a right to rely 
with entire and full confidence on the representations of all the material facts 
upon the statements of the creditor, and any statements made to him, either by 
the creditor himself or by the debtor, with his knowledge, which are material 
and false, will avoid his contract. The creditor is bound in all things to act 
in good faith, not only in making the contract, but in all subsequent trans- 
actions with ‘the debtor; he is also bound to act with good faith toward the 
surety. 

3870. Whenever the contracts of individuals operate substantially upon the 
rights and interests of third persons, or unconscientiously compromit the rights 
and injuriously affect the interests of the parties themselves, they will be con- 
sidered as fraudulent, and for these reasons a court of equity will set them aside. 
Fraud assumes every shape, so that it is extremely difficult to classify those 
cases which affect third persons. . This third kind of constructive frauds will be 
examined as they relate to catching bargains, to bargains with sailors for their 
wages, to agreements to delay or defraud creditors, to contracts where a person 
purchases with full notice of the legal or equitable title of another. 

3871. The first kind of constructive frauds against the rights of third persons 
is a catching bargain. This is an agreement made with an heir expectant for 
the purchase of his expectancy at an inadequate price. A sale of an expectanc 
is considered fraudulent as regards third persons, and if such a right sibsisted. 
it would be destructive of parental or quasi-parental authority. Such a con- 
tract may be clear of actual fraud, but it is always tinctured with constructive 
fraud, as being an imposition on persons not parties to it. 

To support such contract the purchaser is called upon to establish, not ae 
that there is no fraud, but that a full and adequate consideration has been paid, 


® Lees v. Nuttall, 1 Russ. & M. Ch. 58; Benson v. Heathom, 1 Younge & C. Ch. 826; 
Green v. Winter, 1 Johns. Ch. N. Y. 27; Church v. Marine Ins. Co., 1 Mas. C. C. 341; 
Barker v. Marine Ins. Co., 2 id. 369; Torrey v. Bank of New Orleans, 9 Paige, Ch. N. Y. 
649; Ringo v. Binns, 10 Pet. 269. 

® Farnam v. Brooks, 9 Pick. Mass. 212. 

10 Crowe v. Ballard, 3 Brown, Ch. 120; Massey v. Davies, 2 Ves. Ch. 818; Church v. 
Mar. Ins. Co., 1 Mas. C. C. 341; Barker v. Mar. Ins. Co., 2 Mas. C. C. 369. 

101 This matter has been fully considered under the head of suretyship, before, 1410, 
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for a mere inadequacy of price is alone, in cases of this kind, a sufficient ground 
to set aside such a contract.” 

3872. The same rule applies to the case of a reversioner or remainder-man, 
who has an estate, but no right of present enjoyment, and who, through neces- 
sity, or from mere giddiness and improvidence, sells his rights much below an 
adequate price. In cases of sale by such reversioners or remainder-men, or 
other persons similarly situated, the courts of equity assume that the party is 
defenceless, exposed to the demand of the opposite party, under the pressure of 
necessity ; also, that there is an actual or implied fraud upon the parent or other 
ancestor, who is misled, in consequence of his ignorance, and induced to repose 
with a false confidence in the disposition of his property.’™ | 

3873. To constitute this constructive fraud there must be, first, ignorance of 
the transaction by the parent or person standing in loco parentis; and, secondly, 
the contract must have been ade under some pressing necessity. 

When the transaction has been made fully known to the parent or other per- 
son standing in loco parentis, the contract will not be fraudulent, and a fortiori ; 
it will be good when, knowing it, he approves of it; or, 

The contract must have been made under a pressure of necessity, because the 
pressure and distress of the party dealing is the true ground of the court’s in- 
terference. It is not requisite that both ignorance on the part of the ancestor 
and pressure should exist at the same time; to entitle the party to relief, the 
presence of one of them forms an essential ingredient in a case to give rise to a 
just presumption of constructive fraud.'® 

3874. There is another species of contracts made with heirs expectant, 
secured by an instrument called a post obit bond. A post obit bond is a written 
agreement, by which the obligor binds himself to pay a sum of money which 
is lent to him, with greater interest than the rate fixed by law, to be paid upon 
the death of a person from whom he has some expectation.’™ 

Equity will, in general, relieve from these unequal contracts, not only because 
they are unfair with regard to the parties, but also because they are fraudulent 
toward the ancestor, by disappointing his intentions. But as it is a rule that 
he who seeks equity must do equity, relief will be granted to such an obligor 
only upon equitable terms.” 

3875. It is known that sailors, that is, common mariners, in the mercantile 
or naval service, are extravagant and heedless, and apt to part with their rights 
to receive wages and prize money without sufficient reflection. Courts of equity, 
therefore, watch with a jealous care over their interests, and consider them in 
the same light that young heirs and expectants are looked upon. Contracts 


12 1 Maddock, Chanc. Pract. 117, 118; Peacock v. Evans, 16 Ves. Ch. 512; Gowland v. 
De Faria, 17 Ves. Ch. 20; Chesterfield v. Janssen, 2 Ves. Ch, 149. 

aaae v. at 3 Madd. Ch. 232; 1 Fonblanque, Eq. B. 1, c. 2, 3 12, note (£4); Jeremy, 

. Jur. 398, ; 

%* King v. Hamlet, 2 Mylne & K. Ch. 473; Fitch v. Fitch, 8 Pick. Mass. 480; Trull v. 
Eastman, 3 Metc. Mass. 123.. 

1% Postmore v. Taylor, 4 Sim. Ch. 182; Davis v. Marlborough, 2 Swanst. Ch. 139. Tt is 
highly probable the rules adopted by courts of equity in cases of this kind are borrowed 
from the Roman law. A decree called Macedonian, from Macedo, a noted usurer at Rome, 
was made by the senate, which forbid the loan upon a ruinous interest, as had been the 
case under that usurer. Before the passage of this decree, a loan was frequently made to 
children who were under paternal power, upon condition that they should pay exorbitant 
interest. This decree deprived the usurer of any action for sucha loan. Dig. 14, 6, 1 to 
7; Inst. 4,7,7; Code 4, 28; see Domat, Lois Civ. liv. 1, t. 6, s. 4; Fonblanque, B. 1, 
c. 2, 312, note (5 Chesterfield v. Janssen, 2 Ves. sen. Ch. 158. But if the father, or per 
gon standing in /oco parentis, consented to the loan, it might be recovered. Inst. 4, 7, 8. 

10 Chesterfield v. Janssen, 2 Ves. sen. Ch. 157: Boynton v. Hubbard, 7 Mass. 119. 

#' Fonblanque, Eq. B. 1, c. 2, 3 13, note ( a 
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made by them for the transfer of their wages and prize money will be set aside, 
whenever any inequality appears in the bargain, or any undue advantage has 
been taken of them.'® 

3876. A third class of constructive frauds against the rights, duties, or in- 
terests of third persons, includes those agreements and contracts of parties 
which tend to delay, deceive, or defraud creditors. Courts of equity will re- 
lieve in all such cases, as being fraudulent, and within statutes passed in differ- 
ent reigns,” the principles of which have been re-enacted or adopted in this 
country. The effect of these statutes having been considered when we were 
treating of contracts, it will not be requisite to do any thing further than to re- 
fer to what was then said.'” 

3877. There is a fourth class of constructive frauds, which consists of cases 
where a party buys with full notice that another has a legal or equitable title 
to the same property. By this means he becomes a particeps criminis with the 
fraudulent grantor, and, both at law and in equity, he will be postponed in the 
assertion of his rights to the true owner. In such cases courts of equity will 
treat the purchaser as a trustee for the person whom he intended to defraud. 
If, for example, a mortgagee, with a notice of a trust, should get a conveyance 
from a trustee, in order to protect his mortgage, he would be considered a 
trustee, and made responsible as such." 

In the sale of land, the recording of the deed is sufficient notice to all the 
world."* The object of the recording acts is to prevent impositions upon pur- 
chasers and mortgagees through prior secret conveyances and incumbrances, and 
those who would be affected by them are notified by the registry. If a party, 
having obtained a mortgage or a conveyance, neglect to put it upon record, he 
is, for his neglect, postponed to another who has procured his to be registered. 

3878. The notice which affects a man’s contracts may be actual or express, 
by which the knowledge is brought home to him directly. It may also be con- 
structive, that is, there may exist facts from which the presumption of notice 
arises with such force that the contrary cannot be proved, or even controverted.' 
As a general rule, whatever facts have a reasonable certainty as to time, place, 
circumstances, and persons, are considered as sufficient notice in equity, and the 
person knowing those facts is bound to inquire into all other circumstances of 
which they are evidence, by which he may be affected in his interest; for ex- 
ample, notice of a lease is notice of its contents; notice that an estate which a 
man has purchased is in the possession of tenants, is notice that they have some 
rights of which he ought to inquire."* But vague rumors and mere suspicions 
will not be sufficient notice; still, it is very difficult to say what extent of in- 
formation will be such a notice as will affect a party. 


ae Sermi Eq. Jur. 401; 1 Story, Eq. Jur. 3 382; How v. Weldon, 2 Ves. Ch. 516, 518; 
8 P. Will. Ch. 1 1, Cox’s note (1); The Juliana, 2 Hagg. Adm. 504. 

19 50 Edw. III, c. 6; 3 Henry VII, c. 4; 13 Eliz. c. 5; 27 Eliz. c. 4 

10 Before, 2014. 

m Fonblanque, Eq. B. 2, c. 6, s. 2; Saunders v. Dehew, 2 Vern. Ch. 271. 
: 13 Parkhurst v. Alexander, 1 Johns. Ch. N. Y. 394; see Wilt v. Franklin, 1 Binn. Penn. 

22. 

us Plum v. Fluitt, 2 Anstr. Exch. 438. 

unt Fonblanque, Eq. B. 2, c. 6, 3 3, note (m); Smith v. Low, 1 Atk. Ch. 490; Mertins v. 
Jolliffe, Ambl. Ch. 313; Meux v. Maltby, 2 Swanst. Ch. 281; Chesterman v. Gardner, 5 
Johns. Ch. N. Y. 29; Daniels v. Davidson, 16 Ves. Ch. 249; Baynard v. Morris, 3 Gil} 
Md. 468; Dane v. Page, 2 Green, Ch. N. J. aa 
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3879. Having shown the concurrent jurisdiction of courts of equity with 
the courts of law, in relation to accidents, mistakes, and frauds, which are the 
causes why courts of equity interfere, in the present chapter will be con- 
sidered certain kinds of relief peculiar to equity. In a court of law, when a 
contract has been broken, the remedy is to recover damages for the non-per- 
formance; in equity the courts will decree a specific performance. For the re- 
covery of chattels, detinue and replevin may be had at law; in equity a specific 
delivery of the chattels will be awarded. In some cases of forfeiture equity 
will give a remedy when there is none at law; and in many cases when courts 
of law cannot bestow an adequate remedy, courts of equity will afford one. 

The matters of this chapter will be distributed into those which relate to the 
specific performance of agreements; to the relief against forfeitures and penal- 
ties; to the cancellation and delivery of instruments; to the confusion of 


boundaries. 
3880. The remedy at law for the breach of a contract is, in general, by 
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giving, damages to the party injured commensurate with the loss he has sus- 
stained. 

In many cases, however, it is obvious that compensation of a pecuniary nature 
must be entirely inadequate to the damages sustained. Hence courts of equity 
resorted to the enforcement of the contract in the manner agreed upon, by de- 
cree and the attendant process, upon filing a bill and making out a sufficient 
case. Originally, equity interfered only after the complainant had established 
his rights by an action at law.' In time, however, relief came to be granted 
without sending the parties to law, whenever a case clearly requiring the inter- 
position of equity was made out; and it is now the established course to grant 
relief, by a decree for specific performance in equity, in favor of a party who 
establishes an equitable right thereto, whenever the remedy at law is inadequate, 
either from the nature of the contract or from the character of the subject 
matter, if the specific execution is possible and can be beneficially accomplished.* 

The exercise of jurisdiction is not confined to cases where the remedy at law 
is inadequate ; relief is granted in some cases where there is no remedy at law. 
For example, where a vendee has entered and made improvements upon land 
under an oral contract of purchase, a conveyance will, in general, be decreed, 
although there be no remedy at law. So also where a person has obtained 
possession of personal property, or the title to real property, under circum- 
stances showing a trust, a specific execution of the trust will be enforced.‘ 

The inadequacy of the remedy at law is the ground for equitable relief in all 
cases. In some cases, as in contracts for the purchase of land, this inadequacy 
is always considered to exist from the nature of the subject matter; in others, 
as in contracts relating to personal property, it may or may not exist, according 
to the particular circumstances of the case. Thus, a contract to deliver public 
stocks, which have an established and easily ascertainable value, and may be 
readily procured at any time, is not, in general, a subject of specific performance, 
while a contract for the sale of stock of a particular corporation, which has or 
may have a special worth to the purchaser, may be decreed to be specifically 
performed. 

Of course the grant of this kind of relief is subject to the general rules of 
equitable interference in other respects. 

388L The nature of the contract must be such that the party claiming rights 
under it is entitled to equitable relief. A fair and certain contract, upon a sub- 
stantial consideration, for the performance of a lawful and possible act, rust be 
established. 

The question of granting or refusing specific performance is addressed to the 
sound judicial discretion of the court; but where the case comes within the 
established rules, it is as much a matter of course in a court of equity to decree 
specific performance as it is to give damages in a court of law.’ 

There are cases where a party might recover damages at law in which this 
form of relief would not be granted; as, for instance, where a contract is 
founded upon a good merely as distinguished from a valuable consideration.’ 


1 Dodley v. Kinnersley, Ambl. Ch. 406; Hollis v. Edwards, 1 Vern. Ch. 159, 11 Ves. 
Ch. 592; Wiseman v. Roper, 2 Freem. Ch. 217. 

32 McClane v. White, 5 Minn. 178. 

3 Jacobs v. Peterborough R. R. Co., 8 Cush. Mass. 225; Eaton v. Whitaker, 18 Conn. 
222; Tilton v. Tilton, 9 N. H. 386; Malins v. Brown, 4 N. Y. 403; beyond, 3883. 

* 1 Story, Eq. Jur. 33 98, et seq. 

6 White v. Damon, 7 Ves. Ch. 85; Hall v. Warren, 9 id. 608; Buckle v. Mitchell, 18 id. 
111; Revel v. Hussey, 2 Ball. & B. Ir. Ch. 288. 

¢ Groves v. Groves, 3 Younge & J. 163; Hervy v. Andland, 14 Sim. Ch. 531; White’s 
Appeal, 36 Penn. St. 134; Morris v. Lewis, 33 Ala. N. 8.53; Fomlinson v. York, 20 Tex. 
694; Holland v. Hansley, 4 Iowa, 222; Cox v. Sprigg, 6 Md. 274; Ormsby v. Hunton, 8 
Bibb, Ky. 298. Te 
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3882. Requirements, as to the form of the contract which are by law made 
essential to its validity, must be complied with to obtain relief in equity. 
Equity cannot dispense with essential matters any more than law. But the 
form of the contract will not have any effect in entitling a party to such relief 
where, if it were in a different form, he would not be entitled to it. For ex- 
ample, a contract under seal stands in this respect on no better ground than one 
not under seal. 

3883. An exception exists to the general rule that equity cannot dispense 
with forms essential in law in certain cases, arising under the provisions of the - 
statute of frauds, which require contracts to be in writing and signed by the 
party to be peal jae 

Where an oral agreement for the sale and purchase of lands has been made, 
and there has been a part performance of the contract, equity will intervene, 
and compel the conveyance of the lands at the suit of the purchaser. The 
reason for granting this relief is that it is considered a fraud, on the part of the 
party benefitted by the partial execution, to refuse to perform his part of the 
agreement. In general, it may be stated that the acts of part performance must 
be such that the party performing them cannot be restored to his former con- 
dition, or such that their value cannot be fairly made the subject of pecuniary 
estimation. Possession taken with the assent of the vendor, especially if im- 
provements have been made, is uniformly held sufficient.” The possession by 
a lessee under the vendee is sufficient; and the possession of one of several 
tracts is sufficient. Personal services, of a character which do not admit of 
pecuniary computation, are held sufficient.’ 

The possession must not be under an independent title.’ 

Acts merely preliminary or ancillary to an agreement, even though attended 
with expense, are not sufficient."° Mere payment of the purchase money gives 
no right to equitable relief, as the money can be eee | at law, but it gives 
weight to other acts." 

It has been considered that where a man, in consequence of a parol promise 
made by another to him, that he would perform an intended act, omits to make 
certain provisions, gifts, or arrangements for other persons, and the promissor 
afterward refuses to comply with his promise, he is guilty of a fraud, to pre- 
vent which a court of equity will decree a specific performance of such prom- 
ise. For example, where a testator gave an annuity to his nephew, and was 
about to alter his will, and charge it on his land, but was prevented from doing 
so by his brother, who was his executor and devisee of the real estate, who 
promised that he would pay the annuity, but after the death of the testator re- 
fused; on a bill filed by the nephew, the brother was compelled to a specific 


1 Pain v. Coombs, 1 De Gex & J. Ch. 84; Savage v. Foster, 9 Mod. 37; Blunt v. Tomlin, 
27 Ill. 98; Neatherly v. Ripley, 21 Tex. 434; Arguello v. Edinger, 10 Cal. 150; Bomier v. 
Caldwell, 8 Mich. 463; Ham v. Goodrich, 33 N. H. 32; Rankin v. Simpson, 19 Penn. St. 
471; Townsend v. Ward, 27 Conn. 610; Williston v. Williston, 41 Barb. N. Y. 635. 

8 Watson v. Mahan, 20 Ind. 223; Davison v. Davison, 2 Beasl. Ch. N. J. 246; Kellums 
v. Richardson, 21 Ark. 187; McCray v. McCray, 30 Barb. N. Y. 633. 

* Savage v. Carroll, 1 Ball & B. Ir. Ch. 265; O'Reilly v. Thompson, 2 Cox. Ch. 271; 
East India Co. v. Nuthumbadoo Verasawmy Moodelly, 7 Moore, Priv. Counc. 482. 

10 Pembroke v. Thorpe, 3 Swanst. Ch. 437, n; Cole v. White, 1 Brown, Ch. 409; Redding 
i ae 3 id. 400; Cooke v. Toombs, 2 Anstr. 420; Hawkins v. Holmes, 1 P. Will. Ch. 

70. 

n Clinan v. Cooke, 1 Schoales & L. Ir. Ch. 22; Watt v. Evans, 4 Younge & C. Exch. 
579; Swihart v. Cline, 19 Ind. 264; Smith v. Finch, 8 Wisc. 245; Malins v. Brown, 4 N 
Y. 403; Stark v. Wilder, 36 Vt. 752; Ramsay v. Liston, 25 Ill. 114; Parker v. Wells, 6 
Whart. Penn. 153. 

12 3 Woodeson, Lect. 436. 
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performance.” For the same reason that it would be a fraud, a specific per- 
formance was decreed when a testator in England was prevented from alter- 
ing his will so as to direct the timber on his estate to be felled to make provi- 
sion for younger children, because his son, who was his heir, objected to it, as 
it would deface the estate, and promised that he would answer for the value of 
it to his brothers and sisters, and after the testator’s death refused.“ 

When the agreement intended by the parties to be reduced to writing ac- 
cording to the statute has not been so reduced in consequence of the fraud of 
the opposite party, if it can be substantially proved, it will be enforced in equity 
by a decree for a specific performance. It is very evident that if the fraudu- 
lent party could interpose the statute of frauds to defeat the plaintiff, the statute 
would in such case be the very means to produce that which its enactment was 
intended to defeat and suppress.* For example, if one agreement in writing 
was prepared and read, and another should be fraudulently and secretly brought 
in and executed in the place of the former, and the fact could be clearly proved, 
in this and the like case equity would relieve.” 

3884. The contract must be fair and reasonable, and not one of hardship 
or inequality; in this respect equity is more exacting than law, and many 
contracts which would be binding at law would be refused specific performance 
in equity on this ground.” So, too, where the act is injurious to the public or 
to third parties,’ or the party seeking relief has been guilty of misconduct in 
reference to a contract originally fair, equitable relief by decree for specific per- 
formance will, in general, be refused.” 

3885. The contract must be certain and concluded, and the rights of the par- 
ties absolutely fixed;” nothing must be left for future arrangement between the 


18 Oldham v. Litchfield, 2 Vern. Ch. 506, 2 Freem. 284; Chamberlain v. Chamberlain, 2 
Freem. Ch. 34; Reech v. Kennigate, Ambl. Ch. 67; 1 Ves. Ch. 123; Mestaer v. Gillespie, 
11 a Ch. 638; Chamberlain v. Agar, 2 Ves. & B. Ch. Ir. 262; 2 Spence, Eq. Jur. 279, 
note (a). 

% Dullon v. Poole, 2 Lev. 211, cited in 2 Freem. Ch. 285. 

% Montacute v. Maxwell, 1 P. Will. Ch. 618, 1 Eq. Cas. Abr. 19. 

* 1 Fonblanque, Fq. B. 1, c. 3, 3 11 (0). ' 

n Harnett v. Yielding, 2 Schoales & L. Ir. Ch. 554; O’Rourke v. Percival, 2 Ball & B. 
Ir. Ch. 68; Harkness v. Remington, 7 R. I. 154; Fremont v. Stone, 42 Barb. N. Y. 169; 
Rogers v. Mitchell, 41 N. H. 154; Lear v. Choteau, 23 Ill. 39; Huntington v. Rogers, 9 
Ohio, St. 511; Andrews v. Andrews, 28 Ala. N. 8. 472; Reed v. Rodman, 5 Ind. 409; 
Gasque v. Small, 2 Strobh. Eq. So. C. 72; Jackson v. Ashton, 11 Pet. 229. As equitable 
relief is granted in such cases only to prevent some peculiar hardship or injustice, there is 
an evident propriety in requiring the party invoking its assistance to purge himself from 
the slightest inequity on his part. The rule is an application of the fundamental maxim 
that he who seeks equity must himself do equity. 

t8 Stockton v. Madderburn, 3 Kay & J. Ch. 93; Fremont v. Stone, 42 Barb. N. Y. 169; 
Dial v. Hair, 18 Ala. N. 8. 798; Bank, ete., v. Miles, 1 Walk. Ch. Mich. 99; Hannay v. 
Eve, 3 Cranch, 242. 

1 Evans v. Kittrell, 33 Ala. N. 8. 449; Cabe v. Dixon, 4 Jones, Eq. No. C. 436; Stouten- 
burgh v. Tompkins, 1 Stockt. Ch. N. J. 332; Canterbury Co. v. Enseworth, 22 Conn. 608; 
Huber v. Brooke, 11 Serg. & R. Penn. 238. 

” Wheeler v. Trotter, 3 Swanst. Ch. 74, n; McLaughlin v. Piatti, 27 Cal. 451; Buil v. 
Bull, 4 Wisc. 54; Stoddart v. Tuck, 5 Md. 18; Robinson v. Kettletas, 4 Edw. Ch. N. Y. 67; 
Griffith v. Frederic Bank, 6 Gill & J. Md. 424; Walton v. Coneson, 1 McLean, C. C. 120; 
Kendall v. Almy, 2 Sumn. C. C. 278; Carr v. Duval, 14 Pet. 77. A common class of ques- 
tions under this head arises as to the sufficiency of the description in contracts to convey 
real estate. The description must be sufficient to identify the property. Hanmer v. Mc- 
Eldonney, 46 Penn. St. 334; Day v. Griffith, 15 Iowa, 104; Johnson v. Craig, 21 Ark. 533; 
Capps v. Holt, 5 Jones, Eq. No. C. 153; Jordan v. Fay, 40 Me. 130; Mallony v. Mallony, 
1 Busb. Eq. No. C. 80. But extrinsic evidence is resorted to more fully than would be 
allowable at law in making title under a conveyance. See Torr v. Torr, 20 Ind. 118; 
Baldwin v. Winslow, 2 Minn. 213: Newson v. Davis, 27 Tex. 493; Simmons v. Sperrill, 3 
Jones, Eq. No. C. 9; Connell v. Mulligan, 21 Miss. 388; Robeson v. Hornbaker, 2 Green, 
Ch. N. J. 60; Somerville v. Tinman, 4 Harr. & M’H. Md. 43. 
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parties.” A contract of the precise character alleged in the bill must be fully 
established by competent proof.” 

This is especially true of oral contracts to convey lands where part perform- 
ance is relied on to take the contracts out of the statute of frauds. 

Certainty is also required in written contracts; for if they are not certain in 
themselves so as to enable the court to arrive at a clear result of what the terms 
are, they will not be specifically enforced. First, because it would be inequi- 
table to carry a contract into effect when the court is left uncertain, and can 
only gather the intentions of the parties from mere conjectures ;% secondly, if 
the terms be supplied, it must be by parol evidence, ad in general this is not 
admissible, either at law or in equity, to explain, contradict, or vary a written 
agreement.” 

When a contract is evidenced partly by writing and partly by parol, the 
writing is the higher evidence and controls the parol evidence. 

3886. There must be a valuable consideration as distinguished from a good 
or meritorious consideration merely. A court of equity will not decree a spe- 
cific performance against a mere volunteer.” Thus a unilateral contract, like a 
refusal bond without valuable consideration paid, will not be enforced.” But 
acts performed in reliance upon such a bond in good faith, whereby the obligee 
has been put in a worse condition, will give ground for equitable relief.” A 
reciprocal undertaking, of which performance has been made, or in some cases 
even tendered, is sufficient consideration; but if the contract is executory, there 
must be mutuality.” And so where in consequence of an undertaking a party 
has been deprived of some benefit which he would have received from the 
promisee but for undertaking, he may obtain this relief in some cases." Mar- 
riage is deemed a valuable consideration,” but not natural affection arising 
from relationship, even between parents and children. The consideration 
must be lawful, especially where it is executory,* though a contract in con- 
sideration of illicit cohabitation previous to malin the contract has been en- 


n McKibben v. Brown, 1 McCart. N. J. 13; Baker v. Glass, 6 Munf. Va. 212; Norfleet 
v. Southall, 3 Murph. No. C. 149. 

z2 Neville v. Merchants’ Ins. Co., 19 Ohio, 452; Parkhurst v. Van Cortlandt, 1 Johns. 
Ch. N. Y. 283; Clinan v. Cooke, 1 Schoales & L. Ir. Ch. 22. 

3 Miller v. Cotton, 5 Ga, 341; Calvert v. Nichols, 8 B. Monr. Ky. 264; Colson v. Thomp- 
son, 2 Wheat. 236. 

* Colson v. Thompson, 2 Wheat. 336; Lindsay v. Lynch, 2 Schoales & L. Ch. Ir. 7; 
Harnett v. Yielding, 2 Schoales & L. Ch. Ir. 555. i 

2 Greenleaf, Ev. 3 275; 2 Phillipps, Ev. 350; 2 Starkie, Ev. 544. 

# Parkhurst v. Van Cortlandt, 1 Johns. Ch. N. Y. 283, 14 Johns. N. Y. 15. 

” Banker v. Marsh, 3 A. K. Marsh, Ky. 436. 

% Groves v. Groves, 3 Younge & J. 163; Houghton v. Lees, 1 Jur. N. 8, 862; Ord v. 
Jolinson, 1 id. 1063; Smith v. Wood, 12 Wisc. 382; Wright v. Weeks, 3 Bosw. N. Y. 372; 
Geigu v. Green, 4 Gill, Md. 472; Darlington v. McCoole, 1 Leigh, Va. 36. 

2 Hatton v. Gray, 5 Viner, Abr. 525; Western v. Russell, 8 Ves. & B. Ir. Ch. 192; Flight 
v. Bolland, 4 Russ. Ch. 298; Moore v. Pierson, 6 Clarke, Iowa, 279; McCray v. McCray, 
30 Barb. N. Y. 633; Maddox v. Rowe, 23 Ga. 431; Atkinson v. Jackson, 8 Ind. 31; France 
v. France, 4 Halst. Ch. N. J. 650. 

» Wells v. Smith, 7 Paige, Ch. N. Y. 22; Duval v. Myers, 2 Md. Ch. Dec. 401; Brown 
v. Cahill, 4 McLean, C. C. 19; Hawley v. Sheldon, Harr. Ch. Del. 420; Hitcheson v. Mc- 
Nutt, 1 Ohio, 14; Moore v. Fitz Randolph, 6 Leigh, Va. 175; Old Colony R. R. Co. v. 
Evans, 6 Gray, Mass. 25; Ives v. Hazard, 4 R. I. 14. 

3 Haines v. Haines, 6 Md. 435; before, 3883. 

3 Cartledge v. Cutliff, 29 Ga. 758; Anonymous, 84 Ala. N. 8. 430. 

3 Holloway v. Headington, 8 Sim. Ch. 324; Jeffreys v. Jeffreys, 1 Craig & P. Ch. 138; 
Groves v. Groves, 8 Younge & J. 163; White's Appeal, 36 Penn. St. 134; Morris v. Lewis, 
33 Ala. N. s. 53; Tomlinson v. York, 20 Tex. 694; Holland v. Hursley, 4 Iowa, 222; Cox 
v. Sprigg, 6 Md. 274; Ormsby v. Hunton, 3 Bibb, Ky. 298. 

* Priest v. Parrot, 2 Ves, Sen. 160. 
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forced.” Cases of imperfect obligation, however strong, furnish no ground for 
equitable relief.” 

In the requirement of a valuable consideration equity does not ignore the 
legal sufficiency of such a consideration, but considers it insufficient to entitle 
the party to this peculiar form of relief in addition to the legal remedy.” 

3887. Courts of equity cannot enforce a contract which is unlawful. A de- 
cree for specific performance of a contract, entered into in fraud of the laws and 
policy of the country, can never be obtained, for in such case it is not neces- 
sary that the objections should be set up by the defendant; the court will ex 
officio set it up as soon as the fraud appears, or it is manifest that the contract 
is against public policy.” 

3888. When the contract is to do an impossible thing, the court will not do 
so useless a thing as to decree a specific performance of what it is impossible to 
do.” But if the agreement itself were ible, and it contained a condition 
which was impossible, the condition only would be void, and the agreement 
would, upon principle, be enforced.” | 

When the impossibility of performance has arisen from some act of the de- 
fendant are baa to the making the contract, if the disability was not known 
by the plaintiff when he brought his bill, other relief will be granted," but if 
he knew or had no good reason to suppose himself entitled to such relief, the 
bill will be dismissed.“ 

3889. Specific performance of a contract to convey lands will not be en- 
forced against a husband whose wife refuses to join in release of dower, it being 
considered against the policy of the law to coerce the wife in a matter where 
she should be free to act, and being a violation of the rule in equity not to 
command an impossibility or punish its non-performance if she refuses.“ But 
it will be enforced against the husband as to his interest with compensation for 
the interest which the wife refuses to convey.“ 

3890. The subject matter of contracts upon which specific performance will 


% Annandale v. Harris, 2 P. Will. Ch. 432, 8 Brown, Parl. Cas. 445. 

1 Madd. Ch. 564. 

* Allen v. Davison, 16 Ind. 416; Catlett v. Bacon, 33 Miss. 269; Dodd v. Seymour, 21 
Conn. 476. See Rerick v. Kern, 14 Serg. & R. Penn. 267; Jones v. Jones, 6 Conn. 111. 

* Evans v. Richardson, 3 Me. Ch. 470; Thompson v. Thompson, 7 Ves. Ch. 473; Mc- 
Garthy v. Goold, 1 Ball & B. Ch. Ir. 389; Stockton v. Wadderburn, 3 Kay & J. Ch. 93; 
Fremont v. Stone, 42 Barb. N. Y. 169; Dial v. Hair, 18 Ala. N. 8. 798; Bank of Michigan 
v. Niles, 1 Walk. Ch. Mich. 99; Hannay v. Eve, 3 Cranch. 242. 

* See Buxton v. Lister, 1 Atk. Ch. 383; Adderley v. Dixon, 1 Sim. & S. Ch. 607; Shields 
v. Trammell, 19 Ark. 61; Brueggman v. Jurgerson, 24 Mo. 87; Woodward v. Harris, 12 
Barb. N. Y. 439; Fitzpatrick v. Fitzpatrick, 3 Ala. N. 8. 40. 

© Coke, Litt. 206, a. 

& Bennett v. Abrams, 41 Barb. N. Y. 319; Barlow v. Scott, 24 N. Y. 40; Smith v. Larin, 
8 Wisc. 265; Chapman v. Mad River, etc., Co., 6 Ohio, St. 119; Rockwell v. Lawrence, 2 
Halst. Ch. N. J. 190; Aday v. Echols, 18 Ala. N. 8. 353. See Yost v. Devault, 9 Iowa, 60; 
Currie v. Cowles, 6 Bosw. N. Y. 452; Harrison v. Deramus, 33 Ala. N. 8. 463; Boyle v. 
Laird, 2 Wisc. 431; Lewis v. Yale, 4 Fla. 418. 

* Maw v. Topham, 19 Beay. Rolls, 576; Hill v. Fiske, 38 Me. 520; McQueen v. Chouteau, 
~ “i 572; Hatch v. Cobb, 4 Johns. Ch. N. Y. 559; Wiswall v. McGowan, 1 Hoffm. Ch. 

. Y. 125. 

4 Outram v. Round, 4 Viner, Abr. 203; Frederick v. Coxwell, 3 Younge & J. 514; Emery 
v. Wase, 8 Ves. 514; Davis v. Jones, 4 Bos. & P. 267; Richmond v. Robinson, 12 Mich. 
193; Yost v. Devault, 9 Iowa, 60; Weller v. Weyand, 2 Grant, Cas. Penn. 103; Hanna v. 
Phillips, 1 id. 253; Clark v. Reins, 12 Gratt. Va. 98; Weed v. Terry, 2 Dougl. Mich. 344; 
Watts v. Kinney, 3 Leigh, Va. 272. 

“ Park v. Johnson, 4 All. Mass. 259; Wright v. Young, 6 Wisc. 127 ; aun v. Paul, 2 
Stockt. N. J. Ch. 401; Wingate v. Hamilton, 7 Ind. 73; Springle v. Shields, 17 Ala. 
x ly oe See Troutman v. Gowing, 16 Iowa, 415; Campbell v. Digges, 4 Harr. & M’H. 
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be decreed, relates either to personal property, personal acts, or real property, 
each of which will be examined separately. . 

389L The ground upon which courts of equity exercise their jurisdiction in 
relation to making decrees for specific performance is that at law no complete 
or adequate remedy can be had, and it is to prevent a failure of justice that 
equity interferes, The reason for granting this relief does not apply to real 
estate any more than to personal property. 

As a general rule, however, the relief obtainable at law by damages for the 
breach is considered adequate in a contract relating to personal property, since 
the value can be exactly estimated, and with the money paid other property of 
a like character can be purchased.“ 

But whenever from the iaa circumstances of the case it appears that pe- 
one da will not furnish an adequate remedy, a specific performance 

i decreed. ° 

3892. Thus, where the article has of itself a special value, as, a curiosity 
like an ancient altar-piece, china jars of a peculiar kind, family pictures, or 
heirlooms, a decree may be obtained for performance in specie.“ Fora like 
reason contracts for the sale of railroad and other corporate stocks will be 
specifically enforced.” 

3893. A contract was made for the sale of one hundred tons of iron, to be 
paid for by instalments in a certain number of years; on a bill being filed, a 
specific performance was decreed.“ It is manifest that damages would be no 
adequate remedy in such case, because the profits depended upon future events 
which could not be correctly estimated, and the calculation must therefore be 
made upon conjecture. 

In the case of a sale of a considerable quantity of timber for ship building 
on account of ita vicinity, or where it was the only timber of the kind accessi- 
ble, if the buyer could not have a specific performance, complete justice could 
scarcely be done to him; or if the seller had sold the timber for the purpose of 
clearing his land, in order to apply it to a course of husbandry, complete jus- 
tice could not be done without a specific performance.* 

And for the same reason this relief was granted where there was an agree- 
ment to deliver five thousand loads of clay per annum, at a specified price, for 
a term of years; an agreement for the division of a coal mine;” a sheriff’s 
sale of a large amount of promissory notes for a small consideration ;* a 
contract to plant and cultivate peach trees on shares ;* a contract to sell a 


ship.™ 

$894. Where the contract relates not alone to the sale or enjoyment of 
personal chattels, but principally to personal acts, courts of equity will some- 
times interfere and compel the specific performance of such agreements, upon 


p —_—-_- — 


 Adderly v. Dixon, 1 Sim. & S. Ch. 607; Harnett v: ee Schoales & L. Ir. Ch, 
553; Dean v. Izard, 1 Vern. Ch. 159; Pooley v. Budd, 7 Eng. L. & Eq. 228; Babier v, 
Babier, 24 Me. 42. 

* Pusey v. Pusey, 1 Vern. Ch. 273; Duke of Somerset v. Cookson, 8 P. Will. Ch. 390; 
Saville v. Tancred, 1 Ves. Ch. 101; Fells v. Reed, 3 id. 70; Lloyd v. Loaring, 6 td. 778; 
Nutbrown v. Thornton, 10 id. 163; Arundell v. Phipps, 10 id. 140; Falke v. Gray, 5 Jur. 
N. 8. 645. 

“ Duncuft v. Albrecht, 12 Sim. Ch. 189; Colt v. Netterville, 2 id. 304; Cheale v. Ken- 
ward, 3 De Gex & J. 27; Treasurer v. Commercial Co., 23 Cal. 890; Leach v. Fobes, 11 
Gray, Mass. 506; Todd v. Taft, 7 All. Mass. 371. 

” Taylor v. Neville, cited in 3 Atk. Ch. 384. See Adderly v. Dixon, 1 Sim. & S. Ch. 607. 

© Buxton v. Lister, 3 Atk. Ch. 884; Adderly v. Dixon, 1 Sim. & S. Ch. 607. 

6 Furman v. Clark, 8 Stockt. Ch. N. J. 306. 6! Young v. Frost, 1 Md. 177. 

6 Erwin v. Parham, 12 How. 197. 

8 Robbins v. McKnight, 1 Halst. Ch. N. J. 642. 

% Clark v. Flint, 22 Pick. Mass. 231. 
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the ground that no adequate remedy can be had at law. The following cases 
will exemplify the rule: i 

3895. A specific performance will be decreed to fulfil the covenant for a 
lease, or to renew a lease;” or to keep the banks of a river in repair ;™ or to 
settle the boundaries between two estates.” 

3896. Covenants to build or to repair a building will not, in general, be en- 
forced by a decree for a specific performance, though the opinions and judg- 
ments on this subject are not in perfect unison.” 

3897. When a party has agreed not to do a thing, he will be required to 
keep his agreement; for example, where a man covenants not to build upon a 
contiguous estate; not to build houses of a different height from those adjoin- 
ing ne pop ; not to erect any noisome or injurious manufacturing establish- 
ment adjacent to that of the covenantee; not to cut down timber trees which 
are ornamental or useful to the mansion of the covenantee; not to carry on 
trade or business in the same street with the plaintiff; and a variety of similar 
instances, the covenantor will be enjoined for a violation or attempted violation 
of such covenants. 

3898. There is a class of cases where the contract is to perform personal 
services, in which it has been held that a specific performance will not be en- 
forced, inasmuch as the performance cannot be beneficially supervised by the 
court. Such are contracts to sing or act in public ;™ not to make a secret medi- 
cine ;” not to sell water from a well; to work a quarry ;* to work mines ;® 
to operate railroads.“ It may be doubted, however, whether in some of these 
cases courts of equity would not now afford relief by injunction. 

3899. The most numerous class of cases where courts of equity will decree 
a specific performance relate to land. For the non-performance of contracts 
Tespecting personal property a ready remedy may, in general, be obtained by 
an action at law for damages; if a man buy s or merchandise of a particu- 
lar description, common and usual in the market, the money he recovers for his 
damages will enable him to purchase other propery of the same kind. On the 
contrary, when a man purchases a farm, or a dwelling house in a city, he can- 
not cel it if the seller refuses to comply with his agreement. The locality, 
the construction of the house, the soil of the farm, its vicinity to a town or to 
friends, the accommodations of the land, and numerous other circumstances, 
give them a value which cannot be compensated in damages, because with the 
money the plaintiff could not attain the advantages he had purchased. It is 
for this reason that bills praying for a specific performance of contracts relatin 
to land are generally eutsitained ; and for those respecting chattels are limited 
to special circumstances, as we have just seen. 

3800. In conclusion, it is only requisite to observe that equity acts upon the 
person, and generally not upon things; æœquitas agit in personam. It is not, 
therefore, necessary that the estate relating to which the decree for a specific 


® Newland, Contr. 95; Tritton v. Foote, 2 Brown, Ch. 636, 2 Cox, Ch. 174. 

% Bryson v. Whitehead, 1 Sim. & S. Ch. 74. 

8? Newland, Contr. 109; Penn. Baltimore, 1 Ves. sen. Ch. 444. 

5 1 Story, oe oa 83 725-728; Jeremy, Eq. Jur. 442. 

® Kemble v. Kean, 6 Sim. Ch. 333: Kimberley v. rennen S id. 840; Baldwin v. Society, 
9 id. 393; Clarke v. Price, 2 J. Wils. 157. See Lumley v. Wagner, 1 De Gex M. & G. Ch. 
604; Sanquirico v. Beneditti, 1 Barb. N. Y.315; Hamblin v. Dinneford, 2 Edw. Ch. N. Y. 529. 

© Newberry v. James, 2 Mer. Ch. 446; Williams v. Williams, 3 id. 157. 

© Collins v. Plumb, 16 Ves. 454; and see Rayner v. Stone, 2 Ed. Ch. 128. 

® Booth v. Pollard, 4 Younge & C. Exch. 61. 

® Gervais v. Edwards, 2 Drur. & Warr. 80. 

* South Wales R. R. Co. v. Wythes, 1 Kay & J. Ch. 86; Port Clinton R. R. Co. v. Cleve- 
land R. R. Oo., 13 Ohio, N. 8. 544. a 
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performance is made should be within the jurisdiction of the court. The pri- 
mary decree is in personam, and not in rem, so that if the person be within the 
jurisdiction the incapacity to enforce a decree in rem will not prevent the court 
es entertaining suits. When the land lies within the jurisdiction of the 
court, if, after a ic in personam, the defendant remains obstinate, the court 
will put the successful party in possession of the land.® 

890L In considering in whose favor a specific performance will be decreed, 
it will be convenient to take a view, first, of those cases where a specific per- 
formance is sought by the original party; second, where it is sought by a 
stranger. 

3902. To entitle himself to a specific performance, a party must show that he 
has been in no default in not having fone the agreement on his part, and 
such performance will not be compelled unless the case is clear of all imputa- 
tion of deception ; for unless the party seeking it is free from all blame or mis- 
representation, even as to a small part of the subject only, he will be entitled 
to no relief in equity.” 

But although the plaintiff may not have strictly complied with the terms of 
his agreement, if the non-compliance does not go to the essence of the contract, 
notwithstanding courts of equity do not approve of laches, relief will be granted ; 
and therefore, where a man has performed a valuable part of his contract, and 
he is in no default for not performing the residue, he is entitled to a specific ex- 
ecution of the other part, or at least to recover back what he has paid. 

3903. A distinction which reconciles cases which otherwise seem to clash 
has been suggested by Chief Baron Gilbert, namely, that when the plaintiff can 
be put in statu quo as to all that part of the agreement which he has performed, 
he stands in a different position from those cases in which he cannot be put in 
statu quo. When it is possible, equity will not enforce the agreement if the 
plaintiff cannot completely perform the whole of his part of it; but if the plain- 
tiff has performed so much of it that he cannot be placed in statu quo, equity 
will, notwithstanding his incapacity of performing the remainder by a subse- 
quent accident, compel the other to perform his part of the agreement.” 

3904, Sometimes equity will interfere where the terms of the agreement have 
not been strictly complied with, if there has not been gross negligence in the 
party, and it is conscientious that the agreement should be performed. In such 
cases, if compensation can be made for the injury occasioned for the non-com- 
pliance with the strict terms, equity will interfere and decree a specific perform- 
ance.” 

3905. The most usual case of non-compliance strictly with the requirements 
of a contract is that which relates to the time when it ought to have been per- 
formed. In general, time is not deemed of the essence of a contract to convey 
real estate,” though this rule is more restricted than formerly in its application.” 
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& Penn v. Baltimore, 1 Ves. sen. Ch. 444, 447, 454; Archer v. Preston, 1 Vern. Ch. 77, 
and Raithby’s note. 

Earl of Arglasse v. Muschamp, 1 Vern. Ch. 135; Earl of Kildare v. Eustache, 1 Vern. 
Ch. 431; Newland, Contr. 305; 1 Fonblanque, Eq. B. 1, c. 1, ¢ 5, note (g). 

* Cadman v. Horner, 18 Ves. Ch. 11. 1 Fonblanque, Eq. B. 1, c. 6, 2 3. 

œ Earl of Feversham v. Watson, Cas. temp. Finch, 445, 2 Freem. 35: Meredith v. Wynn, 
Prec. Chance. 312; Gilbert, Lex Pretoria, 240; Newland, Contr. 249. 

j ” Davis v. Hone, 2 Schoales & L. Ch. Ir. 847; Jeremy, Eq. Jur. 460, 461; 2 Story, Eq. 
ur. 3 775. 

n Parkin v. Thorold, 2 Sim. Ch. N. 8.1, 16 Beav. 59; Pincke v. Curteis, 4 Brown, Ch. 
329; Reed v. Jones, 8 Wisc. 392; Jones v. Robbins, 29 Me. 51; Erving v. Beauchamp.6 B. 
Monr. Ky. 422; Stretch v. Schack, 23 Ind. 77. 

™ Miles v. Van Voorheis, 20 N. Y. 412; Young v. Daniel, 2 Clarke, Iowa, 117; Boston, 
ete., R. R. v. Bartlett, 10 Gray, Mass. 384; Ives v. Armstrong, 5 R. I. 567; Mann v. Dun, 
2 Ohio, St. 187; Goodell v. Field, 15 Vt. E 
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And where there has been unreasonable delay,” or the position of the par- 
ties has changed materially,” or the value of the property has altered much,” 
the party in fault cannot require performance. And time may be made of the 
essence of the contract by original agreement,” or by notice,” or may be so from 
‘the particular circumstances of the contract,” which render it evidently material 
to one or the other of the parties. 

3906. When the plaintiff has been disabled by circumstances which he could 
not reasonably control from a strict compliance, or he comes, shortly after he 
ought to have performed his contract, to ask for a specific performance, his non- 
compliance will be no objection to his relief if he is in condition to perform his 
part of the agreement, and has manifested a steady readiness, promptitude, and 
desire to fulfil his engagement.” 7 

3907. It is a general rule that strangers in blood and strangers to the con- 
tract cannot ask for a specific performance of an agreement; but many excep- 
tions have been made to it, and of late the courts have laid hold of any circum- 
stances to distinguish the cases out of it, still preserving the general rule. Thus, 
where there was any consideration the court will support it,” or because an 
action might be brought in the names of the trustees, though then clearly the 
persons claiming were not within the consideration.” 

Though the parties to the contract may at their pleasure abandon it and mu- 
tually release each other from its performance, still, when one of them has con- 
tracted for something in favor of a collateral and that has not been released, it 
is a question whether he in whose favor it was made may not claim a specific 
performance, especially when to secure the interests of all the contemplated ob- 
jects there is a covenant with trustees that the act shall be done which, if en- 
forced, would inure to the benefit of all persons who are the objects of the cov- 
enant, and who may therefore be considered in the light of cestuis que trust.” 

With greater reason may a stipulation in an agreement be enforced by a 
stranger, when in consequence of the expectations held out to him under the 


™ Moore v. Blake, 1 Ball & B. Ch. Ir. 62; Fordyce v. Ford, 4 Brown, Ch. 494; Lechmere 
v. Brazier, 2 Jac. & W. Ch. 287; Williams v. Williams, 17 Beav. Rolls, 213; Eads v. Wil- 
liams, 4 De Gex M. & G. Ch. 691. 

“ Eaton v. Lyon, 3 Ves. Ch. 690; Du Bois v. Baum, 46 Penn. St. 537; Brashier v. Gratz, 
6 Wheat. 528; Garnett v. Macon, 2 Brock. Va. 185. 

% Boston, etc., R. R. v. Bartlett, 10 Gray, Mass. 884; Green v. Covillaud, 10 Cal. 817; 
Garnett v. Macon, 6 Call. Va. 808; McKay v. Carrington, 1 McLean, C. C. 50; Pillow v. 
Pillow, 8 Humphr. Tenn. 644. 

7 Benson v. Lamb, 9 Beav. Rolls, 502; Nokes v. Kilmorey, 1 De Gex & 8. Ch. 444; Fuller 
v. Hovey, 2 All. Mass. 824; Steele v. Briggs, 22 Ill. 643; Thompson v. Dalles, 5 Rich. Eq. 
Bo. C. 870; Hatch v. Cobb, 4 Johns. Ch. N. Y. 559. 

™ Newman v. Rogers, 4 Brown, Ch. 391; Carter v. Ely, 7 Sim. Ch. 211; Hipwell v. 
Knight, 1 Younge & Ch. Exch. 416. 

Walker v. Jeffreys, 1 Hare, Ch. 841; Wright v. Howard, 1 Sim. & S. Ch. 190; Doloret 
v. Rothschild, 1 id. 590; Pollard v. Clayton, 1 Kay & J. 462; Eads v. Williams, 4 De Gex 
M. & G. 678; Younger v. Welch, 22 Tex. 419; Mitchell v. Wilson, 4 Edw. Ch. N. Y. 697. 

% Newland, Contr. 242; Toren v. Morgan, 2 Wheat. 290; Taylor v. Longworth, 14 Pet. 
172; Ashmore v. Evans, 3 Stockt. Ch. N J. 151; Milward v. Thanet, 5 Ves. 720; Lennon 
v. Napper, 2 Schoales & L. Ir. Ch. 682; Bateman v. Murray, 4 Brown, Ch. 417. 

® Osgood v. Strode, 2 P. Will. Ch. 245. See Stephens v. Trueman, 1 Ves. sen. Ch. 78, 
74; Nunn v. Wilsmore, 8 Term, 529. 

| Stephens v. Trueman, 1 Ves. sen. 74. See Vernon v. Vernon, 2 P. Will. Ch. 599. 

® It has lately been held that where there are a series of limitations, some of which are 
in favor of persons who.are parties to the contract or the consideration, and others in favor 
of strangers to both, and any one of the parties who is within the consideration files a bill 
to have the articles carried into execution, the court will not carry into effect those provi- 
sions which are in favor of the parties to the contract or consideration, and stop there, but 
it will carry them into execution in toto, whatever it might do if a stranger sought to have 
the contract enforced. Davenport v. Biakop 2 Younge & C. Ch. 456, 1 Phill. ch. 698. 
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contract, his condition in life has been aan to the knowledge and by the 
instrumentality of the parties; not so much, however, by virtue of the original 
efficacy of the contract between the stranger and the contracting parties, as be- 
cause the stranger would suffer a positive injury if the contract were not per- 
formed, so that a direct equity arises as between the two contracting parties and 
the stranger by reason of their acts in regard to him.” 

Courts of equity are ever anxious to preserve the peace of families; for this 
reason an agreement entered into for that purpose will be supported and en- 
forced at the instance of any one of the persons who are to take a benefit under 
the arrangement and those claiming under him, though the party seeking to 
enforce it may not have contributed any portion of the consideration.™ 

A distinction has been made between agreements relating to marriage and 
other agreements. Common agreements are considered as entire, and if either 
of the parties fail in the performance of the contract, it cannot at the instance 
of such party be decreed in specie; but in marriage agreements it is otherwise, 
for though either the relations of the husband or wife should fail in the per- 
formance of their part, yet children may compel a performance. If, for in- 
stance, the mother’s father agreed to give a portion, and the husband’s father 
agreed to make a settlement, though the mother’s father should fail to give the 
poron, yet the children may compel a settlement; for in such case the chil- 

ren are considered as purchasers, and entitled to all the benefit of the uses 
T the settlement, notwithstanding there has been a failure on the other 
side.” 

3908. On a proper case for interference being made out, a performance will 
be enforced against a party, or in many cases against a person who has acquired 
his estate or interest in the subject matter. 

3909. In resisting a bill for a specific performance of a contract, it requires 
less strength in the case than is necessary to entitle the plaintiff to a decree, 
and, therefore, the plaintiff will fail if the defendant can cast a doubt upon his 
right, or show that it would be inequitable to grant hima decree. For ex- 
ample, the defendant may show that by fraud, mistake, or accident, material 
terms have been omitted in the written agreement, or that there has been a 
variation by parol, or that there has been a parol discharge of a written con- 

tract. 

-The purchaser, as well as the vendor, may ask for a specific performance, 
under circumstances where the latter is incapable of making a complete title to 
the property sold, or where there has been a substantial misdescription of it in 
important particulars, or the terms, as to the time of execution, have not been 
complied with by the vendor agreeably to his contract. The vendor being in 
the wrong in all these cases, to let him take advantage of such mistakes or 
neglect would be to give him a benefit for doing an injury. To prevent this, . 
courts of equity permit a purchaser to have an election to proceed with the 
purchase pro tanto, or to abandon it altogether. In such cases the purchaser 
may, in general, demand a specific performance, as far as the contract can be 
performed, and a compensation, by an abatement of the purchase money, for 
any deficiency in the title of the estate, or in the quality, quantity, description, 
or other matter relating to it.” 
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* See Hill v. Gomme, 1 Beav. Rolls, 540, 5 Mylne & C. Ch. 255; Colyear v. Mulgrave, 2 
Keen, Rolls, 98; before, 3886. 

% Stapleton v. Stapleton, 1 Atk. Ch. 10. 

® Harvey v. Ashley, 3 Atk. Ch. 610; Perkins v. Thornton, Ambl. Ch. 502. 

% 1 Fonblanque, Fy. B. 1, c. 6, 3 2, note (e); 8 Wooderson, Lect. 428; Jeremy, Eq. Jur. 


5 Tod v. Gee, 17 Ves. Ch. 278; Patton ee 1 Ves. & B. Ch. Ir. 851; Waters v. 
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3810. When a man contracts with another for land, and the purchaser agrees 
to pay the purchase money, and the vendor to convey the title, at law the es- 
tate remains vested in the seller until he has divested himself by the conveyance 
of his title, and the buyer remains the owner of the money; but in equity the 
seller is considered a trustee of the land for the purchaser, and the purchaser 
a trustee of the money for the seller. If the purchaser dies, the land descends 
to his heirs, or, before his death, he may sell it; if, on the contrary, the vendor 
dies, his executors will be entitled to the purchase money. If the vendor 
should sell to another who had notice of the sale, he would become a trustee 
for the purchaser. A bill for a specific | grit arc might be maintained 
against such second purchaser.® In case of the death of the vendor, his heir, 
on whom the legal title had descended, might be decreed to make a specific 

rformance; on the other side, if the buyer should die, his executors might 
2 compelled to execute the contract. The purchase money is treated as the 
personal estate of the vendor, and the land as the real estate of the purchaser.” 

As a general rule, it may be vbserved that where a specific execution of a 
contract respecting lands will be decreed between the parties, it will be decreed 
between the parties claiming under them, who stand in privity of estate, or 
representation, or title, unless there are equities which control and prevent a 
decree. 

3911. Having considered upon what contracts a specific performance may be 
decreed, and the subject matter of such contracts, and examined by whom and 
against whom a decree may be obtained, it remains to be ascertained in what 
cases courts of equity will refuse to interfere. These cases may be classified 
into those where there is no equity, where there is an adequate remedy at law, 
where the plaintiff is in default, where the plaintiff is guilty of laches. | 

3912. It is a maxim that he who has committed iniquity shall not have equity. 
The defendant may therefore resist a bill for a specific performance by showing 
that under the circumstances the plaintiff is not entitled to the prayer of his 
bill. Proof that there has been an omission or mistake in the agreement; or 
fraud, or surprise, or concealment; misrepresentation, whether intentional or 
not, patent or latent; or any unfairness, as where the defendant was made 
drunk at the time of the contract, or became intoxicated without the agency of 
the plaintiff; or where the contract is itself unconscionable or unreasonable ; 
proof of either of these facts will defeat the plaintiff. 

This want of equity in the plaintiff may be shown by parol evidence, although 
in general] such evidence is not competent to explain, add to, or vary a written 
agreement except in cases of fraud; yet it is admissible on the part of a de- 
fendant to a bill for a specific performance to show circumstances dehors and 
independent of the writing which render it inequitable, and when so shown, 
courts of equity will grant no relief.” 


Travis, 9 Johns. N. Y. 465; Luckett v. Williamson, 31 Mo. 54; Bell v. Thompson, 33 Ala. 
N. 8. 633; Collins v. Smith, 1 Head, Tenn. 251; Wright v. Young, 6 Wisc. 127; Harbers 
v. Gadsden, 6 Rich. Eq. So. C. 284 Ketchum v. Stout, 20 Ohio, : Wilson v. Bumfield, 
8 Blackf. Ind. 146. 

& See Bubb’s Case, 2 Freem. Ch. 88; 7 Ves. Ch. 845. 

œ Newland, Contr. 48, 109: Fonblanque, Eq. B. 1, ch. 6, 3 9, notes; 8 Woodesson, Lect. 
466; 2 Story, Eq. Jur. 3790; Champion v. Brown, 6 Johns. Ch. N. Y. 402. 

© Jeremy, Eq. Jur. 445; Fonblanque, Eq. B. 1. c. 1,8 7, note (x); Ex parte Pye, 18 Ves. 
- Ch. 149; Spence v. Hogg, 1 Colly. Ch. 224; Heny v. Giblett, 18 Beav. 174; St. Paul 

Division v. Brown, 9 Minn. 157; Smoot v. Rea, 19 Md. 898; Moore v. Burrows, 34 Barb. 
N. Y. 178; Travers v. Crane, 15 Cal. 12; Dement v. Bonham, 26 I11.158; McKee v. Bailly, 
11 Gratt. Va. 840; Buchanan v. Upshaw, 1 How. 56; Newton v. Swazey, 8 N. H. 9; New 
Barbadoes, etc., v. Vreeland, 3 Green, Ch. N. J. 157. 

* Davis v. Symonds, 1 Cox, Ch. 402. See Stokes v. Moore, 1 Cox, Ch. 221; Ramsbottom 
v. Gosden, 1 Ves. & B. Oh. Ir. 165. sib 
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If the parties have so dealt with each other in making the contract that the 
object of one party is defeated while the other party is at liberty to do as he 
pleases in relation to the contract, or if the property has so altered that the re- 
strictions or conditions of it are no longer applicable to the state of things, it is 
evident that it would be against equity that a specific execution should be de- 
creed. In such case the parties will be allowed to seek their remedy at law.” 
So too where the injury to the defendant of an enforcement of the contract 
would be much greater than the benefit to the plaintiff, specific performance 
will be refused ;* and it must appear that the act to be performed is one over 
the performance of which the court can exercise a supervision.” For equity 
will never interfere where its jurisdiction cannot be beneficially exercised. 

3913. It has already been mentioned that where there was no adequate rem- 
edy at lawy courts of equity assumed jurisdiction to prevent a failure of justice. 
On the other hand, when there is a full, complete, and adequate remedy at law, 
courts of equity seldom if ever interfere; as, when the contract is for the sale 
of stocks or goods which have a lar price in the market, and can be pur- 
oe with the money which would be given for the breach of a contract as 

mages, j 

8914. When the plaintiff is in default, as, when he has not fulfilled his part 
of the agreement which he was bound to perform, and he comes to ask for a 
specific performance, he will in general be refused relief. Sometimes, however, 
- equity will interfere where the plaintiff can make compensation, and the in- 
ability of strict performance of his agreement has not arisen in consequence of 
his gross negligence.” 

In order to obtain such interference, however, it must be made to appear 
that the defendant will get substantially all he contracted for,” and that the 
compensation to be rendered is entirely adequate to the defect. Where the 
defect is a contingent charge, the better opinion is that relief in equity with 
compensation ‘should be refused.” | 

15. The negligence of a party in bringing suit, or doing some other act 
required of him in order to entitle himself to relief, is called laches. When the 
plaintiff has neglected for a long time to file a bill for a specific performance, 
that will be a strong ground for refusing relief, for such party, if not prevented 
by circumstances beyond his control,” cannot claim relief unless he has shown 


” Hall v. Warren, 9 Ves. Ch. 608; Greenway v. Adams, 12 Ves. 395. 

* Gould v. Kemp, 2 Mylne & K. 308; Costigan v. Haastler, 2 Schoales w L. Ch. Ir. 160; 
Gale v. Archer, 42 Barb. N. Y. 320; Society, etc., v. Butler, 1 Beasl. Ch. N. J. 498; Casey 
v. Holmes, 10 Ala. N. 8. 776; Sears v. Boston, 16 Pick. Mass. 357; Henderson v. Hays, 2 
Watts, Penn. 148. : 

* Morris v. Remington, 1 Pars. Eq. Penn. 387; Blount v. Blount, 1 Hawks, Tenn. 365; 
Waterhouse v. Stansfield, 9 Hare, Ch. 234. See 3898, 3889. 

® Brown v. Tighe, 2 Clarke & F. Hou. L 396; McKibben v. Brown, 1 McCart. N. J. 18; 
Hammer v. McEldowney, 46 Penn. St. 334; Hudson v. Layton, 5 Harr. Del. 74; Allen v. 
Simons, 1 Curt. C. C. 122; Western R. R. Co. v. Babcock, 6 Metc. Mass. 346; Sheffield 
Gas Co. v. Harrison, 17 Beav. Rolls, 294. 

” 1 Story, Eq. Jur. 3775; Jeremy, Eq. Jur. 460; 13 Ves. Ch. 77; 1 Fonblanque, Eq. B. 
1, c. 6, 3 2, note (e). 

” Bowyer v. Bright, 18 Price, Exch. 698; Kutchbull v. Grueber, 8 Mer. 124; Piers v. 
Lambert, 7 Beav. Rolle, 546; Perkins v. Ede, 16 id. 193; Cunningham v. Sharp, 11 
Humphr. Tenn. 116; Jackson v. Ligon, 8 Leigh, Va. 161. 

ampbell v. Ingelby, 21 Beav. Rolls, 567; Page v. Brown, 2 id. 836; Prother v. Smith, 
6 Rich. Eq. So. C. 324; Evans v. Kingsbury, 2 Rand. Va. 120. 

* Paton v. Brebner, 1 Bligh, 66; Aylett v. Ashton, 1 Mylne & C. Ch. 105; Ridgway v. 
Gray, 1 Macn. & G. 109; Ely v. Perrine, 1 Green, Ch. N. J. 396. See Jones v. Carland, 2 
Jones, Eq. No. C. 502; Linn v. Barkey, 7 Ind. 69. 

10 In cases not within the positive enactment of the statute of limitations, courts of 
equity will consider the absence of the claimant while serving in the army a reasonable 
excuse for the delay. Mullens v. ane Le Dow. Rep. N. 8. 480. 
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himself “ ready, desirous, prompt, and eager.” But a party resting and re- 
maining in possession, ive and contented upon an equitable title, without 
clothing himself with the legal title, has never been considered to be guilty of 
such laches as to preclude relief, or the right to enforce a specific performance 
of an express or implied contract to convey the legal title.’ 

3916. The second class of remedies which are peculiarly appropriate in 
equity and inappropriate at law, relates to the relief which courts of equity 
grant against forfeitures and penalties. 

In strictness, when a forfeiture or penalty has taken place, at law there is no 
remedy, and the party is liable to the forfeiture or the penalty, and, in general, 
he cannot be relieved; though courts of law, following in the footsteps of a 
court of equity, grant relief in some cases; as, where the condition of a bond 
for the payment of a sum of money has been broken, the courts of law will not 
permit the obligee to recover more than the amount due by the condition, to- 
gether with interest from the time of the breach. 

But there are many cases where at law there is no remedy when there has 
been a forfeiture; then the courts enforce, literally, that species of redress 
which has been provided ; a course which, were there no power to prevent it, 
would frequently be productive of great hardship. A court of equity regard- 
ing the substance of the transaction, and having the means of exercising such 
an authority as will relieve against the forfeiture or penalty, will sanction the 
performance of the contract, if it can be done with perfect justice to the par- 
ties, and relieve the obligor from the forfeiture or penalty he has incurred.“ 

3917. The origin of the doctrine of granting this relief arose, probably, in 
those cases where the forfeiture was in consequence of the non-payment of 
money at a specified time; but it has since been extended to other cases with 
great advantage. For example, where a lessee covenanted to pay rent, with a 
proviso for re-entry on non-payment, equity will relieve the tenant upon his 
satisfying the amount and all expenses consequent upon the neglect. 

A penal clause in a contract supposes two agreements, one of which is the 
primitive or principal, and the other conditional or accessory. In general, 
when a penal clause is inserted in an agreement merely to secure the enjoyment 
of a collateral object, the latter ia considered the principal, and the clause a 
penalty only as accessory to the contract; this being to secure the principal 
agreement, is relievable against, provided justice can be done to the creditor." 
In general, the test is whether compensation can be made or not. When it | 
cannot, courts of equity will not interfere; when it can be made, relief will be 
granted; as, for instance, if the penalty is to secure the payment of money 
upon payment of the principal anid ON In some cases where the penalty is 
to secure the performance of some collateral undertaking, courts of equity will 


101 Milward v. Earl Thanet, 5 Ves. Ch. 720; Alley v. Deschamps, 13 Ves. Ch. 228; Moore 
v. Blake, 1 Ball & B. Ch. Ir. 68. 

103 Crofton v. Ormsley, 2 Schoales & L. Ch. Ir. 604. 

3 It may be proper to note here, as confirmatory of the view that the ground of equit- 
able relief in these cases is the effectuating the principal intention of the parties, the fact 
that equity will afford relief, extending beyond the amount of a gett stipulated for, in 
proper cases; as, where by unfounded and protracted litigation the obligor in a bond has 

revented the obligee from reasonably obtaining his legal right, interest will be allowed 
hevond the amount of the bond. Fast India Co. v. Campion, 11 Bligh, 159; Clark v. 
Lord eon 11 Ves. Ch. 106; Grant v. Grant, 3 Sim. Ch. 340; Hale v. Thomas, 1 Vern. 
Ch. 349. The penalty is regarded merely as a means selected by the parties for securing 
the performance of the agreement, and equity will substitute its own means of enforcement 
when these appear better adapted to secure justice. 

1% Sanders v. Pope, 12 Ves. Ch. 289; Hill v. Barclay, 18 Ves. Ch. 60; Bowser v. Colby, 
1 Hare, Ch. 109; Harris v. Troup, 8 Paige, Ch. N. Y. 423. 

1% Sloman v. Walter, 1 Brown, Ch. 419; Skinner v. Dayton, 2 Johns. Ch. N. Y. 535. 
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retain the bill, and direct an issue of quantum damnificatus, to be tried in a 
court of law, where the amount of damages will be ascertained by a trial be- 
fore a jury; and when such damages have thus been ascertained, the court will 
grant relief upon their payment.” 

The grounds upon which courts of equity grant relief against penalties, is 
that by the agreement the obligee became bound to pay the amount actually 
owing, and if he obtains his money, or his damages, he gets all that he expected 
or that justice requires.’ 

3918, There is considerable difficulty in some cases in determining whether 
a stipulation is intended as a penalty or as liquidated damages, though the 
distinction is an important one. Liquidated damages is the fixed amount 
which the party to an agreement promises to pay to the other in case he shall 
not fulfil the primary or principal engagement into which he has entered by the 
same agreement. The amount must he the just and appropriate amount of the 
damages sustained by the act or omission. As the parties have a right to fix 
their own measure of damages in such cases, courts of equity will not interfere, 
because, then the parties standing upon equal ground, and no undue advantage 
being taken by the one of the other, they are bound to fulfil their engagements. 
But if, in fact, there is a penal clause disguieed under the name of liquidated 
gr equity will interfere.'® 

3919. A distinction seems to be made in courts of equity between penalties 
and forfeitures. A party will always be relieved from a penalty if compensa- 
tion can be made, because it is deemed as a mere security; but, although com- 
pensation can be made, relief will not always be given against a forfeiture. In 
cases of forfeiture for the breach of any covenant other than a covenant to pay 
rent, relief will not be granted in equity, unless upon the ground of accident, 
fraud, mistake, or surprise, even when the breach is capable of compensation.™ 
When no just compensation can be decreed for the breach, courts of equity 
will not interfere in cases of forfeiture for the breach of covenants and con- 
ditions.’ | 

There are cases where courts of equity refuse to relieve from forfeitures on 
the ground of public policy. An example of this may be found in the case of 
non-compliance by stockholders with the terms of payment of their instalments 
of stock at the time prescribed, by which their shares become forfeited." 

3920. Another. class of cases, where the remedy is peculiarly applicable in 
equity and wholly inadequate at law, consists in those where the courts decree 
the recission, cancellation, or delivery of deeds, agreements, or other securities. 
In this branch of equity jurisdiction the courts exercise a sound discretion 
whether they will make a final decree, and will grant only what is reasonable 


6 Jeremy, Jur. 447. 

17 Fonblanque, Eq. B. 1, c. 6, 3 4, note (b); Peashy v. Somerset, 1 Strange, 447; Skinner 
v. Drayton, 2 Johns. Ch. N. Y. 535. . 

18 Skinner v. White, 17 Johns. N. Y. 369; Skinner v. Paren, 2 Johns. Ch. N. Y. 535; 
Lowe v. Peers, 4 Burr. 22; 2 Pothier, Obl. by Evans, 85; Fonblanque, Eq. B. 1, c. 8, 2 3, 
notes. 
ae are a 22; Hill v. Barclay, 16 Ves. Ch. 408, 18 Ves. Ch. 58; Eaton v. Lyon, 3 

ea. Ch. 692. . 

uo Comyn, Dig. Chancery, 2 Q, 8, 8,10; Wafer v. Mochatto, 1 Salk. 156; Dunklee v. 
Adams, 20 Vt. 415; Wells v. Smith, 2 Edw. Ch. N. Y. 226; Rolfe v. Harris, 2 Price, Exch. 
206, n: City of London v. Mitford, 14 Ves. 58. While the doctrine has been thus broad] 
stated in some cases, it is not quite certain that this is the established American or Englis 
doctrine. See the learned note of Judge Redfield to Story, Eq. Jur. 2 1826, a; and the 
cases Lanfair v. Lanfair, 18 Pick. Mass. 299; Henry v. Tupper, 29 Vt. 371; Dunklee v. 
Adams, 20 Vt. 415; Cox v. Higsford, 2 Vern. Ch. 664; Sanders v. Pope, 12 Ves. Ch. 282. 

pi Ai v. Liverpool Water Works, 13 Ves. Ch. 433; Prendergast v. Turton, 1 Younge 
& C. Ch. 98. 
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and proper under all the circumstances."* The cases in which the court will 
exercise its power may be classed into those where there has been a fraud 
committed in making the instrument, and those where there has been no fraud. 

3821 When there has been fraud, actual or constructive, in the making of an 
agreement, the injured party has in general a nen to apply to a court of equity 
to cancel the instrument and to order it to be delivered up. This is obviously a 
mee of preventive or protective justice. Equity will not allow, as the law 

oes, injustice to be done, and after the blow has been struck and the wrong 
committed, step in and repair it by granting damages which are frequently 
totally inadequate, but comes forward at once to prevent the wrong by prevent- 
ing the fraudulent party from reaping any benefit from his wrongful act. But 
in all cases the complainant must come into chancery with clean lands: when, 
therefore, he stands in pari delicto, that is, where he has been equally guilty of 
fraud with the party against whom he complains, he will be entitled to no re- 
lief; in pari delicto, melior est conditio defendentis.'¥ 
When an agreement or other instrument is declared void by statute, 
and also when it is so upon principle, or when it is merely voidable, courts will 
sometimes impose terms, for their object is to do equitable justice; as, in the 
case of usury, when the debtor applies to have the instrument cancelled equity 
will impose terms by requiring him to pay the money actually due with lawful 
interest.!!* 

3923. The cases of fraud are extremely numerous, for the ingenuity of man- 
kind in this respect is almost unlimited, so that it is scarcely possible to enu- 
merate them all, Even when the instrument is not void by positive law, but 
merely voidable, a court of equity will grant relief in the following cases: 

When there is an actual fraud in the defendant in which the plaintiff has not 
participated.” 

When there is a constructive fraud against public policy, in which the plain- 
tiff has had no participation."’ 

When there has been a fraud against public policy, in which both parties 
bebe ated; but public policy would be defeated by letting the contract 
stand." | 

When there is a constructive fraud by both parties, but they are not in pari 

delicto, the plaintiff being more in fault than the defendant." 


U3 Goring v. Nash, 8 Atk. Ch. 188; Cooke v. Clayton, 18 Ves. Ch. 12. See Savage v. 
pad a 18 Ves. Ch. 835; Buckle v. Mitchill, 18 Ves. Ch. 111; Revell v. Hussey, 2 Brod. 


™ This jurisdiction has been well called preventive, since it is exercised for the purpose 
of preveonng ine injustice which it is considered may arise in the future, when, by lapse 
of time and the failing recollection or death of witnesses, there is reason to apprehend that 
a party may be deprived of the means of making a successful defence to an unjust claim. 
Petit v. Shepherd, 5 Paige, Ch. N. Y. 498; Reed v. Bank of Newburgh, 1 id. 215. See also 
Burt v. Cassety, 12 Ala. N. 8. 64; Boyce’s Executors v. Grundy, 3 Pet. 210; Clark v. Malpas, 
81 Beav. Rolls, 80; Sharp v. Leach, 31 Beav. Rolls, 491. 

us Jeremy, Eq. ur. 484; 2 Swanst. Ch. 139, note; Barnardiston v. Lingood, 2 Atk. Ch. 
138; Lawley v. Hooper, 3 Atk. Ch. 278; Groynne v. Heaton, 1 Brown, Ch. 1; Whitehead 
v. Peck, 1 140; Ballin er v. Edwards, 4 Ired. Eq. No. C. 449. 

ne Goddard v. Carlisle, 9 Price, Exch. 169; Gallatiana v. Cunningham, 8 Cow. N. Y. 361; 
Taylor v. Taylor, 8 How. 200. 

y one v. Morse, 25 Me. 140; Brisbane v. Adams, 3 N. Y. 180; Ferris v. Adams, 28 

t. . 

1 Earl of Milltoun v. Stewart, 8 Mylne & C. Ch. 18; Wynne v. Callandar, 1 Russ. Ch. 
293. See Quarrier v. Colston, 1 Phill. Ch. 147; St. John v. St. John, 11 Ves. Ch. 5865; 
Browning v. Morris, Cowp. 790: 6 Ga. 404; Weakley v. Warkins, 7 Humphr. Tenn. 456. 

ns Fanning v. Dunham, 5 Johns. Ch. N. y. 136; Pinkston v. Brown, 3 Jones, a ole C. 
494; Phalen v. Clark, 19 Conn. 421; Chesterfield v. Jaussen, 2 Ves. Ch. 156; Osborne v. 
Williams, 18 id. 379: Browning v. Morris, ae 790. 
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3924. When the instrument is actually void at law, it will be decreed to be 
delivered up, even when it has been forged; a trial at law will not be required 
to establish the forgery.’ 

3925. With regard to the nature of the instrument, it is proper to observe 
that a will cannot be set aside in chancery on the ground of fraud. In such case 
there must be an issue to try its validity, which must be decided at law. This, 
perhaps, may be considered as an exception to the general concurrent jurisdic- 
tion of a court of equity to grant relief in cases of fraud.'™ 

In case of other instruments than wills, it is immaterial whether they create 
or destroy a right. Equity will, therefore, prevent a release, which has been 
fraudulently or improperly obtained, from being used as a defence in an action 
at law.’ 

3926. Courts of equity have not only power to order deeds and other in- 
struments to be delivered up when they are fraudulent, or against public policy, 
but they exercise a jurisdiction in compelling the delivering up of such instru- 
ments, although they are altogether unexceptionable, when a person holds them 
who is not entitled to them, and the plaintiff has a right to them.'"* But the 
title to the possession of such instruments depends on the validity of the title 
of the property to which they relate, and when the claimant is not in posses- 
sion of the property, and the evidence to it does not depend on the written in- 
strument, or when it is in his power, a trial to establish his right must be first 
had at law, before a court of equity will order the deed or instrument to be de- 
livered up. When his title is not disputed, a decree will be made in his 
favor. 

This rule applies to the delivery of other instruments, and securities, such 
as bonds, and negotiable securities, which being transferred to a bona fide holder 
without notice, might furnish the latter with a foundation for a suit as well as 
to deeds.™ 

Courts of equity will proceed still further, and decree the delivering up of a 
deed or other instrument which was valid in tés origin, but has become functus 
oficio in consequence of a sd ey event, as payment, satisfaction, or other 
extinguishment. Though a deed of this kind may be perfectly useless, yet, as 
it may cast a doubt upon the complainant’s title, it will be ordered to be deliv- 
ered up. 

In making’a decree for the delivering up or cancellation of deeds or other 
instruments upon either of the grounds mentioned above, a court of equity 
will be careful to impose such qualifications and terms as will secure justice to 
the defendant.™ 

3927. The usual disputes arising from a confusion of boundaries may be 
settled generally by an action at law. But courts of equity will entertain a 


worth, 1 Madd. Ch. 192. 

13 Armitage v. Wadsworth, 1 Madd. Ch. 192. See Papillon v. Voice, 2 P. Will. Ch. 471; 
Newman v. Milner, 2 Ves. Ch. 483. 

14 Lloyd v. Gruden, 2 Swanst. Ch. 180; King v. Hamlet, 4 Sim. Ch. 223; Osborn v. Bank 
of United States, 9 Wheat. 845. See Hodgson v. Murray, 2 Sim. Ch. 515. 

13 Flower v. Marten, 2 Mylne & C. Ch. 474; Banks v. Evans, 18 Miss. 35; Pierce v. 
Lamson, 5 All. Mass. 60; Sipthorpe v. Moran, 3 Atk. Ch. 579; Richards v. Lymes, 1 Bligh, 
N. 8. 537; Callaghan v. Callaghan, 8 Clark & F. Hou. L. 374. 

1% Towers v. Davys, 1 Vern. Ch. 479; Head v. Egerton, 8 P. Will. Ch. 280; Mill v. Cot- 
ten, 5 Ga. 341. ea | 
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bill for the settlement of boundaries, when the rights of one of the parties 
may be established upon equitable grounds. 
he history of this branch of equitable jurisdiction is not well known, and 

the power is rarely exercised, and only in cases where in addition to the fact of 
a controverted boundary some special equity is superinduced.'” ` 

These grounds are various, the principal of which are the following: 

When the confusion has arisen by the fraud of the. defendant, that alone will 
constitute a sufficient ground for the interference of the court.'™ 

When the defendant is obliged to preserve and protect the boundaries, and by 
his negligence or misconduct the confusion has arisen, and without assistance 
they cannot be found.” This fact, together with a statement of the relation 
of the parties, must appear in the bill. 

ee by exercising this jurisdiction in equity, a multiplicity of suits will 

revented.’ 

Sometimes there is another class of cases arising from confusion or 
entanglement of other rights, when courts of equity will afford a remedy, with- 
out which the mischief would otherwise be irremediable. For example, where 
rent is chargeable on lands, and the remedy by distress has, in consequence of 
the confusion of boundaries, become impracticable, a bill in equity for the as- 
certainment of the boundaries will be entertained." 


17 See Story, Eq. Jur. 33 610-619; 2 White & T. Lead. Eq. Cas. 318, and notes; Wake 
v. Conyers, 1 "Ba, Yh. 334; Speer v. Crawter, 2 Mer. Ch. 410; Lethulier v. Castlemain, 1 
Dick. Ch. 46; Waring v. Hotham, 1 Brown, Ch. 40; Haskell v. Allen, 23 Me. 448; Stewart 
v. Coulter, 4 Rand. Va. 74; Hale v. Darter, 5 Humphr. Tenn. 79; Topp v. Williams, 7 id. 
569; Wolcott v. Robbins, 26 Conn. 236. 

18 Rouse v. Barker, 3 Brown, Ch. 180; Speer v. Crawter, 2 Mer. Ch. 418; Grierson v. 
Eyre, 9 Ves. Ch. 345; Attorney General v. llerton, 2 Ves. & B. Ir. Ch. 263; Willis v. 
Parkinson, 2 Mer. Ch. 506. 

19 Miller v. vee 1 Jac. & W. Ch. 472; Attorney General v. Fullerton, 2 Ves. 
Ch. 268; Willis v. Parkinson, 2 Mer. Ch. 506; Duke of Leeds v. Strafford, 1 Ves. Ch. 186: 
- Speer v. ' Crawter, 17 Ves. Ch. 216. 

10 Wake v. Con ers, 1 Cox, Ch. 360; 1 Ed. Ch. 331; Bouverie v. Prentice, 1 Brown, Ch. 
200; Marquis of ute v. Glamorganshire Co., 1 Phill, Ch. 681; Bayley v. Edwards, 8 
Swanst. Ch. 703; Tulloch v. Hartley, 1 Younge & C. Ch, 114. 

131 Duke of Leeds v. New Radnor, 2 Brown, Ch. 338; 2 Brown, Ch. 200; Duke of Leeds 
v. Powell 1 Ves. Ch. 171: Attorney ( General v. Stephens, 85 Eng. L. & Eq. 390. 
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CHAPTER VI. 
REMEDIES IN PARTICULAR CASES. 


3930-3942. Account. 
3931. The jurisdiction in matters of account. 
3938. Bills praying account against agents. 
3939. Bills praying for contribution. 
3941. Bills praying for apportionment. 
3942. Various cases, 
‘ 3943. Dower. 
3944. Partition. 

3929. The cases for equitable relief treated of in this chapter may be classed 
into those which relate to accounts, dower, partitions. 

3830. This subject of accounts will be considered by taking a view, first, of 
the jurisdiction of courts of equity in matters of account; second, of bills against 
agents; third, of bills praying for contribution; fourth, of bills praying for an 
apportionment ; fifth, of other cases of a miscellaneous nature. 

L In treating of the different forms of actions, we considered pretty 
thoroughly the remedy afforded by an action of account at common law.’ The 
p ings in such action are somewhat inconvenient and difficult, and the 
remedy in equity is more generally adopted.” 

The assumption of jurisdiction by courts of equity in cases of accounts arose 
in consequence of the inadequacy of the remedy at law. Equity has means 
which are not possessed at law to compel the accountant to a discovery of books 
and papers on oath ;° and in order to effectuate justice the defendant may have 
a decree if the balance shall be in his favor, for in these cases both parties are 
actors when the cause is before the court upon the merits.‘ 

In addition to these considerations it will be remembered also that equity, 
through the intervention of a master, furnishes a more ready and satisfactory 
means of investigating accounts which in most cases are composed of a large 
number of particulars. This advantage, it is true, has in some jurisdictions 
been made available to law courts by reference, under statutory provisions, to 
auditors with powers similar to those of masters, yet in jurisdictions where full 
equity powers are possessed by the courte, this is an important consideration. 
The flexibility of the proceedings in equity and their adaptation to the conditions 
of the particular case, and the greater opportunity of joining as parties those 


1 See before, 3405 to 3423. 

? Bacon, Abr. Accompt; 3 Sharswood, Blackst. Comm. 164. 

3 Blackstone thinks that “for want of this discovery at law, courts of equity have ac- 
yale a concurrent jurisdiction with every other court in matters of account.” 8 Comm. 

37. It isa general rule that where a court of equity has jurisdiction for discovery, and 

the discovery is effectual, it may grant full relief; for when it has legitimately acquired 
jurisdiction over a cause, for the purpose of discovery, to prevent a multi licity of suits it 
will also entertain a suit for relief Arai oie v. Gilchrist, 2 Johns. Cas. N. Y. 424; Rath- 
bone v. Warren, 10 Johns. N. Y. 587; Lynch v. Sumrall, 1 A. K. Marsh. Ky. 469; Handly 
v. Fitzhugh, 1 A. K. Marsh. Ky. 25; Cave v. Trabue, 2 Bibb, Ky. 445. 

t Done’s Case, 1 P. Will. Ch. 263; 1 Story, Eq. Jur. 3 522. 
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who are interested in the result has also tended to increase the efficiency of the 
equitable jurisdiction in these matters of mutual accounts.* 

It would seem to be necessary to give jurisdiction in equity that there should 
be a right to a discovery from the iceadant and a prayer therefor in the bill, 
or else a complicated account or mutual accounts or the existence of a fiduciary 
relation between the parties.‘ 

The bill for an account must upon its face show a sufficient title or right in 
the plaintiff, and a liability in the defendant to have an account, and pray that 
the defendant may render an account. 

3932. To this bill the defendant may set up a variety of defences; such as 
that he never was liable, that he has been released by the plaintiff, that an ac- 
count has been stated between the parties, that an account has been settled, and 
lapse of time. | 

3933. When the claimant founds his claim on a contract, the defendant may 
deny that such contract ever existed. 

3934. A release, whether under seal or not, is conclusive against a bill for 
an account. But in order to have this conclusive effect, the os (oe must have 
been given upon a sufficient consideration.’ 

3055, When an account has been stated tn writing, in which the balance is 
set forth and acknowledged, it is in general a sufficient ground for refusing to 
compel a general account.® In this case it is a rule that if the account has been 
delivered, and the pety to whom it is delivered expressly accept the same, or 
keep it so long as to induce a belief that he has accepted it without making any 
objection to its accuracy, he ought to be bound by his conduct.’ An account 
has been considered as accepted in the instance of merchants at home when no 
objection has been made within two or three posts.” Between merchants in 
different countries, when an account has been transferred from one to the other 
and no objection has been made, after several opportunities of writing have 
occurred, it is considered as an acquiescence in the correctness of the account 
transmitted, and it will be treated as a settled account.” 

3936. Primd facie a settled account will be binding upon the parties, and a 
court of equity will not allow it to be unravelled because the vouchers may 
have been delivered up and discharged. In such case, the utmost allowance 


¢ Some of the advantages of the equitable procedure are attained in some jurisdictions 
by reference to an auditor under rule of court, who proceeds much in the same manner of 
a master in chancery to the examination of accounts, with power to summon witnesses and 
require the production of books and papers. 

Darthey v. Clemens, 6 Beav. Rolls, 165; Mackenzie v. Johnston, 4 Madd. Ch. 374; 
Massey v. Banner, 4 Madd. Ch. 416; Pendleton v. Wambersie, 4 Cranch, 78; see Story, Eq. 
Jur. Redfield’s ed. 3 454, et seg. and notes. 

™ Roche v. Morgell, 2 Schoales & L. Ch. Ir. 726; Middleditch v. Sharland, 5 Ves. Ch. 87. 

e Taylor v. Haylin, 2 Brown, Ch. 310. The rule is laid down by Judge Story that where 
there hes been an account stated, that may be set up by way of plea as a bar to all dis- 
covery and relief, unless some matter ia shown which calls for the interposition of a court 
of equity. Story, Eq. Jur. 3523; see Chambers v. Goldwin, 9 Ves. Ch. 265; Taylor v. 
Haylin, 3 Brown, Ch. 810; Perkins v. Hart; 11 Wheat. 237. Such would be matters of 
fraud or undue advantage taken of the relations between the parties, and where the parties 
occupy a fiduciary relation, a very slight cause will be sufficient to induce the court to re- 
open the account. Newman v. Payne, 2 Ves. Ch. 199; Todd v. Wilson, 9 Beav. Rolls, 
486; Kennedy v. Brown, 13 C. B. N. 8. 677. 

° Willis v. Jernegan, 2 Atk. Ch. 252; Burk v. Brown, 2 Atk. Ch. 897; Irving v. Young, 
1 Sim. & S. Ch. 333; Murray v. Toland, 3 Johns. Ch. N. Y. 569; Freeland v. Heron, 7 
Cranch, 147. 

1 Sherman v. Sherman, 2 Vern. Ch. 276; 1 Eq. Cas. Abr. 12, pl. 10; Irving v. Young, 1 
Sim. & S. Ch. 333; see Phillips v. Tapper, 2 Penn. St. 323. 

1 Tickel v. Short, 2 Ves. Ch. 239; Willis v. Jernegan, 2 Atk. Ch. 252; Freeland v. Heron, 
7 Cranch, 147; Murray v. Toland, 3 Johns. oa N. Y. 575; Jeremy, Eq. Jur. 547. 
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which will be granted to the comp!ainant will be to surcharge and falsify, un- 
less there has been fraud on the part of the defendant.” 

The terms surcharge and falsify are used in contradistinction to each other in 
courts of equity. A surcharge is appropriately applied to the balance of the 
whole account, and supposes credits to have been omitted which ought to have 
been allowed ; a falsification applies to some items in the debits, and supposes 
that the item is wholly false or in some part erroneous.” 

3937. Another defence is lapse of time. When the demand is of a legal na- 
ture, and courts of law and equity have a concurrent jurisdiction, the latter, like 
the former, will allow the “fall operation of the statutes of limitations. But 
when the demand is not of a legal nature and it is strictly equitable, or in cases 
when the bar of the statute is inapplicable, courts of equity have established 
another rule, sometimes founded upon the analogies of the law, when such anal- 
ogies exist, and at other times upon its own doctrine not to encourage stale de- 
mands and laches of the claimant. For this reason, after a considerable lapse 
of time, these courts will not interfere because of the difficulty of doing entire 
justice, in consequence of the original transaction having become uncertain by 
the probable loss of the evidence, and because public policy requires that the 
titles to property and the security of the possessor should not be lightly dis- 
turbed.'* These remarks do not wholly apply to cases where the complainant 
has a justifiable excuse for the delay, for if in such case evidence has been lost, 
it is not by his fault or neglect, and it would be unfair to deprive him of the 
right of investigating an account when he had been prevented from doing so 
by circumstances beyond his control.” 

3938. In treating on the subject of agency, we have considered the various 
duties of agents toward their principals, so that here we have need for only a lim- 
ited examination of the subject. The relation of principal and agent seems to 
comprise all cases in which one person is authorized to act for another; but no 


12 Pitt v. Cholmondeley, 2 Ves. sen. Ch. 565, 566; Vernon v. Vawdry, 2 Atk. Ch. 119; 
Chambers v. Goldwin, 8 Ves. Ch. 266; Drew v. Power, 1 Schoales & L. Ch. Ir. 192. 

13 Pitt v. Cholmondeley, 2 Ves. sen. Ch. 565, 566. In this case Lord Hardwicke has 
stated the reasons for allowing the surcharge and falsification of accounts in the following 
clear and explicit terms: “Some general observations are to be made by way of postulatum. 
I am not now upon a question arising on an open general account, but merely upon a 
liberty given to the plaintiff to surcharge and falsify. The onus probandi is always on the 
party having that liberty; for the court takes it asa stated account, and establishes it ; 

ut if any of the parties show an omission, for which a credit ought to be, that is a sur- 
charge; or if any thing be inserted, that is a wrong charge, he is at liberty to show it, and 
that 1s a falsification; but that must be by proof on his side; and that makes a great dif- 
ference between the general cases of an open account, and where only to surcharge and 
falsify, for such must be made out. Now this is not only after great length of time, but 
also after a number of accounts settled between the parties, which adds considerable 
strength on the part of the defendant; because after such variety of accounts stated, and 
so often under consideration, it must be a strong case laid before the court to falsify. An- 
other thing material in all these cases is, that this is a liberty to surcharge and falsify 
these several stated accounts between persons of great ability and capacity and great ex- 
perience in that way. It is not like a liberty to surcharge and falsify an account (which 
the court often does) stated between guardian and ward, just after the ward has come of 
age, or between persons, one of whom is conusant of the subject matter of the TREE 
the other not, or not in such a degree; in which the court will take it with a latitude, an 
make that'the ingredient; here the parties were on a par, great and equal skill and know- 
ledge on both sides, and, therefore, the court expects clear evidence before they will make 
any variation.” 

is Mooers v. White, 6 Johns. Ch. N. Y. 360; Lewis v. Baird, 3 McLean, C. C. 83; Robin- 
son v. Hook, 4 Mas. C. C. 139; Sherwood v. Sutton, 5 id. 143; Willison v. Watkins, 3 Pet. 
44; Piatt v. Vattier, 9 Pet. 405; Creath v. Sims, 5 How. 192. 

‘6 Lopdell v. Creagh, 1 Bligh, Hou. L. N.s. 255; Russell v. Green, 10 Conn. 269. See 
Jeremy, Eq. Jur. 549. $ 
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one can be called to an account unless he has had the control or management 
of property belonging to the principal. 

When an agent has so had the control or management of such property, he 
is bound to keep a regular account of his transactions, and to be eee ready 
to settle them.” 

In these cases, as in others of account, however, the mere relation of prin- 
cipal and agent does not justify bringing a bill for account; there must be 
either some complication of accounts, of receipts, and disbursements,’ or some 
necessity for the discovery of facts peculiarly within the knowledge or control 
of the defendant." 

Courts of equity assume jurisdiction in cases of accounts against agents, on 
the ground that courts of law cannot do complete justice, because they have no 
means of compelling the production of the books of account and vouchers,” as 
the courts of equity have, by means of a bill of discovery ;* these latter courts, 
having thus got possession of the cause, will proceed to administer the proper 
relief to prevent a multiplicity of suits. 

There are many cases of implied agencies where the parties may be called to 
an account by a bill in chancery. This is the case between tenants in common, 
between part owners of goods or of ships, between the owners of ships and the 
masters, and between joint tenants. In all these cases a bill of discovery may 
be filed to ascertain the amount of property the defendant has received and 
the profits which he has made.” 

hen, in the course of an agency, the agent is guilty of a fraud in relation 
to property, and then dies, the courts of law have no jurisdiction if it be a case 
where the tort dies with the person ; but courts of equity will consider the loss 
sustained as a debt due by his estate.” 

3939. For the purpose of doing justice to all the parties, courts of equity 
assume jurisdiction over matters ie account in cases of contribution. The 
payment which is made by one person to another to indemnify him for having 
paid more than his share of a liability for which they were jointly bound, is 
called contribution.” 

3940. There are many cases of contribution in which the jurisdiction of 
courts of equity will be exercised for the purpose of justice. A few will here 
be enumerated. 

When there is a deficiency of assets for the payment of debts and legacies, 


16 Middleditch v. Sharland, 5 Ves. Ch. 91; White v. Lady Lincoln, 8 Ves. Ch. 869. 

" Law v. E. I. Company, 4 Ves. Ch. 834; Macdonald v. Macdonald, 1 Bligh, Hou. L. 
815; Pearce v. Green, 1 Jac. & W. Ch. 135, 140; Ormond v. Hutchinson, 13 Ves. Ch. 53. 

18 Barry v. Stevens, 31 Beav. Rolls, 238; Smith v. Leveaux, 1 Hurlst. & M. Ch. 123; 
Hemings v. Pugh, 4 Giff. Ch. 456; Post v. Kimberly, 9 Johns. Ch. N. Y. 493. 

19 Dinwiddie v. Bailey, 6 Ves. Ch. 136; Moses v. Lewis. 12 Price, Exch. 502; Frietas v. 
Don Santos, 1 Younge & J. 574; Coquillard v. Suydam, 8 Blackf. Ind. 24. 

In some of the states the courts of law can compel the production of books of a party 
upon the i toe by the opposite party, by virtue of statutory pornon 

1 East India Co. v. Henchman, 1 Ves. Ch. 289; Mackenzie v. Johnson, 4 Madd. Ch. 874; 
Pearce v. Green, 1 Jac. & W. Ch. 135; Ludlow v. Simond, 2 Caines, Cas. N. Y. 1, 38, 52. 

2 Doddington v. Hallett, 1 Ves. Ch. 497; Ex parte Young, 2 Ves. & B. Ir. Ch. 242; 
Strelly v. Winson, 1 Vern. Ch. 297; Pulteney v. Warren, 6 Ves. Ch. 73; Benson v. Hea- 
ai 1 Younge & C. Ch. 326; Clarke v. Tipping, 9 Beav. Rolls, 284; Field v. Craig, 8 All. 

fass. 307. ae 

#3 Lord Hardwicke v. Vernon, 4 Ves. Ch. 418. It must be remembered that where a 

rty has committed an injury or a tort, by which his estate has been benefited, and then 
dies the tort may be waived, and an action for money had and received may be maintained 
against his personal representatives. Hambly v. Trott, Cowp. 374. In equity it is imma- 
terial whether his estate has been benefited or not; if his fraud has caused a loss to the prin- 
cipal, his estate is responsible. Lord Hardwicke v. Vernon, 4 Ves. Ch. 411, 418. 


% See Lawrence v. Cornell, 4 Johns. Ch. N. Y. 545. See before, 1433, 1434. 
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and one of the legatees has been paid more than his proportion, he may be 
compelled, after all the debts have been ascertained, to refund and contribute 
in favor of the unpaid debts; and he is required to do this with a view to an 
equalization of burdens, either at the instance of creditors, legatees, or the ex- 
ecutor himself.” 

When land is charged with the payment of a legacy, or an estate with the 
portion of a posthumous child, every part of the land is bound to make con- 
tribution.” 

Partners may also be compelled to contribution when one of them has paid 
more than his share of the partnership debts, and when, upon the winding up 
of the affairs of the firm, there appears to be a balance in his favor.” 

When there are part owners of property, tenants in common, joint tenants, 
or other persons holding property together, and some of them advance more 
money than their shares for expenses or other purposes touching such property, 
those who are in advance are entitled to contribution from the others in order 
to an equalization.” 

When one of several sureties has paid the whole debt for which they were 
jointly bound, he has a right to contribution from the others. 

The ground of relief is found in equitable considerations, and exists independ- 
ently of any implied contract which furnishes the ground for the remedy at 
law.” The ordinary advantages of equitable remedies over the legal, in case 
of numerous parties with confused and conflicting interests, obtain in cases 
under the present head,” and where one surety is insolvent, he will be disregarded 
in apportioning the contributory shares in equity ;* or in case of the death of a 
surety, his representative must contribute ;* and where there are distinct heads 
of suretyship with different penalties, contributory shares will be proportioned 
to the penalties, at least in some cases,™ 

Contribution takes place in another case. When, in order to save a ship, 
part of the goods on board are thrown into the sea, then there must be an ap- 
portionment of the loss among the ship’s freight and the goods which have been 
saved, to indemnify the owner of those lost in a just proportion; this contri- 
bution is called general average.“ If, in a case of this kind, the unfortunate 
owner of the goods cast overboard had no remedy but an action at law, he 
would be compelled to sue each owner of other goods separately for his contri- 


æ Jeremy, Eq. Jur. 364, 518; 1 Story, Eq. Jur. 3 503; Noel v. Robinson, 1 Vern. Ch. 94; 
Walcott v. Hall, 2 Brown, Ch. 305; Davis v. Davis, 1 Dick. Ch. 82; Jewson v. Grant, 3 
Swanst. Ch. 659; Averall v. Wade, Lloyd & G. Ir. Ch. 264, and note. Statutory pro- 
rons exist to the same effect in several of the states, giving the executor a remedy at 
aw. 

æ Armistead v. Dangerfield, 8 Munf. Va. 29; Stevens v. Cooper, 1 Johns. Ch. N. Y. 425. 

n 2 Story, Eq. Jur. ¢ 504; see Waring v. Cam, 1 Pars. Eq. Cas. Penn. 516, 528; Wright 
v. Hunter, 1 East, 20; 5 Ves. Ch. 792; Sells v. Hubbell, 2 Johns. Ch. N. Y. 397; Niven v. 
Spickerman, 12 Johns. N. Y. 401; Dunham v. Gillis, 8 Mass. 462. r 

3 Rogers v. Mackenzie, 4 Ves. Ch. 752; Lingard v. Bramly, 1 Ves. & B. Ir. Ch. 114. 

2 White & T. Lead Cas. Ba 60, n.; Stirling v. Forrester, 3 Bligh, Hou. L. 490; Camp- 
bell v. Messier, 4 Johns. Ch. N. Y. 334; Norton v. Coons, 7 N. Y. 33; see Taylor v, Savage, 
12 Mass. 98. 

2 Craythorne v. Swinburne, 14 Ves. Ch. 159; Coope v. Tuynam, 1 Turn. & R. Ch. 426; 
Hyde v. Tracey, 2 Day, Conn. 422; Ransom v. Keyes, 9 Cow. N. Y. 128; Taylor v. Savage, 
12 Mass. 98; Cutter v. Emery, 37 N. H. 567. 

3t Cowell v. Edwards, 2 Bos. & P. 268; Deering v. Winchelsea, 1 Cox, Ch. 318. That 
this is now the doctrine at law, see Mills v. Hyde, 19 Vt. 59; Henderson v. McDuffee, 5 N. 
H. 38; Jones v. Blanton, 6 Ired. Eq. No. C. 116. 

32 Primrose v. Bromley, 1 Atk. Ch. 89. 

Deering v. Winchelsea, 1 Cox, Ch. 818 ; Coope v. Tuynam, 1 Turn. & R. Ch. 426; Story, 

. Jur. Redfield, ed., 3 497, a. See also before, 1432-1434. 

Marshall, Ins. B. 1, c. 12, s. 7; Abbott, Shipp. 842; Bouvier, Law Dict. Average. 
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bution, because one decision would not be conclusive on the others. The amount 
to be recovered would have to depend in every case on the value of all the in- 
terests to be affected, which could scarcely be estimated alike by different juries; 
besides, some of the parties liable to contribution might be insolvent, and not 
able to contribute any thing to the general loss.” 

There are cases where the owners of an estate will be required to make con- 
tribution ; as, where a judgment has been rendered against a man, and it is 
binding on a tract of land, afterward the owner divides it into four parts, and 
sells a part to each of four persons, if one of them, to save his own land, pays 
the whole debt, he will be entitled to contribution from the others.* 

In all these cases a writ of contribution would lie at the common law, or in 
virtue of the statute of Marlebridge, but the remedy would be very imperfect. 
On the contrary, a court of equity, having the capacity to bring all the parties 
before it, and to refer the matter to a master, to take an account, and adjust the 
whole apportionment at once, grants a sure, safe, commodious and expeditious 


remedy. | 

3041. When treating of divisible and indivisible agreements,” we may re- 
member that it was stated that when a debt is due and payable by one person 
to another, although susceptible of division by its nature, it must be executed 
between the parties as if it could not be divided. In other words, when the 
contract is entire it cannot, in general, be apportioned. Annua nec debitum 
judex non separat ipsum is an applicable maxim in such cases. 

Though courts of equity will not, in general, apportion an entire contract, 
yet, when equitable circumstances connected with the case give it another aspect, 
they will grant relief, and redress the wrong which would arise from a strict 
legal construction ; for example, when an apprentice gave a fee to his master to 
teach him his business, and after a considerable time had elapsed he was dis- 
charged from the indentures of apprenticeship in consequence of the miscon- 
duct of the master, it was decreed that the indenture should be given up and 
part of the apprentice fee paid back.” 

In another place the rule with regard to the apportionment of rents among 
the different owners of the fee, and for various spaces of time, has been con- 
sidered.” This will abridge our further examination of the subject. __ 

There are many cases where the liabilities will be apportioned among the 
owners of an estate, and equity will entertain a bill for that purpose. Take, 
for example, the case of a mortgage over different parcels of land, afterward 
sold to different persons, each holding in fee in an the portion he has 
purchased. In this case, each is bound to contribute to the common burden in 
the proportion which his land bears to the whole, which is subject to the mort- 
gage.” A. court of equity in this case, having the power to call all the parties 

fore it, can alone render ample justice. 


*® Hallet v. Buisefield, 18 Ves. Ch. 190; Cope v. Doherty, 4 Kay & J. Ch. 367. 

% Harbert’s Case, 3 Coke, 12. 

3 Before, 694, 698. 

2 Lockley v. Eldridge, Cas. temp. Finch, 128; Savin v. Bowdin, Cas. temp. Finch, 396; 
see Hale v. Webb, 2 Brown, Ch. 80; Thurman v. Abell, 2 Vern. Ch. 64, but this is decided 
on a different principle. 

2 Before, 697. 

“ Harbert’s Case, 8 Coke, 12, 14; Harris v. Ingledew, 3 P. Will. Ch. 98; Cheeseborough 
v. Millard, 1 Johns. Ch. N. Y. 409; Stevens v. Cooper, 1 Johns. N. Y. 425; Skeel v. Spraker, 
8 Paige, Ch. N. Y. 182. 

A question of some importance has arisen in such a case as this, where the subsequent 
precian or incumbrancers have taken at different times as to the proportion of the bur- 

en chargeable upon each part of the estate. In some jurisdictions it is held that as be- 

tween the purchasers they are to be charged in the reverse order of the time of purchase, 

the last purchased first to its full value, rir so on. Cowden’s Estate, 1 Penn. St. 267; 
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A court of equity alone has the capacity to do complete justice where differ- 
ent persons have an interest in an estate under mortgage; as, for instance, ten- 
ants for life or in tail, remainder-men, tenants in dower, tenants by the curtesy, 
or for a term of years. When the mortgage is to be redeemed or paid, they 
must contribute in certain proportions, and the interest must also be kept down 
in the same proportion. The remedy at law would be very imperfect, because 
all the persons having an interest could not be made parties to the action. In 
equity, on the contrary, the court can call all the parties before it and adminis- 
ter exact justice to them all.“ 

n cases of liens or pledges, it is not unfrequently necessary to have an 
accountin order to ascertain what are the rights of the owner and of the cred- 
itor ; these can be adjusted by a court of equity. 

Other cases involving accounts arise either from privity of contract, or rela- 
tion, or from adverse or conflicting interests; such are accounts between land- 
lord and tenant, where there have been receipts and expenditures for a great 
length of time. 

In the case of waste, where the wrong-doer has made a oon he may be 
called to an account in equity; as, where a tenant had opened new mines and 
made a profit out of them and a discovery was required, a court of equity could 
compel the wrong-doer to make an account. | 

pon an examination of these cases, it will be found that the court generally 
assumes jurisdiction on some equitable ground, such as fraud, accident, or mis- 
take; or the want of a discovery ; or because there is some impediment at law, 
and for this reason justice cannot be obtained there; or that there exists some 
constructive trust; or that the interference of the court is required to prevent a 
multiplicity of suits; these being the grounds upon which courts of equity as- 
sume a jurisdiction. 

3943. Dower may be recovered in courts of law, and in the United States 
great facilities have been given for its recovery, so that recourse is seldom had 
to courts of equity; besides, the simplicity of our titles enables courts of law in 
general to do complete justice. Courts of equity, however, have concurrent ju- 
risdiction, particularly when a bill of discovery is required in order to obtain a 
just account of the rents and profits of the estate; as, when the title-deeds of 
dowable lands are kept from the widow. 

In some cases, indeed, the remedy at law is very imperfect. For example, 
when the widow dies after judgment and before the damages are assessed, ke 
personal representatives lose their damages;® and if the tenant dies during the 
same period, she cannot recover. On the contrary, if at the time of filing a bill 
the plaintiff’s legal right to damages is not gone, the court will decree an ac- 
count of the rents and profits to their respective representatives.“ 


Holden v. Pike, 24 Me. 427; Wikoff v. Davis, 3 Green, Ch. N. J. 24; Bradley v. George, 2 
All. Mass. 392; George v. Kent, 7 id. 16; Gaskill v. Line, 2 Beasl. Ch. N. J. 400; Schuyser, 
v. Teller, 9 Paige, Ch. N. Y. 173; Green v. Ramage, 18 Ohio, St. 428; Lyman v. Lyman, 32 
Vt. 79; Carter v. Neal, 24 Ga. 346; and this appears to be the sounder doctrine. It has, 
however, been held that the incumbrance should be borne rateably according to the values 
of the estates. Barnes v. Rackster, 1 Younge & C. Ch. 401; Brigden v. Bignold, 2 id. 877; 
Averall v. Wade, Lloyd & G. Ir. Ch. 252; Dickey v. Thompson, 8 B. Monr. Ky. 312; Life 
Ins. Co. v. Cutter, 3 Sandf. N. Y. 176. l 

“1 Story, Eq. Jur. 33 485, 487, 488; 1 Powell, Mortg. 311; White v. White, 4 Ves. Ch. 
33; Allan v. Backhouse, 2 Ves. & B. Ch. Ir.70; Penryn v. Hughes, 5 Ves. Ch. 107; 1 Fon- 
blanque, Eq. B. 1, c. 5,3 9, and note. A tenant for life of an equity of redemption is 
bound to pay the interest on a morteese of the premises, although he cannot be required 
omy ve principal. Saville v. Saville, 2 Atk. Ch. 463; Shrewsbury v. Sheba 4 Ves. 

“See White v. Parnther, 1 Knapp, Priv. Coun. 226. 

* Park, Dower, 330, 839; Jeremy, Eq. Jur. 306; 1 Story, Eq. Jur. 3624; Curtis v. Curtis, 
2 Brown, Ch. 632. 
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3944. The third remedy in particular cases, where courts of law and courts 
of equity have concurrent jurisdiction, is partition. The latter courts interfere 
only because the remedy at law is inadequate and imperfect; and, without the 
aid of a court of equity to promote a discovery, or to remove some obstruction 
at law to the right of recovery, or to grant some other equitable redress, justice 
could not be done;* or to prevent a multiplicity of suits.“ 

Another reason why a court of equity should interfere is that such a court, 
with a view of making a more convenient and perfect partition of the premises, 
may decree a pecuniary compensation, in order to equalize them, to one of the 
parties for owelty of partition.“ At law there is no authority to give owelty, 
the jury being required to make pen of the premises between the parties, 
regard being had to their true value.“ 


“ Agar v. Fairfax, 17 Ves. Ch. 551; Mitford, Eq. Pl. 110; Jeremy, Eq. Jur. 303; 1 Fon- 
blanque, B. 1, c. 1, 3 3, note (f). 

“ Mitford, Eq. Pl. 110, n. 

“ Coke, Litt. 169, a; 1 Whart. Penn. 292; 1 Watts, Penn. 265; Hughes, Abr. Partition 
x ers 2 2, n. 8; Calmody v. Calmody, 2 Ves. Ch. 570; Wilkin v. Wilkin, 1 Johns, Ch. 

. Y. 116. 

41 Coke, Litt. 167, b. 

538 


THE EXCLUSIVE JURISDICTION OF COURTS OF EQUITY. 


3946-3971. 
3947-3950. 
3947. 
3949. 
3950. 
3951. 
3952. 
3953-3957. 
3954. 
3955. 
3956. 
3958-3970. 


3959-3967. 
3960. 


$962-3966. 
3963. 
3964. 


3967. 


8968-3970. 
3969. 
3970. 
3971. 


3972. 


3978. 
3980-3989. 
3981. 
3982. 


3983. 


3984. 
3986. 
3990-3994. 
3991. 
3993. 
3994. 
3995—4012. 
3996. 
3997-3998. 
3997. 


3998. 


3999-4010. 
4000. 


CHAPTER VII. 


Trusts. 

Assignments. 

General assignments. 

Particular or special assignments. 

The assignment of trust property. 

Marriage settlements. 

Mortgages. 

Trusts created by will. 

When no trustee has been appointed. 

When the trustee refuses to execute the trust. 


When the persons who are to take, and the property given, are uncertain. 


Implied trusts. 

Trusts implied from the intention of the parties. 
Resulting trusts. 

Equitable liens. 

Liens for the purchase money. 

Liens for repairs and improvements. 

Cases where property is purchased subject to a charge. 
Implied trusts created without the intention of the parties. 
The payment of money by mistake. 

How far trust funds may be traced. 

Foreign trusts. 

Election. 

Satisfaction. 

Charities. 

The history of charities. 

The jurisdiction of charitable uses. 

The form of charitable gifts. 

The construction of charitable gifts. 

Void charities. 

Infants. 

The appointment and removal of guardians. 
When an infant is considered a ward of chancery. 
The maintenance of infants. 

Married women. 

The condition of the wife during coverture. 
Contracts between husband and wife. | 
Contracts made before marriage. 

Contracts made after marriage. 

The separate estate of the wife. 

What is the wife’s separate estate. 


. How a married woman acquires separate property. 
. How far a wife’s separate property can be bound during covertare. 
. The wife’s equity to have a settlement out of her own property. 

_ Nature of the wife’s equity, and how enforced. 
. Wifes equity, how abandoned or lost. 
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4010. Right of a married woman to dispose of her separate estate. 
4011. Alimony and maintenance of married women. 
4013. Idiots and lunatics. 
4014. The writ of supplicavit. 
4016-4021. The writ of ne ereat regno. 
4017. Against whom a ne ereat may isaue. 
4018. For what claims a ne ezeat may issue. 
4020. The bail under a ne ezeat. 
4021. When and by whom a ne ezeat is granted. 


3945. We come next to treat of the great head of equitable jurisdiction, in 
which the courts of equity neither act as assistants to courts of law nor have 
merely a concurrent jurisdiction with them. In the cases to be considered 
under this title they have exclusive jurisdiction, no other court being able to 
grant relief or to redress the injury. The principal subjects usually treated of 
under this head relate to trusts, election and satisfaction, charities, infants, 
married women, idiots, lunatics, and persons non compos mentis, the writ of 
supplicavit, the writ of ne exeat regno. 

. In the view which we took of equitable estates,! we bestowed some 
considerations on the creation and nature of trusts which it will not be neces- 
sary here to repeat. Our present observations will be confined to the manage- 
ment of the trust property, so far as a court of equity can direct it, and the 
remedies for breaches of trust. 

In this examination we shall treat successively of assignments, marriage set- 
tlements, mortgages, wills, the execution of implied trusts, foreign trusts, 

3947. A general assignment for the benefit of creditors is a transfer of all a 
debtor’s property to an assignee, in trust for the payment of the assignor’s debts. 
This is generally done by deed, under the regulations of the statute law in the 

lace where it is made; when the assignment has been accepted by the assignee, 
he becomes a trustee for the creditors, and chancery will compel the execution 
of the trust for their benefit.’ 

It is not necessary that the creditors should be technical parties thereto to 
entitle them to the benefit of the trust.> It is sufficient if they have notice and 
assent, and such assent will be presumed if there are no stipulations against 
their interest.‘ 

Questions under such assignments are much less frequent than formerly, in 
consequence of the existence of a bankrupt law, and prior to that in conse- 

uence of the existence of insolvent laws in many of the states. — 

3948. All kinds of property will pass by such an assignment, for although 
a chose in action is not assignable at law, Pe it may be assigned in equity. 
Courts of equity will consequently give effect to assignments and trusts, and 
possibilities of trusts, and contingent interests, whether real or personal estates, 
and of choses in action. In all these cases the assignment will be considered 
as amounting to a declaration of trust, and an agreement to permit the assignee 


1 Before, 1888. 

3 Moses v. Murgatroyd, 1 Johns. Ch. N. Y.119; New England Bank v. Lewis, 4 Pick. 
Mass. 518; Robertson v. Sublett, 6 Humphr. Tenn. 318; Pearson v. Rockhill, 4 B. Monr. 
Ky. 296; Montelius v. Wright, Wright, Ch. Ohio, 61. 

Simmonds v. Pallas, 2 Jones & L. Ir. Ch. 489; Lane v. Husband, 14 Sim. Ch. 656; 
New England Bank v. Lewis, 8 Pick. Mass. 113; Halsey v. Whitney, 4 Mas. C. C. 206; 
Brashear v. West, 7 Pet. 608. | 

$ Egberts v. Woods, 3 Paige, Ch. N. Y. 517; Marbury v. Brooks, 11 Wheat. 78; Wilt v. 
Franklin, 1 Binn. Penn. 502; and see Merrill v. Inglesby, 28 Vt. 150; Todd v. Bucknam, 
11 Me. 41; Fall River Iron Works v. Croade, 15 Pick. Mass. 11. 

5 See the cases of Stickney v. Crane, 35 Vt. 89; Fairchild v. Hunt, 1 McCart. Ch. N, J. 
367, for important cénsiderations as to general validity. 
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to use the name of the assignor in order to recover the debt, or to reduce the 
property into possession.‘ 

he assignment may be enforced, or it may be impeached in a court of 
equity. When a creditor seeks the benefit of the assignment, he must either 
make the other creditors parties, or file a bill on behalf of others who may 
choose to come in, as well as of himself; but when his object is to set aside 
the assignment, he files a bill in his own name against the assignor and the 
assignee alone, without making the other creditors parties.’ 

3049. Most of the cia fs which regulate general assignments in trust 
will apply with equal force to particular or special assignments, to one person 
in trust for another. These assignments are sy bose so made that they do 
not give the cestui que trust any legal right to enforce them, and recourse must 
be had to a court of equity. 

Take, for example, a case which frequently occurs, that of a debtor remitting 
a bill to one of his creditors, with direction to pay to several others a portion of 
the money arising from the bill. In such case, the receipt of the bill or the 
collection of the money will not be an appropriation of it to the use of the cred- 
itors so as tf enable them to maintain an action at law for its recovery, unless 
there has been an agreement, express or implied, to pay it.’ 

In equity, on the contrary, a trust would in such case be created in favor 
of the equitable assignee on the fund, and would constitute an equitable lien 
upon it. 

But in order to entitle a creditor to claim such money in equity he must have 
had notice of the transaction and assented to it, for till this is done, the debtor 
may revoke his authority, and the creditors will have no lien on the fund.’ If, 
instead of a bill, merchandise had been sent, the debtor might have withdrawn 
it and applied it to some other use at any time before the knowledge and ac- 
ceptance of the creditor for whom it was intended. The true test in such cases 
to ascertain whether the creditor is or is not entitled to the money or merchan- 
dise, is to consider who should have borne the loss if it had been destroyed. 
Undoubtedly until the creditor’s knowledge and assent the loss must have been 
supported by the debtor, for the property was then his own; after such assent, 
the creditor would have been entitled to it, and if it had been lost, he must 
have suffered the damage, according to the maxim res perit domino.” 

When the assignment of a chose in action is tinctured with fraud, as, where 
it is accompanied by champerty and maintenance, courts of equity will not lend 
their aid for its recovery." By champerty is meant a bargain with a plaintiff 
or a defendant, campum partire, to divide the land or other thing sued for be- 
tween them, if they prevail at law, the campertor agreeing to carry on the suit 
at his own. expense.” It differs from maintenance in this, that in the latter the 


* Buck v. Swasey, 35 Me. 52; Trull v. Eastman, 8 Mete. Mass. 121; Calkins v. Lock- 
wood, 17 Conn. 154; Mitchell v. Winslow, 2 Stor. C. C. 630. 

T Wakeman v. Grover, 4 Paige, Ch. N. Y. 24. 

8 De Bernales v. Fuller, 14 t, 590, n; see Mandeville v. Welch, 5 Wheat. 277; Tier- 
nan v. Jackson, 5 Pet. 597; Yates v. Bell, 8 Barnew. & Ald. 64; Williams v. Everett, 14 
East, 582; Bacon v. Husband, 4 Barnew. & Ald. 611. 

° Scott v. Porcher, 3 Mer. Ch. 662; see Acton.v. Woodward, 8 Mylne & K. Ch. 492. 

Tiernan v. Jackson, 5 Pet. 598; Williams v. Everett, 14 East, 582. 

u Arden v. Patterson, 5 Johns. Ch. N. Y. 44; Strachan v. Brander, 1 Ed. Ch. 808; Burke 
v. Green, 2 Ball & B. Ch. Ir. 517; Wood v. Griffith, 1 Swanst. Ch. 55; Wood v. Downes, 
18 Ves. Ch. 125; Hartley v. Russell, 2 Sim. & S. Ch. 244; Merritt v. Lambert, 10 Paige, 
Ch. N. Y. 352; Lathrop v. Amherst Bank, 9 Mete. Mass. 489; Elliott v. McClelland, 17 
Ala. N. s. 206; Thompson v. Warren, 8 B. Monr. Ky. 488. 

12 Williams v. Protheroe, 3 Younge & J. Exch. 129; Thallhimer v. Brinkerhoof, 20 Johns. 
N. Y. 3886; 3 Cow. N. Y. 623; Thurston v. Percival, 1 Pick. Mass. 416. 
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reson assisting the suitor receives no part of the benefit, while in the former 
fe receives one-half, or other proportion, of the thing sued for." 

3850. When a trustee has power to sell and assign property held in trust 
and the purchaser has notice of the trust, he is saenl und, unless a differ- 
ent provision has been made in the instrument creating the trust, to see to the 
application of the purchase money and that the trust is executed by the trustee. 
But this rule applies only to cases when the trust is of a defined and limited 
nature, as that the purchase money shall be laid out for the pon of a por- 
tion or of a mortgage; for if the trust is of a general and unlimited kind, as to 
pay all the debts Fa testator, the rule does not apply.” 

t will be readily perceived that when personal estate is directed to be sold 
by a testator, or when it is sold without a direction, for the payment of the tes- 
tator’s debts, the purchaser will not be liable to see to the application of the 
purchase money; if this were otherwise, purchasers would be greatly embar- 
rassed and the estate much injured by such a rule. 

With regard to real estate, when there is a devise for the payment of debts 
generally the rule applies as in the case of personalty, for the same reason, the 
general nature of the trust and the difficulty of seeing to the application of the 
purchase money.” But when the trust is for the payment of debts ascertained 
and mentioned in a schedule, or for the payment of legacies, the purchaser is 
bound to see to the application of the purchase money.” 

395l A marriage settlement is an agreement made by the pas in contem- 
plation of marriage in relation to their estate or some part of it, by which it is 
tied up and declared to be for the uses therein mentioned.” But a distinction 
must be observed between a settlement made before marriage and marriage ar- 
ticles only for a settlement; when a settlement is made after marriage in pur- 
suance of articles made before, it will be controlled by the articles.” 

In the construction of these instruments, the rule is, that with regard to mar- 
riage settlements when the trusts are accurately created and defined by the par- 
ties, and consequently may be said to be erecuted, courts of equity construe 
them in the same way as legal estates of the same kind would be construed at 
law if the same terms had been used.” But when no settlement has been exe- 
cuted, and there are only articles for a settlement which are merely executory, 
the courts of equity when called upon to execute them will regard the end and 
legal operation of the words in which the articles or trusts are expressed,” 
always construing them according to the presumed intent most beneficially for 
the issue of the marriage. They will require that the limitations in the mar- 
riage settlement shall be what are denominated in strict settlement.” 


8 4 Sharswood, Blackst. Comm. 135. 

14 1 Maddock, Chanc. Pract. 443, 609; 1 Powell, Mortg. 214, 250; Shaw v. Boner, 11 
Keen, Ch. 559; Elliot v. Merryman, 1 Barn. Ch. 78; St. Mary’s Church v. Stockton, 4 Halst. 
Ch. N. J. 520; Duffy v. Calvert, 6 Gill, Md. 487; Gardner v. Gardner, 3 Mas. C. C. 178. 

% Coke, Litt. 290, b, Butler’s note (1), 312; 2 Fonblanque, Eq. B. 8, c. 6, 3 2, notes ($) 
and (b); 2 Story, Eq. Jur. 31130; Ball v. Harris, 4 Mylne & C. 269; Gardner v. Gardner, 
3 Mas. C. C. 178; Goodrich v. Proctor, 1 Gray, Mass. 567; Wormley v. Wormley, 8 Wheat. 
421; a pleat Duval, 10 Penn. St. 267; Hauser ». Shore, 5 Ired. Eq. No. C. 357. 

16 Sugden, Vend. 518; 1 Maddock, Chanc. Pract. 609; Watkins v. Cheek, 2 Sim. & 8. Ch. 
199; Grant v. Hook, 13 Serg. & R. Penn. 259; Andrews v. Sparhawk, 18 Pick. Mass. 893. 

17 Rice, Eq. So. C. 315. 

18 Stubbs v. Whiting, 1 Rand. Va. 822. 

9 1 Fonblanque, Eq. B. 1, c. 6, @ 7. 

” 1 Fonblanque, Eq. B. 1, c. 6, 3 7, note (n), and @ 8, note (a). 

n By strict settlement is meant the limitation of the estate to the parents for life, with 
remainders to the first and other sons, etc., in fee tail, and not to the parents in fee tail. 
When the settlement is applicable to daughters, then they are to take in the same way. 2 


Story, Eq. Jur. 2 988 
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Marriage settlements, as used in England, are of rare occurrence in this 
country. And equity will execute such settlements at the suit of persons within 
the limits of the direct operation of the settlement, as children by the proposed 
marriage when it will not at the instance of volunteers, as distant relations, 
etc. 

3952. When treating of estates upon condition we considered the form, the 
nature, and the different kinds of mortgages, the rights of the mortgagor and 
of the mortgagee, and the requisites of such instruments; little remains to be 
added in this place.” 

By a strict construction of the mortgage at law, if the money due by the con- 
dition was not paid at the day, the estate was forfeited and the mortgagor had 
no remedy. This was such manifest injustice that courts of equity, acting upon 
` their general principles and in imitation of the Roman law,” soon began to in- 
terpose to prevent such flagrant injustice, and treated a mortgage as a security 
for money borrowed and the estate forfeited at law as a trust, and that the 
mortgagor had an equity of redemption which he could enforce against the mort- 
gagee as any other trust, by offering, within a reasonable time, to pay the debt 
and all just charges, and redeem his estate.” This right of the mortgagor is so 
perfect that it cannot be defeated, even by an express agreement contained in 
the mortgage; as, if the mortgagor mel that if the money should not be paid 
by a particular day, the estate shoal be irredeemable.” 

3953. Having already examined the nature of wills and testaments, and by 
whom they may be made and their effects, our inquiries will now be confined 
to the consideration of express trusts of real or personal property created by 
last will and testament. These trusts, in whatever manner they arise, or for 
o objects soever they may be created, are within the jurisdiction of courts 
of equity. 

k the construction of trusts created by will, courts are called upon to de- 
cide of their effect when there is no trustee appointed, when the trustee refuses 
to execute the trust, when the persons who are to take, or the property given, 
are uncertain. 

8954. It not unfrequently happens that a testator creates trusts by his will 
without designating any trustee who is to execute them ; and sometimes there 
is such an imperfect designation of the trustee that it is doubtful who is the 
proper party. In such cases the courts of equity will themselves undertake 
through their ofħcers to execute the trust, it being a rule in equity that a trust 
shall never fail for the want of a proper trustee. In such cases, when real 
estate is the object of the trust, the heir at law will be considered as the trustee, 
and if „personal estate be its object, the personal representative will be so 
treated. 

When executors are named in the will, and there is a mere naked authority 
to sell, if no one is designated as the trustee, and executors are named in the 
testament, they will be deemed, by implication, to be the proper parties to sell; 
because when lands are directed to be sold, they are treated as money; and as 
executors are liable to pay the debts, and, if lands were money, would be the 
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n Neves v. Scott, 9 How. 197; Dennison v. Goehring, 7 Penn. St. 175; King v. Whitely, 
10 Paige, Ch. N. Y. 465; Minturn v. Seymour, 4 Johns. Ch. N. Y. 500. 

3 See before, 1819 to 1826. 

* Pothier, Pand. lib. 20, t.5; 1 Domat, lib. 3, t. 1, 2 3, art. 1. 

* 2 Fonblanque, Eq. B. 3, c. 1, 3 18, note (c). 

* 2 Fonblanque, Eq. B. 2, c. 8, 2 4, note (e), and B. 2, c. 8,35; Coke, Litt. 204, b, But- 
E oe: Comyn, Dig. Chancery, 4, A, 1 and 2; Holdridge v. Gillespie, 2 Johns. Ch. N. 
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= See White v. White, 1 Brown, Ch. 12; Pit v. Pelham, 1 Chanc. Cas. 288. 
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proper parties to receive it for that purpose, it is considered in equity that the 
testator intended that the parties who are finally to execute the trust are the 
proper parties to sell the land to carry out the intention of the testator.” 

When a person has been appointed a trustee by the last will of the 
testator, he may accept the trust or reject it, for it is a rule that, powers are 
never imperative; it is always at the election of the party to whom they are 
given to act under it or not. At law, when a power is given, coupled with a 
trust, and the party to whom it is given refuses to act or dies, the trust is gone 
for ever. In equity, on the contrary, the courts will compel the trustees to ex- 
ecute the powers, because coupled with a trust, although they could not compel 
them to execute a mere naked power unconnected with any trust.” In case 
of their death, the trust is held to survive, and its execution may be enforced | 
by a decree when a proper bill has been filed by the parties in interest.” 

3956. In the administration or distribution of assets, it is sometimes difficult 

to say who are the parties entitled to take, and to point out the exact limitations 
of their respective interests. In such cases courts of equity exercise a bene- 
ficial jurisdiction, by which the cross equities and the conflicting claims of the 
various claimants are settled and equitably adjusted. This is done by a refer- 
ence to a master, upon whose report a decree is made. 
- 8957. Although recommendatory or precatory words used by a testator, of 
themselves, seem to leave it as a matter of discretion to the devisee to act as he 
may deem proper, giving him a discretion, as when a testator gives an estate to 
a devisee, and adds that he hopes, recommends, has a confidence, a wish or de- 
sire that the devisee shall do certain things for the benefit of another person, 
yet courts of equity have construed such precatory or recommendatory expres- 
sions as creating a trust.” 

But this construction will not prevail where either the objects to be benefited 
are imperfectly described,” or the amount of property to which the trust should 

attach is not sufficiently defined. 

' $868. The reader will remember that it has already been stated™ that an 
implied trust is one which, without being expressed, is deducible from the na- 
ture of the transaction as a matter of interest, or which is superinduced upon 
the transaction by operation of law as a matter of equity, without any intention 
of the parties.“ These implied trusts may therefore be divided into those which 
arise from the presumed intention of the parties, and those which arise by ope- 
ration of law. 

3959. Many cases of implied trusts have already been considered,” so that 
our labors here will be much reduced. Our inquiries will now be confined to 
cases. of resulting trusts, equitable liens, and cases where property is purchased 

subject to a charge. 
+8860, A alg or constructive trust is one which arises in a case where it 


3 Peter v. Beverly, 10 Pet. 532; Jackson v. Ferris, 15 Johns. N. Y. 846. 

» Tollett v. Tollett, 2 P. Will. Ch. 490. 

* Brown v. Higgs, 8 Ves. Oh. 570; Richardson v. Chapman, 5 Brown, Parl. Cas. 400; 
see Commonwealth v. Barnitz, 9 Watts, Penn. 252; Coke, Litt. 113, a, note (2), oy Margrave. 

= vo ae v. Peyton, 18 Ves, Ch. 41; Paul v. Compton, 8 Ves, Ch. 380; Bacon, Abr. 
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a Harland v. Trigg, 1 Brown, Ch. 142; Tibbits v. Tibbits, 19 Ves. Ch. 664; Cary v. Cary, 
2 Schoales & L. Ch. Ir. 189. ; 

8 Meredith v. Heneage, 1 Sim. Ch. 542, 556; Morice v. Bishop of Durham, 10 Ves. Ch. 
536. See Lewin, Trust. 77; 2 Story, Eq. Jur. 32 1070, 1071. . 

“ Before, 1897. : 

® Bacon, Abr. Uses and Trusts, part 1, C, Bouvier, ed. 

" Elliott v. Armstrong, 2 Blackf. Ind. 198. 
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would be contrary to the principles of equity that he in whom the property be- 
comes vested should hold it otherwise than as a trustee for the party who origin- 
ally created it. Suppose, for example, A should deliver property to B, to be 
paid or delivered to C. In such case B would be a trustee for C, although 
there might be no agreement on the subject. But until C has become a party 
to it, if the trust has been without consideration, it is revocable by A, and then 
the original trust is gone and there is an implied resulting trust in favor of A.” 

The cases of resulting trusts are very numerous, and cannot be here exam- 
ined in detail. Asa general rule, it may be stated that where the whole of the 
estate is conveyed or devised, but for particular objects and purposes, or on par- 
ticular trusts, if the objects, purposes, or trusts fail and do not take effect by any 
_ accident, or if they are all accomplished and do not exhaust the whole property, 
there arises a resulting trust for the grantor, or devisor, or his heirs.” So where 
a man buys land in the name of another and pays the consideration, the grantee 
will in general be considered a trustee for the party paying the money,“ although 
to this general rule there are many exceptions. . 

396L But there are circumstances which, when fully established by evidence, 
will rebut the presumption of a resulting trust; when, for example, a parent 
purchases in the name of a son, the purchase will be deemed primd facie in- 
tended as an advancement, because a parent is under a moral obligation to pro- 
vide for his children." Upon the same principles, when a parent takes securi- 

ties in the name of a child, they will be considered as an advancement® unless 
the contrary be fully established by proof. And as he isalike bound to provide 
oe his wife, securities taken in her name will be considered as a provision for 

er. 

3962. A lien in its most extensive signification includes every case in which 
real or personal property is charged with the payment of any debt or duty, 
every such charge being denominated a lien on the property. Ina more lim- 
ited sense it is defined to be a right of detaining the property of another until 
some claim against the owner is satisfied. A lien is not either a jus in re nora 
jus ad rem; that is, not a property in the thing itself, nor does it constitute 
a right of action for the thing; it is simply a charge upon it. For this reason 
it is not attachable as personal property, nor as a chose in action of the person 
who is entitled to it. 

Liens at law generally arise either from express contract, or the ysages of 
trade, or the manner of dealing between the parties,“ and, with some i a 
are in general lost when they consist in the possession of the thing by the loss 
of the possession ;“ for example, the lien on goods for freight, the lien for re- 
pe of goods, and lien on goods for the balance of accounts, are all extinguished 

y a voluntary surrender of the thing to which they are attached.“ But when 


® Priddy v. Rose, 3 Mer. Ch. 102; Linton v. Hyde, 2 Madd. Ch. 9; Dearle v. Lovering, 
8 Russ. Ch. 1; Page v. Broom, 4 Russ. Ch. 6. 
i » 2 Fonblanque, Eq. B. 2, c. 5, 31, note (a); Jeremy, Eq. Jur. 13, 130; 2 Story, Eq. Jur. 
1200 


Steere v. Steere, 5 Johns. Ch. N. Y. 1; Powell v. Monson, 8 Mas. C. C. 362; Peabody 
v. Tarbell, 2 Cush. Mass. 232. 

“ Dyer v. Dyer, 2 Cox, Ch. 98; Comyn, Dig. Chancery, 4, W, 4; Jeremy, Eq. Jur. 89 to 
92; Bacon, Abr. Uses and ts, D. 

“ Rider v. Kidder, 10 Ves. Ch. 866; Ebrand v. Dancer, 2 Chance. Cas. 26; Lloyd v. Read, 
1 P. Will. Ch. 607. 

8 1 Fonblanque, Eq. B. 2, c. 5, 33; Dyer v. Dyer, 2 Cox, Ch. 92; Jeremy, Eq. Jur. 92. 

“ Meany v. Head, 1 Mas. C. C. 319. : 

* Jarvis v. Rogers, 15 Maas. 389. i ; . 

“In the case of seamen’s wages and bottomry bonds, it is not necessary to retain the 
possession of a thing in order to continue the lien. 

€ Abbott, Shipp. 171. en 
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the possession is not requisite to support the lien, its surrender will not destroy 
it; as, for example, if a tenant of a farm should have a judgment against his 
landlord, the surrender of the estate after the lease expired would not affect the 
lien of the judgment. 

3963. Liens are divided into legal and equitable. The former are those 
which may be enforced in a court of law; the latter are valid only in a court 
of equity. Our observations under this head will be confined to equitable 
trusts. These liens arise from constructive trusts, and are wholly independent 
of the possession of the thing to which they are attached ; as, a charge or in- 
cumbrance. The lien which the vendor of real estate has on the estate sold 
for the purchase money remaining unpaid is a familiar example of an equitable 
lien. It exists not only against the vendee himself and his heirs, and other 
privies in estate, but also against all Page an purchasers having notice that 
the purchase money remains unpaid.“ e vendee, his heirs, and all other 
persons who have such notice, are considered to the extent of the lien as trus- 
tees for the vendor, upon the ground that having gotten the estate of another 
they cannot, in conscience, keep it without the payment of the consideration 
money. 

But a distinction must be observed between the cases of a volunteer and 
purchasers under him with notice, or having an equitable title only, and a pur- 
chaser under a conveyance of the legal estate, made bona fide without notice, 
for a valuable consideration which has been paid. In the former case the pur- 
chaser becomes a trustee, and, as such, responsible for the unpaid purchase 
money ; in the latter the lien of the vendor is gone.” 

When the vendee has sold the estate to a bona fide purchaser without notice, 
and the consideration money has not been paid by the latter, the original vendor, 
being unpaid, may proceed against the estate for his lien, or against the con- 
sideration money in the hands of such purchaser for satisfaction, because, in 
such case, the latter, not having paid his money, takes it cum onere, to the extent 
of the consideration money which remains unpaid, it being a rule in equity that 
where trust money can be traced, it shall be applied to the purposes of the 
trust. 

An assignee, under a general assignment for the benefit of creditors generally, 
will be considered as a volunteer, and not a purchaser for a valuable consider- 
ation, and, therefore, bound to pay the parle! money remaining unpaid out 
of the property assigned ; on the contrary, an assignment made to particular 
creditors, for their security or satisfaction, when they have no notice that the 
purchase money remains unpaid, will be considered as any other bona fide pur- 
chaser without notice.” | 

In general, the lien of the vendor is presumed to exist for the unpaid pur- 
chase money, and it lies upon the purchaser to show it has been discharged ;™ 
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Mathews, Pres. 892. 

“ Mackreth v. Symmons, 15 Ves. Ch. 829; Bavley v. Greenleaf, 7 Wheat. 46; Garson v. 
Green, 1 Johns. Ch. N. Y. 308; Champion v. Brown, 6 Johns. Ch. N. Y. 402; 1 Fon- 
p aage, Eq. B. 1, c. 3, 3 3, note (e); Ross v. Whitson, 6 Yerg. Tenn. 50; Eubank v. Poston, 
5 T. B. Monr. Ky. 287; White v. Casanave, 1 Harr. & J. Md. 106; Ghiselin v. Ferguson, 4 
Harr. & J. Md. 522; Graves v. McCall, 1 Call, Va. 414, Hundley v. Lyons, 5 Munf. Va. 
342; Wynne v. Alston, Dev. Eq. No. C. 163; Voorhis v. Instone, 4 Bibb, Ky. 342; Gallo- 
way v. Hamilton, 1 Dan. Ky. 576; Watson v. Wells, 5 Conn. 468. 

© See Mackreth v. Symmons, 15 Ves. Ch. 340, 347. 

& Champion v. Brown, 6 Johns. Ch. N. Y. 402; Boon v. Barnes, 23 Miss. 186. 

6 See Lench v. Lench, 10 Ves. Ch. 511; Ex parte Morgan, 12 Ves. Ch. 6; Irvine v. 
Campbell, 6 Binn. Penn. 118; Wood » Bank of Kentucky, 5 T. B. Monr. Ky. 195; Eu- 
bank v. Poston, 5 T. B. Monr. Ky. 287. 

% Bayley v. Greenleaf, 7 Wheat. 56; Mitford v. Mitfcrd, 9 Ves. Ch. 100. 
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this may be done by proving that separate securities have been taken by the 
vendor for the purchase money.* 

3964. Sometimes a lien is created for the money expended in repairs and 
improvements of an estate, either real or personal; as, where they have been 
made on joint property for à joint benefit. 

3065. With regard to real estate it may be stated that at common law when 
there are two tenants in common, or joint tenants of a house or mill, and it 
happens to fall into decay, and one of them is willing to repair and the other 
is not, he who is willing to repair may sue out a writ de reparatione facienda, 
because the owners are bound pro bono publico to maintain houses and mills 
which are for the habitation of man.® In equity, money laid out, bona fide, 
for repairs and improvements, constitutes a lien upon the land, when expended 
by one tenant in common, or a joint tenant, for the benefit of both.” 

At law there is no remedy in these cases, unless there has been an express or 
implied agreement upon which the action may be founded ; but in equity, on 
the contrary, the remedy has been extended to all cases where the party making 
the repairs and improvements acted bona fide and innocently, and there has 
been a substantial benefit conferred on the owner, so that, ex @quo et bono, he 
ought to pay for such benefit. 

6. Liens for repairs to personal pr do not generally exist where 
the property is not in the possession of the creditor, but it seems a lien exists 
for repairs done to foreign ships, in favor of material men and artificers, and 
if paid by the master of the ship, he is substituted with regard to such claims 
to the rights of artificers and material men.” 

3967. When property is bought subject to a charge or debt, and the debtor 
makes himself personally liable by his own express contract or covenant for it, 
the lien is continued by implication, and the real estate is treated as the primary 
debtor, and the purchaser is a surety. In a case of this kind, when the pur- 
` chaser dies, as between his heirs, devisees, or distributees, the debt is to be paid 
out of the real estate, and if it should be collected on the bond or personal ob- 
ligation, out of the personal estate, the party entitled to the personal assets 
will be substituted in the place of the itor, and be entitled to payment out 
of the real estate.” 

8968. The next object to occupy our attention will be implied or construct- 
ive trusts, which arise without any intention on the eal of the trustee, but 
which are binding upon his conscience by operation of law. 

3969. The law raises a trust where money has been paid to another by mis- 
take, and where the receiver cannot in conscience keep it; he is then consid- 
ered as a trustee for him from whom.he received it. It is material in these 
cases to distinguish between a mistake of law and a mistake of fact. If A pay 


& Brown v. Gilman, 4 Wheat. 255, 290; Weelbom v. Williams, 8 Ga. 258; Green v. Der- 
noss, 10 Humphr. Tenn. 371; Dixon v. Dixon, 1 Md. Ch. Dec. 220. 
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Loring v. Bacon, 4 Mass. 576; Doane v. Badger, 12 id. 65; Converse v. Ferre, 11 id. 326. 

6t 2 Fonblanque, Eq. B. 2, c. 4, 3 2, note (g); Lake v. Gibson, 3 P. Will. Ch. 158. 

8 Town v. Needham, 3 Paige, Ch. N. Y. 545; Hibbert v. Cooke, 1 Sim. & S. Ch. 552; 
see Graham v. Graham, 6 T. B. Monr. Ky. 562; Robinson v. Ridley, 6 Madd. Ch. 2; Green 
v. Biddle, 8 Wheat. 1; Shine v. Gough, 1 Ball & B. Ch. Ir. 444. 

7 a The purrs: 1 Wheat. 185; The General Smith, 4 Wheat. 488; The St. Jago de Cuba, 
eat. 409. 

© Lechmere v. Charleton, 15 Ves. Ch. 197; McLearn v. McClellan, 10 Pet. 625; Craig v. 
Leslie, 8 Wheat. 582; Hewes v. Dehon, 3 Gray, Mass. 305; Cumberland v. Codrington, 3 
Johns. Ch. N. Y. 229, 257; Halsey v. Reed, 9 Paige, Ch. N. Y. 446; Dover v. Gregory, 10 
Sim. Ch. 393; and see Hoff’s Appeal, 24 Penn. St. 200: Mitchell v. Mitchell, 8 Md. Ch. 
Dec. 71; Thompson v. Thompson, 4 Ohio, oF Aas 
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to B a sum of money which he believed he owed him, and, in fact, A’s agent 
had before that time paid B’s agent, this is a mistake of fact, and B becomes a 
trustee for that money for the use of A; but if A had paid the same money to 
B, supposing that the statute of limitation was no bar, when, in truth, it barred 
the debt, this is a mistake of law, and, as B was justly entitled to be paid, the 
money cannot be recovered from him; for, having received only what be- 
longed to him, he is not bound in conscience to return it.” 

3970. It is a rule of very universal application that whenever the property 
of a party has been wrongfully A R F A or a trust fund has been wrongfull 
converted into another species of property, if its identity can be traced, it will 
be liable in its new form to the rights of the original owner, or of the cestui 

trust. 

1 When property which is the object of a trust is sold or transferred by the 
trustee to another, with notice of the trust, the purchaser will hold it subject 
to the trust as it was in the hands of the original trustee. And when trust 
property has been changed, it will not be divested of the trust, but if it can be 
traced, that, or the property which represent it, will continue subject to the 
trust, because an abuse of a trust can never give a right.* For the same 
reason the trustee is liable for all profits and interest he has made out of the 
property held by him in trust.® 

397L The trusts which have been the subject of our inquiries have all been 
of domestic origin and to be executed in this country. There are others which 
attach to trust property situate in a foreign country, or are to be executed there. 

It has already been observed that courts of equity are not confined in their | 
jurisdiction to the subject matter which is to be affected by the decree. The 
decree of such a court acts primarily in personam. When the parties are within 
their jurisdiction or within their process, these courts will take cognizance of 
the case and afford full relief, although the property may be in a foreign country, 
unless in cases where the court cannot, in the nature of things, afford the relief 
asked ; as, to grant partition of lands in a foreign country.® 

In cases of fraud, trust, or contract, courts of equity will exercise a juris- 
diction wherever the person may be found, although lands which are the sub- 
ject matter in dispute may be in another jurisdiction, and they may be affected 

y the decree.” 
3972. By the term election, as used in equity, is meant the obligation on a 


6 2 Fonblanque, Eq. B. 2, c. 1, note (b); Ripley v. Gelston, 9 Johns. N. Y. 201; Morris 
v. Tarrin, 1 Dall. 148; Bogart v. Nevins, 6 Serg. & R. Penn. 369; Irvine v. Hanlin, 10 
Berg. & R. Penn. 219; Espy v. Allison, 9 Watts, Penp. 462; Mann’s Appeal, 1 Penn. St. 
24; Hinkle v. Eichelberger, 2 Penn. St. 484, 

& Courts of law will entertain an action of assumpsit, for money had and received, when 
the money has been paid under such circumstances that the receiver cannot, ex æquo et 
bono, retain it. 

® Adair v. Shaw, 1 Schoales & L. Ch. Ir. 248, 262; Harford v. Lloyd, 20 Beav. Rolls, 
810; Hope v. Liddell, 21 id. 183; Hennessy v. je 33 id. 96; Taylor v. Plumer, 3 Maule 
& S. 574; Oliver v. Piatt, 3 How. 333; Murray v. Lylburn, 2 Johns. Ch. N. Y. 441. 

r. * Hassel v. Smithers, 12 Ves. Ch. 119; Taylor v. Plumer, 3 Maule & S. 574; Murray v. 
Lylburn, 2 Johns. Ch. N. Y. 441; Comyn, Dig. Chancery, 4, W, 29; Thompson v. Perkins, 
3 Mas. C. C. 252; Oliver v. Piatt, 3 How. 333; Whitwell v. Warner, 20 Vt. 425; Giddings 
v. Eastman, 5 Paige, Ch. N. Y. 561; Murray v. Lylburn, 2 Johns. Ch. N. Y. 441; Frith v. 
Cartland, 2 Hurlst. & M. Ch. 417; Docker v. Somes, 2 Mylne & K. Ch. 655; Harford v. 
Lloyd, 20 Beav. Rolls, 310. 

& Murray v. Lylburn, 2 Johns. Ch. N. Y. 441; Murray v. Ballou, 1 Johns. Ch. N. Y. 
581. — 

& Kildare v. Eustace, 2 Chanc. Cas. 188; Cartwright v. Pettus, 2 Chane. Cas. 214; 
Mitchell v. Bunch, 2 Paige, Ch. N. Y. 606; Massie v. Watts, 6 Cranch, 160; Foster v. 
Debon, 7 All. Mass. 57. 

61 Massie v. Watts, 6 Cranch, 160. 
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party to choose between two alternative rights or claims, in cases where he is 
entitled to one, but not to both. As, for example, in the case of two bequests 
to one devisee in a will, where from the contract it is apparent that the second gift 
is designed to be effectual only in the event of his declining the first, and the 
substance of the gifts combined is an option. 

The foundation of the doctrine is the intention of the author of the instru- 
ment; as the intention extends to the whole disposition, it is frustrated by the 
failure of any part. This doctrine of election, with many other doctrines of 
the courts of equity, appears to be derived from the civil law.* In that system 
of law this doctrine seems to have been confined to wills, and it was first ap- 
plied to such cases in English jurisprudence.” ; 

3973. Courts of equity have adopted the principle that a person shall not 
be permitted to claim under any instrument, whether it be a deed or will, with- 
out giving full effect to it in every respect, so far as such person is concerned. 
This doctrine is particularly called into exercise when a testator gives what 
does not belong to him, but to some other person, and gives to that person some 
estate of his own, by virtue of which gift a condition is implied, either that the 
legatee shall part with his own estate or shall not take the bounty. 

In a case of this kind, equity will not allow the first legatee to insist upon 
that by which he would deprive another legatee under the same will of the 
benefit to which he would be entitled if the first legatee permitted the whole 
will to operate, and therefore compels him to make his election between his 
rights, independently of the will, and the benefit under it. The principle of 
equity does not give to the disappointed legatee the right to detain the thing 
itself, but gives a right of compensation out of something else.” 

3974. To impose upon a party claiming under a will the obligation of 
making an election, the intention of the testator must be expressed, or clearly 
implied, in the will itself, in two respects: first, to dispose of that which is not 
his own ; and, secondly, that the person taking the benefit under the will should 
take under the condition of giving effect to it. 

Other cases of election might be put. A testator may bequeath property to 
his wife in satisfaction of her dower; wherever this appears, either by express 
words or by implication, it creates a case of election. But a simple gift of a 
legacy to a wife will not deprive her of her dower, and unless the intention to 
the contrary is clear, she will be entitled to both.” i 

Again, where the testator gives one of several things; as, one of my horses ; 
or ie he mentions two things and bequeaths one of them; as, my house in 
the city of Philadelphia, or five thousand dollars, at his choice. 

3975. This doctrine of election applies only to volunteers, it does not bind 
creditors ; they may take the benefit of a legacy for payment of debts, and also 
enforce their legal claims for the balance remaining unpaid, upon other funds 
disposed of by will.” 

3976. As the very term election imports a choice, the party who is to make 
it has a right to take sufficient time to obtain information, ah if need be, to a 
bill of discovery for that purpose. In general, he is not bound to make an 


® Inst. 2, 20, 4, 24,1; Dig. 30, 39,7; Pothier, Pand. lib. 30, t. 1, n. 125; Domat, liv. 4, 
t. 2, 9 3, arts. 3, 4, et 5. 

® Dillon v». Parker, 1 Swanst. Ch. 397, note; eae v. Kirwan, 2 Schoales & L. Tr. 
Ch. 449; Usticke v. Peters, 4 Kay & J. Ch. 437; McElfest v. Schley, 2 Gill, Md. 182; 
Preston v. Jones, 9 Penn. St. 456. 

% 2 Roper, Leg. Ch. 23, s. 1, p. 878. 

n Birmingham v. Kirwan, 2 Schoales & L. Ch. Ir. 452; 8 Woodesson, Lect. 498; Hol- 
ditch v. Holditch, 2 Younge & C. Ch. 18; Roberts v. Smith, 1 Sim. & S. Ch. 513; Fuller 
v. Yeates, 8 Paige, Ch. N. Y. 325. 

8 Kidney v. Coussmaker, 12 Ves. Ch. 153. 

544 


THE EXCLUSIVE JURISDICTION OF COURTS OF EQUITY. 8977-3979 — 


election until all the circumstances are known, and the state, condition, and 
value of the funds are clearly ascertained, for till then he can make no discrim- 
inatin choice, and a choice made in ignorance of such facts is not conclusive 
upon him. | 

3977. An election may be made by express acts or by implication ; in general, 
the cases must be decided by the circumstances attending them, rather than 
upon any rule; but long acquiescence is always evidence of a choice.” 

The court will not presume a disclaimer of the bequest where it is not mani- 
festly to the disadvantage of the devisee, but will where it is so.” 

3078. In equity satisfaction” is defined to be the donation of a thing, with 
the intention, express or implied, that such donation is to be an extinguishment 
of some existing right or E e in the donee. By satisfaction the testator does 
not intend to fulfil the contract, but he substitutes one thing for another, which 
is at least equivalent to ìt.” : 

This, like the doctrine of election and many others, was known and used by 
the civilians, and has been transplanted, much to the ornament and usefulness 
of our system of equity E e p 

Satisfaction may be express or implied. When a testator gives a legacy and 
declares that it shall be considered as a payment, settlement, or satisfaction of a 
debt or duty he owes, it is express, and the legatee will not be entitled to it and 
also the debt or duty. 

But most cases of satisfaction are implied, it being presumed that the legacy 
is given for the purpose of liquidating or satisfying the obligation of the testa- 
tor; for where a person indebted to another ipa arta to his creditor a lega 
equal to or exceeding the amount of the debt which is not noticed in the will, 
courts of equity, in the absence of any intimation of a contrary intention, have 
adopted the rule that the testator shall be presumed to have meant the legacy 
as a satisfaction of the debt. 

, When a testator, being indebted, bequeaths a legacy to his creditor simpliciter, 
and of the same nature as the debt, aa not coming within any of the exceptions 
mentioned below, it has in general been held to be a satisfaction of the debt 
when the legacy is equal to or exceeds the amount of the debt.” , 

3979, To this general rule of implied satisfaction there are many exceptions,” 

the principal of which are the following : 


™ Dillon v. Parker, 1 Swanst. Ch. 381, note (a). And it must be shown that the party 
was cognizant of his rights. Thurston v. Clifton, 21 Beav. Rolls, 447; Edwards v. Morgan, 
13 Price, Exch. 782. 

% Dillon v. Parker, 1 Swanst. Ch. 359, 381. As to the manner of making an election, 
when there is a disability on account of minority or coverture, see Mr. Swanston’s note (c) 
to Gratton v. Howard, 1 Swanst. Ch. 418. And see for the eflect of various circumstances, ' 
as change of situation, lapse of time, disability, ete., Brice v. Brice, 2 Moll. 21; Stratford 
v. Powell, 1 Ball & B. Ir. Ch. 1; Frank v. Frank, 3 Mylne & C. Ch. 1; Thynne v. Glengall, 
2 Hou. L. Cas. 131; Addison v. Bowie, 2 Bland. Ch. Md. 606. 

® Harris v. Watkins, 2 Kay & J. Ch. 473; Grosvenor v. Durston, 25 Beav. Rolls, 97; 
Anderson v. Abbott, 23 id. 457. 

1 See generally as to satisfaction, Fonblanque, Eq. 333; Yelv. 11, note; Suppl. to Ves. 
Ch. 204, 308, 311, 342, 348; 8 Comyn, Dig. Appendix, Satisfaction ; Roberts, Frauds, 46, n. 
15; 2 Story, Eq. Jur. Ch. 30; Roper, Le “Gh. 17; Stallman, Election and Satisfaction ; 
Mathews, Pres. Ch. 6; 1 Roper, Husb. & W. 501 to 611; 2 Roper, Husb. & W. 53-63, 

n Goldsmith v. Goldsmith, 1 Swanst. Ch. 219. 

% Dig. 80, 1, 84, 6; Dig. 30, 1, 123. 

% Prec. Chanc. 240. 7 

® The courts of equity lay hold of slight circumstances to escape from the general rule 
and create exceptions to it. In the case of Mathews v. Mathews, 2 Ves. sen. Ch. 636 
Sir Thomas Clark, master of the rolls, gives the subject an examination well worthy of 


perusal. 
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When the legacy is of less value than the debt, it shall not be deemed a part 


payment or satisfaction.” 

When the debt and legacy are of equal amount and there is a difference in 
the times of payment, so that the legacy may not be equally beneficial to the 
legatee as the debt.” 

When the legacy and the debt are of a different nature, either with reference 
to the subjects themselves or with respect to the interest given.® 

When the provision by the will is given for a particular purpose, such pur- 
pose will prevent the testamentary gift from being construed a satisfaction of 
the debt, because it is given diverso intuitu.™ 

When the debt is contracted subsequently to the making of the will, because 
the testator could not intend to satisfy a debt which he did not owe at the time 
of making his will.” 

When the legacy is uncertain and contingent.® 

When the debt itself is contingent, as when it arises from a running account 
between the testator and legatee,” or it is a negotiable bill of exchange.® 

When there is an express direction in the will for the payment of debts and 
legacies, the court will infer from the circumstances that the testator intended 
that both the debt owing from him to the legatee and the legacy should be 
paid. 

3980. Another important subject in which courts of equity have exclusive 
jurisdiction is that of charities, which are a species of trusts.” 

Charity, in its widest sense, denotes all the good affections which men ought 
to bear toward each other ;” in its moet restricted, which is the popular sense, 
it signifies relief to the poor. These species of charity are mere moral duties 
which cannot be enforced by the law.” But the term een is not employed 
in either of these senses in law; its signification is derived chiefly from the 
statute of 43 Eliz. c. 4. Those purposes are considered charitable which are 
enumerated in the act, or which by analogy are deemed within its spirit and 
intendment.* Lord Chancellor Camden describes a charity to be a gift toa 
general public use, which extends to the rich as well as to the poor.™ 

In the discussion of this subject it will be proper to inquire into the history 
of charities, the jurisdiction of courts of equity in cases of charities, the form 
and construction of the gift, and void charities. 

398L The use of charities probably owes its origin to the Roman law. The 


& Graham v. Graham, 1 Ves. sen. Ch. 262. . 

® Atkinson v. Webb, Prec. Chanc. 236; Goldsmid v. Goldsmid, 1 Swanst. Ch. 219; 
Nicholls v. Judson, 2 Atk. Ch. 300; Clark v. Sewell, 3 Atk. Ch. 96; Haynes v. Mico, 1 
Brown, Ch. 129; 1 McClel. & Y. Exch. R. 41. 

® Forsight v. Grant, 1 Ves. Ch. 298; Richardson v. Elphinstone, 2 Ves. Ch. 463; East- 

- wood v. Vinke, 2 P. Will. Ch. 614. 

& Mathews v. Mathews, 2 Ves. sen. Ch. 685; see Foster v. Evans, 6 Sim. Ch. 15. 

® Cransmer’s Case, 2 Salk. 508; Thomas v. Bennet, 2 P. Will. Ch. 848. 

® Nichols v. Judson, 2 Atk. Ch. 300. 

8 Rawlins v. Powell, 1 P. Will. Ch. 296. 

8 Carr v. Eastbrook, 3 Ves. Ch. 361. 

® Chancey’s Case, 1 P. Will. Ch. 408; Field v. Mostin, Dick. Ch. 548. 

% As to charities generally, see Boyle, Charities; Shelford, Mortm. 59; 2 Story, Eq. Jur. 
Ch. 81; Appendix to 4 Wheat. 1 to 23; 2 Maddock, Chance. Pract. 60; 2 Roper, on Leg. 
Ch. 19; 2 Hovonden: on Frauds, Ch. 26; Jeremy, Eq. Jur. 236; Bacon, Abr. Charitable 
Uses and Mortmain,; 1 Spence, Eq. Jur. Ch. 11; Duke, Charities. 

"i 1 Epistle to Cor. c. xiii. 

2 Kames, Eq. 17. 

S Shelford, Mortm. 59; Morice v. Bishop of Durham, 9 Ves. Ch. 399, 10 Ves. Ch. 522; 
Cox v. Basset, 3 Ves. Ch. 155; Attorney General v. Bower, 3 Ves. Ch. 714; Moggridge v. 
Thackwell, 7 Ves. Ch. 36; Brown v. Yeall, 7 Ves. Ch. 59, note (a). 

* Ambl. Ch. 651; Boyle, Char. 51; Bouvier, Law Dict. Charities, 
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emperor Constantine, after his conversion to Christianity, greatly encoura 
them. The usual rapacity of the clergy soon introduced such great abuses that 
it was found necessary to restrain them, and accordingly, in the time of Valen- 
tinian, certain mortmain laws were passed by which this permission to bequeath 
so lavishly to the church was withdrawn. l 

The history of uses in England is not easily traced anterior to the time of 
Elizabeth. It is probable that when charitable uses not superstitious were estab- 
lished at law in analogy to other cases of trusts, the court of chancery immedi- 
ately held the feoffees to such uses accountable in equity for the due execution 
of them, and in order to regulate them, the statute of 43 Elizabeth was passed. 

In the preamble of the statute are enumerated the uses which are considered 
charitable ; these are gifts, devises, and bequests for the relief of aged, impotent, 
and poor people, for the maintenance of sick and maimed soldiers and mariners, 
for schools of learning, free schools, and scholars of universities, for repairs of 
bridges, ports, havens, causeways, churches, sea banks, and highways, for the 
education and preferment of orphans, for or toward the relief, stock, or main- 
tenance for houses of correction, for marriages of poor maids, for the support, 
aid, and help of young tradesmen, handicraftsmen, and persons decayed, for 
the relief and redemption of prisoners or captives, or for aid or ease of any 
poor inhabitants, concerning payment of fifteenths, setting out of soldiers, and 
other taxes. 

Since the passage of this statute, which is emphatically called the statute of 
charitable uses, no bequest is deemed within the authority of chancery, and ca- 
pable of being established and regulated by it, except bequests for those pur- 
poses which that statute enumerates as charitable, or which, by analogy, are 
deemed within its spirit and intendment. 

Though gifts for superstitious uses will not be supported, yet others which 
are useful, although they are not within the letter of the statute, are deemed 
charitable within the equity of its provisions.” In imitation of the Romans, 
the English were obliged to pass statutes of mortmain to prevent the abuse of 
iving charities,” the principal of which is the statute of 9 Geo. IT, c. 36. 
his has not been generally adopted in the United States, though some of the 
provisions of the older statutes of mortmain have been adopted in some of the 
states of the Union. | 

3982. Since the enactment of the statute of 43 Elizabeth, courts of chancery 
have had express jurisdiction. After reciting the gifts for charitable uses 
which it legalizes, and that they had not been employed according to the char- 
itable intent of the givers and founders, by reason of frauds, breaches of trusts, 
and negligence in those that should pay, deliver or employ the same, the statute 
proceeds to enact that it shall be lawful for the lord chancellor, or lord keeper, 
to award commissions under the great seal to the bishop of every diocese, and 
other proper persons, to inquire by the oaths of a jury, and by other lawful 
ways and means, of all gifts, limitations, assignments, and appointments afore- 
said, of lands, tenements, rents, annuities, profits, hereditaments, goods, chat- 
tels, money, or stocks of money, and of the abuses, breaches of trusts, negli- 
gences, misemployments, not employing, concealing, defrauding, misconverting, 
and misgovernment in respect of such property given, limited, assigned, or a 
pointed, or hereafter to be given, etc., to or for any of the charitable or godly 
uses therein rehearsed ; and upon inquiry had, to set down such orders, judg- 
ments, and decrees, etc., as the lands, etc., may be duly and faithfully employed 


% Duke, Char. 105. 
% 2 Roper, Leg. 101; 2 Sharswood, Blackst. Comm. 272. As to the etymology and 
meaning of mortmain, see Bouvier, Law Dict. Mortmain. 
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for the charitable uses and intents before rehearsed for which they are given ; 
orders, etc., not being contrary to the orders of the founders, shall stand firm and 
good, and shall be executed accordingly, until the same shall be altered by the 
ord chancellor, etc., upon complaint by the party grieved.” 

The statute next makes provisions directing that certain cases shall be ex- 
cepted from its operation, and how orders shall be made by the chancellor, etc., 
and how they shall be executed ; and how and when such orders may be re-ex- 
amined, and final orders and decrees shall be made.” 

The ample powers given to the court of chancery by this statute were exer- 
cised to their full extent, and the court assumed to do by original bill in the 
first instance what it could do upon a commission. When the trust was for a 
definite object, and the trustee living, the court had jurisdiction by its ordinarv 
authority to compel its execution by bill, independently of the statute, for over 
all trusts the court has jurisdiction.” 

3983. In order to create a charity, the gift must be within the scope of the 
43 Elizabeth, and it must be definite and certain. A distinction must be ob- 
scrved between gifts in favor of individuals, however charitable the motive, and 
gifts for charitable purposes, in the sense of our definition, or between those 
which have been named respectively public and private trusts.'” In the latter 
casc, an intended bounty which wants certainty in the designation of the per- 
son necessarily fails, for there is noone on whom the gift is to be bestowed. 
But when the gift is general, as for the poor of a particular place or district, 
objects may readily be found; so a perfect private trust, from its very nature, 
may be varied or even annulled by the persons who are its sole objects. When 


" The statute of 43 Eliz. c. 4, is in force in Kentucky, Gass v. Wilhite, 2 Dan. Ky. 170; 
and North Carolina, Griffin v. Graham, 1 Hawks, No. C. 96; it is not in force in Maryland, 
Dashiell v. Attorney General, 5 Harr. & J. Md. 392; nor in Virginia, Gallego v. Attorney 
General,.3 Leigh, Va. 450. See 4 Wheat. 1; 3 Pet. 481. In Massachusetts and Pennsyl- 
vania, the principles adopted in the English courts of chancery, respecting charitable uses, 
under the 43 Eliz., have been adopted as the common law of those states. Going v. Emery, 
16 Pick. Mass. 107; 4 Dane, Abr.6; Whitman v. Lex, 17 Serg. & R. Penn. 88; Mayor 
v. Elliot, 3 Rawle, Penn. 170; McGirr v. Aaron, 1 Penn. 49; Beall v. Fox, 4 Ga. 404; 
Miller v. Chittenden, 2 Iowa, 316; Carter v. Balfour, 19 Ala. N. 8. 814; Dickson v. Mont- 

omery, 1 Swan, Tenn. 348; Williams v. Williams, 9 N. Y. 525; Fountain v. Ravenel, 17 
How. 369. In delivering the opinion of the court in the case of Wheeler v. Smith, 9 How. 
78, McLean, Justice, says, “Charitable bequests, from their nature, receive almost universal 
commendation. But when we look into the history of charities in England, and see the 
gross abuses which have grown out of their administration, notwithstanding the enlarged 

owers of the courts, aided by the prerogative of the sovereign and the legislation of par- 
iament, doubts may be entertained whether they have, upon the whole, advanced the 
po good. When this country achieved its independence, the prerogatives of the crown 
evolved upon the people of the states; and this power still remains with them except so 
far as they have delegated a portion of it to the federal government. The sovereign will 
is made known to us by legislative enactment. And to this we must look in our judicial 
action, instead of the prerogatives of the crown. The state, as a sovereign, is parens 
atriæ. 
Pii The common law, it is said, we brought with us from the mother country, and which 
we claim as a most valuable heritage. This is admitted, but not to the extent sometimes 
urged. The common law in all its diversities has not been adopted by any one of the 
states. In some it has been modified by statute, in others by usage. And from this it 
appears that what may be the common law of one state is not necessarily the common law 
of any other. We must ascertain the common law of each state by its general policy, the 
usages sanctioned by the courts, and its statutes. And there is no subject of judicial ac- 
tion which requires the exercise of this discrimination more than the administration of 
charities. No branch of jurisprudence is more dependent than this upon the forms and 
ira of the common law.” See also Perin v. Carey, 24 How. 465; Magie v. Dutch 

hurch, 2 Beasl. Ch. N. J. 77; Attorney General v. Trinity Church, 9 All. Mass, 422. 

% See Statute, 43 Eliz. c. 4. 

® See 2 Fonblanque, Eq. B. 2, pt. 2, c. 1, 3 2, note (d). 

10 Attorney General v. Aspinwall, 2 Mylne & C. Ch. 618. 
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the trust is intended to be permanent, it cannot be subject to the will or caprice 
of those who, for the time being, may be its objects; so the rules against per- 
petuities cannot apply to charitable or public trusts, which, from their very 
nature, are generally intended to be perpetual.” 

It is a general rule that when the trust is not ascertained, or when it is gen- 
eral and indefinite, or it is of a mere private nature, or not within the scope of 
the statute, it is utterly void, and the property passes to the next of kin.’ 

3984. Courts of equity have always looked upon charities with a favorable 
eye, and such bequests have been more liberally construed than in the case of 
gifts to individuals. If, for example, a testator should give his property to 
such person as he should name to be his executor, and he should appoint no 
executor, in this case, as to individuals, the testator must be held to die intestate, 
and the next of kin will take. In cases of charity courts of equity will supply 
the place of an executor, and carry the bequest into effect, although, in the case 
of individuals, it must have failed.“ 

But the courts have gone still farther, and have held that when the bequest 
indicates a charitable intention, and the object to which it is to be applied is 
against public policy, the court will lay hold of the positive intention and ex- 
ecute it for the purposes of charity agreeably to law, instead of defeating it 
altogether, or enforcing a thing to be done against the policy of the law.™ 

3985. Another rule has been adopted in equity, that when a bequest is un- 
certain as to the persons, or whether the persons who are to take are in esse or 
not, or whether the legatee is capable or incapable of taking, or whether the 
bequest can be carried into execution or not, the courts will sustain the legacy 
on the doctrine of cy près. 

These words, cy près, are old French, and signify as near as. When a de- 
vise is stemmed which cannot be carried out, the courts do not declare the 
charitable bequest to be utterly void, but expound the will in such a manner 
as to carry the intention of the testator into effect, as near as the rules which 
prevent its being literally fulfilled will permit; this is called a construction cy 

és. i 
PN umerous examples of such construction may be found in the books;'™ as, 
if a devise be made to an existing corporation by a misnomer which makes it 
void at law, it will be held good in equity.'"* When a charity is so given that 


1 ‘White v. White, 7 Ves. Ch. 483. 

3 See Ommaney v. Butcher, 1 Turn. & R. Ch. 260; Baptist Assoc. v. Hart, 4 Wheat. 1; 
McCord v. O’Chiltree, 8 Blackf. Ind. 22. 

1 Mills v. Farmer, 1 Mer. Ch. 55, 96; Moggridge v. Thackwell, 7 Ves. Ch. 86. See 
Attorney General v. Hickman, 2 Eq. Cas. Abr.; White v. White, 1 Brown, Ch. 12. And 
in such a case the court will compel the heir to act till another be appointed by the court. 
Burr v. Smith, 7 Vt. 241; Bartlett v. Nye, 4 Metc. Mass. 878; McCartee v. Orphan Society, 
9 Cow. N. Y. 484; Potter v. Chapin, 6 Paige, Ch. N. Y. 649. 

1% Duke, Uses, Bridgman, ed. 466; De Costa v. Depas, 1 Vern. Ch. 248; 7 Ves. Ch. 36, 
75; Casey v. Abbot, 7 Ves. Ch. 490. 

1 Duke, Char. Uses, Bridgman, ed. 355; Baptist Assoc. v. Hart, 4 Wheat. 1; 8 Pet, 


App. 481. . 

ie Cruise, Dig. t. 38, c. 9, s. 34; 2 Story, Eq. Jur. 31169; Jeremy, Eq. Jur. 245. See, 
as to ee of conditions cy ger 1 Roper, Legacies, 514. 

w See Mills v. Farmer, 1 Mer. Ch. 55; Attorney General v. Combe, 2 Chance. Cas. 18; 
Rivett’s Case, F. Moore, 890; Attorney General v. Bowyer, 3 Ves. Ch. 714; West v. Knight, 
1 Chanc. Cas. 135; White v. White, 1 Brown, Ch. 12; Attorney General v. Platt, Cas. temp, 
Finch, 221; Attorney General v. Peacock, Cas. temp. Finch, 245; Attorney General v. 
Syderfin, 1 Vern. Ch. 224; Clifford v. Francis, 1 Freem. Ch. 330; Bacon, Abr. Charitable 
Uses and Mortmains, E; Duke, Char. Uses, 33, 115; Comyn, Dig. Chancery, 2, N, 2; High- 
more, Mortm. 204. 

18 Anon. 1 Chanc. Cas. 267. bið 
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there can be no objects, the court, under the doctrine of carrying the execution 
ey près, will order a new scheme to execute it.'” 

ormerly, this doctrine of cy prés was carried to such extravagant length 
that the court of chancery made a man’s will, instead of permitting that to stand 
which he had himself declared to be such. But in modern times a more just 
and reasonable interpretation is given to such dispositions; the general intention 
will be carried into effect, if not in form, in substance. The court will not de- 
cree the execution of the trust of a charity in a manner different from that in- 
tended, unless it is apparent that intention cannot be carried out literally. When 
that is the case, the court will adopt another mode consistent with the general 
intention, so as to execute it in substance according to the will of the testator. 
And, to prevent the defeat of a charity, the court will dispose of the revenue 
by a new scheme, by virtue of the principle of cy prés, as near as may be, con- 
sistently with the testator’s will. 

39868. In general, charitable bequests ought to be certain as to the persons 
or objects to which they are applied; but an uncertainty as to them will not 
render them void, for when the testator has manifested a general intention to 
give tocharity, the failure of the pruna mode by which the charity is to be 
effected will not destroy it, and if there are surplus funds, they will, upon the 
same principle, be applied to other purposes similar to those for which the 
principal fund was given. These rules go upon the intention of the testator, 
which courts of equity endeavor to effectuate." 

3987. But when the testator had but one particular object in view, and that 
fails, the legacy is void, and the next of kin will take, because in such case 
there is no general charitable intention." 

3988. A charitable bequest may be avoided and the charity will fail for un- 
certainty on two grounds. 

When the amount to be given is uncertain; for example, where the bequest 
contemplated the surplus which was to remain after a prior gift, void by the 
statute of mortmain, and as that gift was void it left the whole corpus of the 
fund unaffected by the prior gift, of course there could not be any surplus in 
strictness, and, there being. no means of ascertaining how much the residue 
would have been, the charitable bequest was void.’ 

When the purpose of charity, expressed by the testator, is uncertain and in- 
definite ; as, where the testator directed that the proceeds of certain trust moneys 
should, from time to time for ever, be applied by his trustees “in the purchasing 
of such books as, by proper dispositions of them under the following directions, 
may have the tendency to promote the interests of virtue and religion, and the 
happiness of mankind, the same to be disposed of in Great Britain, or any 
other part of the British dominions; this charitable design to be executed by, 
and under the direction or superintendence of, such persons, and under such 
rules and regulations, as by any decree or order of the high court of chancery 
shall from time to time be directed in that behalf.” This bequest was deter- 
mined to be too indefinite to be executed by the court, and of course the next 
of kin became entitled to it." 


19 Attorney General v. Oglander, 3 Brown, Ch. 160; see Attorney General v. City of 
London, 3 Brown, Ch. 171; 1 Ves. Ch. 243. 

110 See Attorney General v. Earl of Winchelsea, 8 Brown, Ch. 878; Mills v. Farmer, 1 
Mer. Ch. 65; Attorney General v. Hurst, 2 Cox, Ch. 364, 365. 

u Jeremy, Eq. Jur. 245; 2 Story, Eq. Jur. 3 1182. 

13 Chapman v. Brown, 6 Ves. Ch. 404. 

18 Browne v. Yeale, cited in note to 7 Ves. Ch. 50. See Morice ». Bishop of Durham, 9 
Ves. Ch. 399,10 Ves. Ch. 522; Moggridge v. Thackwell, 7 Ves. Ch. 36; James v. Allen, 
ale Ch. 17; Ommaney v. Butcher, 1 Turn. Ch. 260; Vezey v. Jamson, 1 Sim. & & 

'h. 69, 
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3989. By the English law a superstitious use is described to be when lands, 
tenements, rents, goods, or chattels are given, secured, or appointed for and to- 
ward the maintenance of a priest or chaplain to say mass; for the maintenance 
of a priest or other man to pray for the soul of any dead man in such a church 
or elsewhere; to have or maintain perpetual obits, lamps, torches, ete., to be 
used at certain times to help to save the souls of men out of purgatory; these 
and such like uses are declared to be superstitious, to which the king, by force 
of several statutes, is authorized to direct and appoint all such uses to such 
purposes as are truly charitable." l 

In the United States, where all religious opinions are free and the right to 
exercise them is secured to the people, a e to support a Catholic priest, 
and perhaps certain other uses forbidden in England, would not in this country 
be considered as superstitious uses. It is not easy to see how there can be 
a superstitious use in this country, at least in the acceptation of the British 
courts. 

In England gifts and bequests to superstitious uses are not held to be void, 
but the chancellor directs their application to some charitable purposes which 
are lawful under the idea that the main object of the testator was charity, and 
if his gift be applied to charitable uscs, his intention has been followed. 

. The next subject of examination under this head of exclusive juris- 
diction is that which is exercised for the protection of infants and of their 
property. Sn 

It is perhaps not very certain upon what principle courts of equity have as- 
sumed jurisdiction over infants, nor is the speculative examination of the origin 
of such power of much consequence. In every civilized state the law must pro- 
tect those who are unable to protect themselves, and where courts of chancery 
exist, this power is vested in them, or in courts possessing equitable powers. 
In some of the states of the Union, the power of appointing and removing guar- 
dians for infants and of taking care of their property is confided in spall ju-. 
risdictions, vested with ample powers for the purpose, but differing greatly in 
their details. 

Courts of equity exercise a power of appointing and removing guardians for 
infants and providing for their maintenance. 

389L When treating of persons” we considered the various kinds of guar- 
dians, their rights and duties; it will not here be required that we should ex- 
amine that subject. It will be sufficient to say that when an infant who has 
property has no guardian, or none who is capable of acting, and there is no 
other tribunal vested with this jurisdiction, a court of equity will appoint a 
guardian to take care of the person and estate of the infant. 

Not only will a court of equity appoint guardians, but remove them, for the 
protection of the infant or of his property whenever such guardians have been 
guilty of misconduct, and this wliether they have been appointed by its own 
authority or by the courts of common law, or even testamentary or statute guar- 
dians, whenever sufficient cause can be shown for such a purpose." This is 
upon the principle that a guardian is considered as a delegated trustee, and as 


1 Bacon, Abr. Charitable Uses and Mortmain, D; Duke, Char. Uses, 105; Smart v. 
Spurrier, 6 Ves. Ch. 567; Adams v. Lambert, 4 Coke, 104. 

15 See Magill v. Brown, Zane’s Case, Pamph.; McGirr v. Aaron, 1 Penn. 49; Beaver v. 
Filson, 8 Penn. St. 327; Witman v. Lex, 17 Serg. & R. Penn. 388; Methodist Church v. 
Remington, 1 Watts, Penn. 224. 

ne Methodist Church v. Remington, 1 Watts, Penn. 224. 

1 Before, 339. : 

18 Matter of Nicoll, 1 Johns. Ch. N. Y. 25; Kettletas v. Gardner, 1 Paige, Ch. N. Y. 488; 
Disbrow v. Henshaw, 8 Cow. N. Y. 350. ne 
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such answerable in a court of equity for any abuse, or danger of abuse, of his 
trust. When the guardian has only been mistaken, or his conduct is less 
reprehensible than the commission of a wilful wrong, the court will regu- 
sneer direct his conduct in regard to the custody and maintenance of the 
ward.’ 

In its provident care for the benefit of infants a court of equity will not only 
remove guardians for improper conduct, but will assist them, when required, to 
obtain the custody of the ward, and compel the latter to submit to the lawful 
authority of the guardian.™ 

3892. Though the law, following nature, has vested the parents with a power 
and authority over theit children, upon the presumption that the children will 
be properly taken care of and brought up as useful members of society, yet 
when this presumption is rebutted, and it is found that they are guilty of gross 
ill treatment or cruelty toward their infant children, the latter will be taken out 
of their custody and laced under the care of persons who shall act as guardians. 
If, for example, a father should be in constant habits of drunkenness and blas- 
phemy, or of low and gross debauchery, or guilty of such other conduct as tends 
to the corruption and contamination of his children, or should he otherwise act 
injuriously toward their interest or their property, the court of chancery will 
deprive him of this power which he has so shamefully abused, and vest it in 
. more worthy hands.” 

3993. In many instances an infant who stands in the condition of a ward in 
chancery will receive protection to which he would not be entitled if he were 
in ee A situation. An infant may be a ward of chancery by express ap- 
pointment of a guardian, or by implication. Properly considered, a ward of 
chancery is a person who is under a guardian appointed by the court of chan- 
cery ;'“ but whenever there is a suit instituted in that court relative to the 
person or property of an infant, although he is not under any express general 
guardian appointed by the court, he is treated as a ward of the court, and as 
being under its special cognizance, care, and protection.” 

A ward of chancery being under the care and protection of the court, not 
only his person, but his property, is subject to its control. Every act done 
without direction of the court is considered a violation of its authority, and 
the party offending may be punished for a contempt, and compelled to submit 
to such orders by imprisonment as in other cases of contempt.’ 

3994, When the matter is not vested by statute in other tribunals, a court 
of equity will, upon petition, without any formal proceedings by bill, settle 
a due maintenance upon the infant, whether he be a ward of the court or 
not. 

It is usual in considering the amount to be fixed for the maintenance of an 
infant to take into view all the circumstances of the case, and in all things to 
do what is most for the benefit of the infant. In common cases the courts 


u9 Jeremy, Eq. Jur. 217; Foster v. Denny, 2 Chanc. Cas, 237; Spencer v. Earl of Ches- 
terfield, Ambl. Ch. 146; O’Keefe v. Casey, 1 Schoales & L. Ch. Ir. 106; Duke of Beaufort 
v. Bertie, Dick. Ch. 791, 1 P. Will. Ch. 703; De Manneville v. De Manneville, 10 Ves. Ch. 
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19 Ex parte Hopkins, 3 P. Will. Ch. 152, Cox’s note; Real v. Mellish, 2 Swanst. Ch. 
533, 537, note. 

11 Ex parte Mountfort, 15 Ves. Ch. 445, 446; Jeremy, Eq. Jur. 217, 218; 2 Se ee 
Jur. 7 1341; Wellesley v. Wellesley, 2 Bligh, Hou. L. N. 8. 124; 2 Russ. Ch. 1, 20; Wood 
v. Wood, 3 Ala. N. s. 756. 

13 2 Fonblanque, Eq. B. 2, part 2, c. 2, 31, note (b). 

18 Wellesley v. Wellesley, 3 Bligh, Hou. L. N.s. 137; Wright v. Nayler, 6 Madd. Ch. 
77; Hughes v. Science, Ambl. Ch. 302, note. 

1% 2 Fonblanque, Eq. B. 2, part 2, c. 2, 21, notes (b) and (c). 
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confine the expenses within the limits of the income; but when the estate is 
small, and more means are necessary for the maintenance and support of the 
ward, the court will sometimes allow the capital to be broken upon; but with- 
out the sanction of the court, a trustee will not be permitted to use any of the 
capital for that purpose.'” 

When the father of the infant is living, he is bound to support his child if 
of sufficient ability ; but if he be not able to support his child according to his 
situation and prospects in life, and the child has a separate estate, a court of 
equity will, for his benefit, allow a sufficient sum for his maintenance and 

ucation.”” 

3995. The courts of equity, considering a married woman as having some 
capacity, treat her differently from what she is treated at law. The object of 
this head will be to examine her condition during the coverture, her right to 
make contracts with her husband, how she may acquire separate estate, her 
right to alimony and maintenance. 

3996. By the common law the husband and wife are treated for most pur- 
poses as one person. The legal existence of the wife ie merged during the 
coverture into that of her husband, so that she is, in general, unable to enter 
into contracts with him, or, without his consent, with any other person ;'” she 
cannot sue or be sued without being joined with him. 

In courts of equity, on the contrary, the husband and wife, although they 
are recognized as they are treated at common law in relation to their legal 
rights, are yet considered, as they are by the civil law, as having separate 
estates, being able to make separate contracts, creating separate debts, and suf- 
fering separate injuries. In equity, the wife may be sued by her husband, or 
she may sue him, as we shall see when we come to consider who may sue and 
be sued in equity. 

3997. When the husband and wife make a contract before marriage, it is 
generally extinguished, both at law and in equity, by their subsequent union. 
But when, by articles entered into, or a settlement executed before marriage 
which is ‘to acquire its force and effect by the marriage, by which the wife is to 
have a certain provision in lieu of her fortune, the husband virtually becomes 
a purchaser of the wife’s fortune, and she becomes entitled to her provision, 
although there may be no intervention of trustees, and such contract will be 
enforced in equity.'* And where the wife, before the marriage, gave a bond to 
her intended husband, that in case a marriage took effect, she would convev to 
him her estate in fee, the parties having subsequently married, this contract 
was enforced in equity.'™ it may be laid down as a rule that when the agree- 


1% Teague v. Dendy, 2 M’Cord. Eq. So. C. 211; Sweet v. Sweet, Speers, Eq. So. C. 309; 
Long v. Norcom, 2 Ired. Eq. No. C. 354. 

1% 2 Fonblanque, Eq. B. 2, part 2, c. 2, 31, note (d); Ex parte Green, 1 Jac. & W. Ch. 
253; McDowell v. Caldwell, 2 M’Cord, Eq. So. C. 58; Heyward v. Cuthbert, 4 Des. Eq. So. 
C. 445; matter of Bostwick, 4 Johns. Ch. N. Y. 100; Cudworth v. Thompson, 3 Des. Eq. 
So. C. 258; Hanson v. Chapman, 8 Bland, Ch. Md. 198. 

m Jeremy, Eq. Jur. 221, 222; Barry v. Barry, 1 Moll. Ch. Ir. 210; Simon v. Barber, 
Taml. Rolls, 22. See Edgeworth v. Edgeworth, 1 Beat. 328; Cudworth v. Thompson, 3 
Des. Eq. So. C. 258; In the matter of Kane, 2 Barb. Ch. N. Y. 375. 

1® See before, 275, et seg. By statute she is allowed to convey her real estate, or her 
dower in that of her husband, when she joins him in the deed, and it is acknowledged, as 
may be required by law. Even by the common law her very being is not absolutely ex- 
tinct; she may act as attorney for her husband, and, with his consent, for others; she may 
swear articles of peace against him; she may also, with his consent, act as executrix. See 
2 Story, Eq. Jur. 3 1367, note. 

1% Garforth v. Bradley, 2 Ves. sen. Ch. 675, 677. P 

1% Carmel v. Buckle, 2 P. Will. Ch. 243. See 2 Ed. Ch. 252; Rippon v. Dawding, Ambl. 
Ch. 566; Rivers v. Rivers, 8 Des. Eq. So. C. 190. 

Vou. IL.—3 U 59 


3998-4001 THE EXCLUSIVE JURISDICTION OF COURTS OF EQUITY. 


ment is such that it cannot create a debt or raise a demand during the cover- 
ture, the marriage shall not extinguish the agreement.” 

3998. A contract made between husband and wife cannot be enforced at law, 
but post nuptial contracts, as between themselves, are in general obligatory in 
equity." If, for example, for a sufficient legal or equitable reason, a man con- 
tract with his wife that she should separately and enjoy property be- 
queathed to her, the contract would be satppeed in equity ; as, where the hus- 
band used the separate property of the wife, it was held this was a sufficient 
consideration for a deed b fim to her’®™ So, on the other hand, if the wife, 
having a separate estate, should enter bona fide into a contract with her husband 
to make him a certain allowance out of the income of such separate estate, it 
would be enforced in equity, though void at law.™ 

Indeed, not only will the express contracts between husband and wife, when 
made bona fide, be enforced in equity, but the wife may become the creditor of 
her husband without any such express agreement; as, when the wife unites 
with her husband to pledge her separate estate to pay his debts or to relieve his 
necessities, in equity the transaction will be treated according to the intent of 
the parties and she will be deemed a creditor, or, if so agreed upon in the first 
place, as a surety for him.” 

. In treating of the separate estate of the wife we must ascertain what is 
the wife’s separate estate, how a married woman acquires separate property, 
how far the wife’s separate property can be bound during the coverture, what is 
the wife’s equity to have a settlement out of her own property, and what right 
a married woman has to dispose of her separate estate. 

4000. By the term separate estate is meant that property which belongs to a 
married woman, and over which her husband has no right in equity. This 
may consist of lands or personal chattels. 

There is one kind of property to which a feme covert is entitled, known by 
the name of paraphernalia. This term is derived from the Greek, and trans- 
planted from the civil law into our own; it is personal property which a mar- 
ried woman uses personally during her husband’s life, consisting gentrally of 
her clothing, =e and ornaments suitable to her condition in life, and which 
she is entitled to retain after his death.® 

400L During the lifetime of her husband a woman has only a qualified 
right to her paraphernalia. If such articles were given to her by her husband, 
they will not be treated as an absolute gift to her and as her separate property ; 
for if they were, she might dispose of them at any time, and he could under no 
circumstances appropriate them to his own use. In this case a distinction is 
made between those which are articles of necessity and those which are mere 


11 Smith v. Stafford, Hob. 216; Clark v. Shia) sii Croke, Jac. 571; Tylley v. Pierce, 
Croke, Car. 376; Lady d’Arcy’s Case, 1 Chanc. Cas. 21; Pridgeon’s Case, 1 Chanc. Cas. 
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its Fonblanque, Eq. B. 1, c. 2, 3 6, note (n); Livingston v. Livingston, 2 Johns. Ch. N. 
539. 


133 Lessee of Hill v. West, 8 Ohio, 223. See Garlick v. Strong, 3 Paige, Ch. N. Y. 440; 
Sweat v. Hall, 8 Vt. 187; Dibble v. Hutton, 1 Day, Conn. 21. 

1% More v. Freeman, Bunb. Exch. 205. 

1 Fonblanque, Eq. B. 1, c. 2, 3 6, note (n); Roper, Husb. and Wife, 148. See James v. 
Fisk, 17 Miss. 144; Naimcewicz v. Gahn, 3 Paige, Ch. N. Y. 614. 

1% Firemen’s Ins. Co. v. Bay, 4 Barb. N. Y. 407. Such estate is not liable at common 
law for her debts contracted before marriage; and the only ground on which it can be 
reached in equity is that of appointment; that is, where she has done some act after mar- 
riage, indicating an intention to charge her property. Vanderheyden v. Mallory, 1 N. Y. 
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1 Dig. 23, 3, 9, 3; Cod. 5, 14, 8; Domat, lib. 1, t. 9, 24. 
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ornaments ; the former are hers absolutely, while the latter are subject to the 
payment of his debts, and even liable to his disposition.” But if such articles 
were given to her by her father or other relative, or even by a stranger, either 
before or during the coverture, they will be considered her separate property, 
and if received with the husband’s consent, he has no right to dispose of them, 
nor can his creditors take them for his debts.’ 

4002. Formerly, a married’ woman could not take and enjoy any estate, 
whether. personal or real, separately and independently of her husband ; and 
though this rule has been somewhat relaxed, yet at common law a wife is much 
restricted in this respect. In equity, on the contrary, a married woman has the 
capacity to take both real and personal property to her separate use.“ 

The power to hold property to her separate use is frequently created by ante- 
nuptial agreements, which will be upheld in courts of equity. But this author- 
ity may be given in a variety of ways when the intention of the parties is clear, 
and no technical words are necessary to create such separate estate.'* 

It was formerly supposed that trustees were indispensable in order to create 
a separate estate ; aad though it is highly proper that trustees should hold the 
legal estate for her, yet according to the modern practice and decisions, it is not 
indispensably requisite that they should interpose; for whenever real or personal 
property is given, or devised, or settled upon a married woman, either before 
or after marriage, for her exclusive and separate use without the intervention 
of trustees, the intention of the parties will be carried out in equity, and for 
this purpose the husband will be turned into a trustee for her,'® or she will be 
regarded as a feme sole.’ | 

ot only under ante-nuptial agreements will she be able to hold separate 
property, but also a contract during the matrimonial connection made be- 
tween him and her alone will be sufficient to entitle her to such separate 
property, and it will be enforced as if made with a stranger. Whether the 
separate estate be derived from the husband himself or from a stranger, he 
will, in either case, be treated as a trustee.’® 

In cases of this kind, in order to create a separate estate, the intention must 
clearly appear,’ for unless this intention is manifest, she will not have such 
separate estate as to exclude the marital rights of the husband.'” 

4003. A married woman may also acquire a separate property by becoming 
a sole dealer and trader, by permission of her husband, even without deed; in 
this case she becomes entitled to all her earnings as her separate estate.” And 


1 Bacon, Abr. Erecutors, H; Rolle, Abr. 911. See Graham v. Londonderry, 8 Atk. Ch. 
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if a husband should desert his wife, and by the aid of her friends she should 
be enabled to carry on a separate trade, her earnings in such trade will be pro- 
tected in equity from the claims of his creditors; or if by virtue of ante- 
nuptial agreement, she should carry on business on her sole and separate ac- 
count, her profits will be treated cher private property.’ 

In general, the wife cannot bind her person or property generally. 
She is allowed to bind her separate property, because as to that she is consid- 
ered as a feme sole; but as to her general property, she is treated as a married 
woman, and in that capacity incapable of binding it, and subject to all the dis- 
abilities of that condition. 

The intention of the wife must be clear that she intends to charge her sepa- 
rate property, for otherwise any contract she may make will not be enforced in 
equity, at least during her life. But when such is her intention, manifested by 
her acts, such estate will be charged, not in consequence of her contract, but 
upon the principle of an appointment; having the absolute power of disposing 
of the whole, she may dispose of a part, ad her agreement to charge such 
estate will be considered an appointment pro tanto,” 

4005. At common law, by the marriage, the wife is considered as giving 
absolutely all her personal estate, whether in possession or in action, to which 
she is actually or beneficially entitled or possessed of at that time, in her own 
right, or to which she may Be entitled during coverture, to her husband. But, 
before the husband can have an absolute right to her choses in action, he must 
reduce them to possession ; and, unless he does so during the coverture, on his 
death they survive to her, and, when she dies first, he can recover them only 
as her administrator. 

4006. In relation to her chattels real, either in possession or which she may 
acquire during coverture, the husband has a qualified right; he may alienate 
them during coverture, and by that means deprive her of them for ever; or he 
may retain them till the death of one of them. When he dies first, they sur- 
vive to her; when she dies first, he will be entitled to them. 

4007. In some cases the husband cannot acquire the absolute title to the 
wife’s personal property without the aid of a court of equity; in such case she 
is entitled to have settled upon her and her children a suitable provision out of 
her personal estate; this is called the wife’s equity.” 

4008. The principal cases when the courts of equity interpose to secure the 
wife her equity are the following: 

When the husband seeks the aid of a court of equity; the court requires in 
such case that he who seeks equity shall do equity ; and, therefore, if the hus- 
band has not already made a settlement upon his wife and children, he will be 
aot Hk to do so before any assistance will be given him. Indeed, the court 
will go farther, for where an allowance has been made to the wife out of a set- 
tled estate, and that against the claim of creditors, on a new accession of fortune 


wie men v. Juxon, 1 Atk. Ch. 278; Lamphir v. Creed, 8 Ves. Ch. 599; 2 Roper, Husb. and 
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11 Field v. Sowle, 4 Russ. Ch. 112; Stuart v. Kirkwall, 3 Madd. Ch. 887; Greatley v. 
Noble, 8 Madd. Ch. 94. See Roper, Husband and Wife, 243, 244; Clancy, Marr. Wom. 345. 

182 Shelford, Mar. and Div. 605; 1 Meigs, Tenn. 551; Udall v. Kenney, 3 Cow. N. Y. 590; 
Kenney v. Udall, 5 Johns. Ch. N. Y. 446; Howard v. Moffat, 2 Johns, Ch. N. Y. 206; Glen 
v. Fisher, 6 Johns. Ch. N. Y. 38. See Ex parte Beresford, 1 Des. Eq. So. C. 263; Green- 
land v. Brown, 1 Des. Eq. So. C. 196; Bethune v. Beresford, 1 Des. Eq. So. C. 174; Clancy, 
Mar. Wom. 465; Murray v. Lord Elibank, 13 Ves. Ch. 6; Johnson v. Johnson, 1 Jac. & 
W. Ch. 459; Steinmetz v. Hathin, 1 Glyn & J. Bank. 64; Bennett v. Dillingham, 2 Dan. 
Ky. 437; Andrews v. Jones, 10 Ala. N. s. 400; Stevenson v. Brown, 3 Green, Ch. N. J. 608 ; 
Davis v. Newton, 6 Metc. Mass. 587; Vanduzcr v. Vanduzer, 6 Paige, Ch. N. Y. 866. 
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during the coverture, they will decree a still further allowance, though the 
husband’s creditors may be in danger of not being fully paid. 

When the husband makes an assignment of her equitable interest, and the as- 
signee cannot obtain it without coming into chancery, he will stand in no better 
position than the husband who assigned it; it is a general rule that the assignee 
of a chose in action or other equitable interest takes it subject to all equities to 
which they were liable in the hands of the assignor, whether such assignment be 
special for the benefit of the assignee, or general for the payment due to cred- 
itors. Assignees, therefore, take the property assigned, subject to the wife’s 
right of survivorship, and if the husband should die before such assigned 
property has been reduced by them to possession, she will be entitled to 
it. 


An assignment of her rerersionary interest, even with her consent, will not in 
general deprive her of her right to it in case of survivorship. The reason as- 
signed for this is that the assignment cannot, from the nature of the thing, 
amount to a reduction of possession of such interest, and her consent during cov- 
erture is not binding upon her.” 

When she seeks similar relief, as plaintiff, against her husband or his assignee 
in regard to her equitable interest,” the rule is now established that whenever 
she is entitled to this equity for a settlement out of her separate equitable interests 
ora her husband or his assignees, she may enforce it by bringing suit and 
filing a bill by her next friend.” 

4008. The wife’s equity may be waived or lost in numerous ways, among 
which are the following: 

When she has had an ample settlement made upon her, she cannot of course 
ask for another, and therfore the court will not in such case interfere in her 
favor; but when the settlement is inadequate, unless it be made under an ex- 
press contract before marriage, her equity will remain, and, as mentioned before, 
where there has been an increase of her fortune during the coverture, a further 
allowance will be made.'® 

Although the wife’s equity is for the benefit of herself and children, yet it is 
altogether personal to her, and if she die, the husband will be entitled to recover 
her equitable rights, through the aid of a court of equity, without making any 
provision for the children.'’” 

By giving her consent in open court pending such proceedings, and before a 
decree has been made, the wife may waive her rights; but when she is a ward 
of the court and marries without its authority, she cannot, by giving her assent, 
entitle the husband to the fund.’® 

A wife may lose her equity by her own misconduct; as, when she lives apart 
from her husband in adultery, for by such misconduct she loses all right to the 


188 Ex parte Beresford, 1 Des. Eq. So. C. 263. 

1% Durr v. Bowyer, 2 M’Cord, ag Cas C. 368; Elliott v. Waring, 5 T. B. Monr. Ky. 340; 
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64; Clancy, Mar. Wom. 124; Bell v. Bell, 1 Ga. 637. 
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Hart, 2 Russ. & M. Ch. 240. | 

1 See Fry v. Fry, 7 Paige, Ch. N. Y. 461. In this case the husband had obtained a con- 
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poate of her rights, and confidence in his representations; on a bill filed in chancery 

e court set aside the conveyance. 

181 Clancy, Mar. Wom. 471; 1 Roper, Husb. and Wife, 260. 

166 Ex parte Beresford, 1 Des. Fq. So. C. 263; Elliott v. Waring, 5 T. B. Monr. Ky. 340; 
Westbrook v. Comstock, Walk. Ch. Mich. 314. 
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poe of the court; but on the other hand, as she is not a charge on her 
usband, he will not be entitled to her equitable rights." 

4010. When her separate estate is vested in trustees for her use, she cannot 
dispose of it otherwise than according to the trust, for by that her rights are 
limited and established. When it is secured to her by some ante-nuptial agree- 
ment, she will, in general, unless there is an express or implied stipulation to 
the contrary, have full power in equity to dispose of the same, whether real or 
personal, by any propcr instrument in her lifetime, or by her last will, in the 
same manner and to the same extent as if she were a feme sole.'® 

The rights of a married woman to dispose of her separate estate are different 
if she has acquired it by virtue of a post-nuptial agreement with her husband ; 
it can then affect only the rights of her husband. This will authorize her to 
dispose of her separate personal property, because her husband only has the 
right to prevent it; but with regard to her real estate, her heirs have an in- 
terest in it, of which they cannot be deprived by the act of her husband. 
The only mode of disposing of it is by a conveyance made in her lifetime by a 
deed acknowledged as is provided by the law of the state where the lands are 
located. 

4011 We have seen that by the marriage at common law the whole of the 
pren property of the wife mes vested in the husband, so that she must 

epend upon him for her living and support. When she is deprived of this 
maintenance by the unjustifiable acts of her husband, equity requires that. she 
should have some relief; as, when he totally abandons her, or forces her by his 
cruelty to leave his house and to seek an asylum elsewhere. 

Though perhaps courts of equity, in general, have no jurisdiction to allow 
alimony out of the husband’s estate,'® yet, if the wife has any equitable prop- 
erty within the jurisdiction of the court, in a case of desertion or ill treatment 
of the wife by the husband, or when he is unable or unwilling to maintain her, 
the court will decree a suitable maintenance out of such equitable funds.’ 

4012. This right of alimony may be lost for several reasons, of which the 
following cases are examples: 

When the wife has been guilty of adultery, which has not been condoned, 
prior to the acts of cruel treatment by the husband.'® 

When she has a competent maintenance of her own, independently of him. 

When the separation from her husband is voluntary, and it has not been 
caused by cruelty or ill treatment, or when he is ready and willing, bona fide, 
and perfectly able, to maintain her, and without good cause she refuses to re- 
turn to him ; because it is against the policy of the law to encourage these sep- 
arations.'© 


161 1 Roper, Husb. and Wife, 276; Clancy, Mar. Wom. 586; 2 Story, Eq. Jur. 3 1419. 
a Jeremy, Eq. Jur. 208; 1 Fonblanque, Eq. B. 1, c. 2, 3 6, note (q); 2 Roper, Husb. and 

ife, 177. 
~ 168 Tn Virginia, the court of chancery has jurisdiction in all cases of alimony. Purcell 
v. Purcell, 4 Hen. & M. Va. 507. In Pennsylvania, and perhaps some other states, juris- 
diction is given, in cases of desertion and ill treatment or cruelty, to certain tribunals, by 
statute. 

1 Nicholls v. Danvers, 2 Vern. Ch. 671, Raithby’s note. See Jelineau v. Jelineau, 2 
Des. Eq. So. C. 45; Denton v. Denton, 1 Johns. Ch. N. Y. 364; Mix v. Mix, 1 Johns. Ch. 
N. Y. 108; Anon. 1 Hayw. No. C. 347. 

16 Bedell v. Bedell, 1 Johns. Ch. N. Y. 604; Watkyns v. Watkyns, 2 Atk. Ch. 96; Carr 
v. Eastbrook, 4 Ves. Ch. 146. 

16 In speaking of the distinctions which have been established in equity as to the effect 
of a deed of separation between husband and wife, the learned Judge Story, in his Equity 
Jurisprudence, 3 1428, says: “In the first place, a deed of separation does not relieve the 
wife kom any of the ordinary disabilities of coverture. Marshall v. Rutter, 8 Term, 545. 
In the next place, a deed of separation entered into by the husband and wife alone, with- 
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4013. When treating of persons, we had occasion to consider the remedy 
which the law allowed in cases of idiocy and lunacy; it will now be requi- 
site only to state what powers courts of equity exercise in such cases.'® 

An idiot or lunatic is less capable of taking care of himself and of his estate 
than an infant, and ue the provident superintending care of the law in a 
greater degree. For this reason the court of chancery in England may be 
properly deemed to have had originally, as the general delegate of the crown, 
as parens patria, the right not only to protect infants, but also to have the 
custody of idiots and lunatics when they had no other guardian. This jur- 
isdiction has been extended in that country from time to time by various 
statutes. 

In the United States, where courts of chancery have been established, they 
generally possess, in this respect, the same jurisdiction as the English courts. 

As to the form of the proceedings, it is unnecessary to add to what has 
already occupied our attention in another place. 

4014. The remedies which we have discussed, over which courts of chancery 
have exclusive jurisdiction, depend upon the subject matter of the controversy ; 
there are others which relate to the nature of the remedy, some of which we 
have considered when treating of assistant jurisdiction ; as, bills of discovery, 
and bills to perpetuate testimony. There are two others which will next 
considered in order; these are the writ of supplicavit and the writ of ne exeat 


regno. 


out the intervention of trustees, is utterly void. Legard v. Johnson, 3 Ves. Ch. 352; 
Westmeath v. Salisbury, 6 Bligh, Hou. L. N. s. 375. In the next place, a deed for an im- 
mediate separation, with the intervention of trustees, will not be enforced, so far as it 
regards any covenant for separation, but only so far as maintenance is covenanted for by 
the husband, and the trustees covenant to exonerate him from any debts contracted there- 
for. Legard v. Johnson, 3 Ves. Ch. 359, 360; 2 Roper, Husb. and Wife, ch. 22, 3 2, p. 270, 
and note; Id. 287; Westmeath v. Westmeath, Jac. Ch. 126; Worrall v. Jacob, 8 Mer. Ch. 
267 ; Jee v. Thurlow, 2 Barnew. & C. 547 ; Elworthy v. Bird, 2 Sim. & S. Ch. 372; Rodne 
v. Chambers, 2 East, 283; Westmeath v. Salisbury, 5 Bligh, Hou. L. N. 8. 339, 375. 
covenant on the part of the trustees to indemnify the husband against the maintenance of 
the wife, will be a legal foundation for a covenant on his part to furnish a specific main- 
tenance for her when there is a general trust decd between the parties. estmeath v. 
Salisbury, 5 Bligh, Hou. L. N. s. 875; Id. 856. In the next place, if a deed of separation 
contains a covenant, purporting to preclude the parties from any future suit for the resti- 
tution of conjugal rights, the covenant will be utterly void. Ibid. In the next place, a 
deed containing a covenant with trustees for a future separation of the husband and wife, 
and for her maintenance consequent thereon, will be utterly void. Durant v. Titley, 7 
Price, Exch. 577; Hindley v. Westmeath, 6 Barnew. & C. 200; Westmeath v. Salisbury, 5 
Bligh, Hou. L. N. 8. 339; St. John v. St. John, 11 Ves. Ch. 526. In the next place, even 
in case of a deed for an immediate separation, if the parties come together again, there is 
an end to it, with respect to any future as well as to the past separation. Fletcher v. 
Fletcher, 2 Cox, Ch. 99; 3 Brown, Ch. 619; Bateman v. Ross, 1 Dow, Parl. Cas. 235; West- 
meath v. Salisbury, 5 Bligh, Hou. L. N. 8. 375, 395; St. John v. St. John, 11 Ves. Ch. 537; 
2 Roper, Husb. and Wife, ch. 22, 2 1, p. 273, note; Id. 3 5, p.316; Clancy, Married Women, 
B. 4, ch. 4, p. 405, 413 to 417; 1 Fonblanque, a es 1, ch. 2, 3 6, note (n. 2). Whether a 
covenant for a separate maintenance would now be enforced against the husband, in case 
of an immediate separation, after the husband was willing to receive his wife again and 
cohabit with her, and there was no reason to suppose it to be otherwise than a bona fide 
effort at reconciliation, is perhaps questionable. See, on this point, the authorities collected 
and commented on by Mr. Clancy. Clancy, Married Women, B. 4, ch. 4, p. 405 to 420. 
Mr. Clancy thinks that where the separation is intended to be temporary, it would not be 
enforced; where it is intended to be permanent, it would. See also 2 Roper, Husb. and 
Wife, ch. 22, 2 5, p. 313 to 316; Id. 306 to 322. But see the judgment in Westmeath v. 
Salisbury, 5 Bligh, Hou. L. N. 8. 839 to 421.” 

167 Before, 363-393. 

16 In some of the states of the Union, special jurisdiction is given by statute to courts 
of law in cases of lunacy and idiocy. 

1” Before, 378. i 

559 


4015-4017 THE EXCLUSIVE JURISDICTION OF COURTS OF EQUITY. 


The first is in the nature of process at common law, requiring the defendant 
to find surety of the peace, upon articles filed for the purpose by the plaintiff. 
It is sometimes used upon the complaint of a wife against her husband. In 
such case it is usual for her to file a bill of complaint stating her grievances, 
and the danger she is in of being injured, in which she prays the protection, 
which bill is called articles of peace. It must always be made on oath.'” 
When the court obtains jurisdiction over the parties in such a case, the power 
of granting a maintenance and alimony to the wife is incident to it, when the 
wife is compelled to live apart from him on account of his misconduct. 

4015. A supplicavit may be had upon complaint and oath made of the party 
when any suitor of the court is abused and stands in danger of life, or is 
threatened with death by another suitor. By virtue of this writ the contemner 
is taken into custody and must give bail to the sheritf; he may move the court 
to discharge the writ of supplicavit, when the court will hear affidavits on both 
sides; but the truth of the articles cannot, in this preliminary investigation, be 
contradicted, either by affidavit or otherwise; but the defendant may either 
except to their insufficiency, or tender affidavits in reduction of the amount 
of the bail.!” 

4016. The writ of ne exeat regno ™ originated probably for the purpose of 
preventing a subject of the king of England from quitting the kingdom. when 
the king desired to have the control of his person. It was not unfrequently 
used in political cases. In the course of time it was used by the court of chan- 
cery in private cases for the purpose of securing the defendant when sued in 
that court upon an equitable right, so that it was in fact nothing more than a 
means of procuring equitable bail." 

The writ of ne ereat regno, or, as it is sometimes called, ne ezeat regnum, or 
with us ne exeat republica,™ is one issued by a court of chancery,” directed to 
the sheriff, reciting that the defendant in the case is indebted or liable to the 
complainant upon an equitable right, and that he designs going quickly into 
parts without the kingdom, to the damage of the complainant, aad then com- 
manding him to cause the defendant to give bail in a certain sum that he will 
not quit the kingdom without leave of the court, and for want of bail that he, 
the sheriff do commit the defendant to prison.’ 

The subject will be examined by considering against whom the writ of ne 
ereat may be issued, for what claims, what amount of bail will be demanded, 
when it may be issued. 

4017. This is a writ of right, and not, as in England, a prerogative writ; in 
a proper case it may be issued against a foreigner, or a citizen of the state, or a 
citizen of another state.'” 


1” See the form of Articles of Peace in 1 Chitty, Pract. Pr. 679; 12 Ad. & E. 599. 

™m 13 East, 171. See Bacon, Abr. Surety of the Peace, E. See 1 Chitty, Pract. 683; 
Gilbert, For. Rom. 202; 2 Story, Eq. Jur. 21477. See Codd v. Codd, 2 Johns. Ch. N. 

. 141. 

n3 See generally Beames, Ne Ereat Regno; Bacon, Abr. Prerogative, C; 1 Sharswood, 
Blackst. Comm. 138; Blake, Chance. Pract.; Maddock, Chanc. Pract.; 1 Smith, Chance. 
Pract. 576; Story, Eq. Jur. 23 1464 to 1475. 

13 Dunham v. Jackson, 1 Paige, Ch. N. Y. 629° Mitchell v. Bunch, 2 Paige, Ch. N. Y. 
606; Johnson v. Glendenin, 5 Gill & J. Md. 463. 

1 Porter v. Spencer, 2 Johns. N. Y. 169. 

1 The district courts of the United States have no authority to issue the writ of ne ezeat. 
Gernon v. Boccarine, 2 Wash. C. C. 130. 

16 See a form of the writ in Beames, Ne Exeat, 18, 19; Rice v. Hale, 5 Cush. Mass. 338. 
And see generally, Bushwell v. Bushwell, 15 Barb. N. Y. 399; McGee v. McGee, 8 Ga. 295; 
Lehman v. Logan, 7 Ired. Eg. No. C. 296; Brown v. Haff, 5 Paige, Ch. N. Y. 235. 

17 Gibert v. Colt, Hopk. Ch. N. Y. 496; Mitchell v. Bunch, 2 Paige, Ch. N. Y. 606; 
Woodward v. Shatzell, 3 Johns. Ch. N. Y. 412. 
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On the same principle which has been adopted in the courts of law, that a 
defendant cannot be held to bail twice for the same cause of action, it has been 
decided that a writ of ne exeat was not properly issued against the defendant, 
who had been held to bail in an action at law.’ 
see The claim of the plaintiff upon which this writ can be issued must 

For a precise amount of debt positively due, and the demand must be of a 

aed nature. But where the claim is of such a nature that it is impossi- 

ark what is the exact amount actually due, as in the case of an account, 

my is sufficient if the plaintiff swear positively to a debt or. balance due him 

from the defendant; he is not required to swear to a certainty as to the 
amount.'” 

For an equitable demand, for which the plaintiff cannot sue at law, except 
in cases of accounts, and when the court has concurrent jurisdiction with the 
courts of law. The writ will not lie in a case where the demand is of a gen- 
eral unliquidated nature, or in the nature of damages.” The equitable debt 
need not have been created between the parties; it will be sufficient if it be 
fixed and certain ; as, where the plaintiff is the assignee of a chose in action. 

The defendant must be about to quit the country, and this fact must be 
proved by affidavits as positive as those required to hold to bail at law.’ 

When the demand is strictly legal the writ cannot be issued, because the 
court has no jurisdiction. And whenever the writ of ne ereat is claimed, the 
plaintiff’s equity must appear on the face of the bill. 

4019. Not only will a writ of ne exeat lie on an equitable claim, but in some 
othér cases, which may be considered as exceptions to the rule. 

This writ may be had i in the case of alimony decreed to a wife, when the 
husband is about to leave the country.'® 

It may be obtained in the case of an account on which a balance is admitted 
by the defendant, but a larger claim is insisted on by the creditor.’ 

4020. A bill showing a proper case must be filed, and it rnust pray for the 
writ of ne exeat. When it is allo lowed, the court fixes the amount of the bail or 
security to be given; in doing so, a due regard is had to the security of the 

laintiff; at the same time, the court will take care that the defendant shall not 
be oppressed. A sum is fixed usually sufficientl large to cover the existing 
debt, and a reasonable amount of future interest, having regard to the probable 
duration of the suit." 

4021 The mode of obtaining a writ of ne exeat is by filing a bill containing 

rayer for the writ. But, if after a bill filed, the plaintiff ie a reason to 
believe the defendant will go abroad, he may move to amend his bill, and pray 
a ne exeat.'™ The writ may be obtained at any stage of the suit.” 

This writ is usually granted by the court of chancery, or by the chancellor 
when such an officer exists. It is provided by act of congress™ that “writs of 
` me exeat may be granted by any judge of the supreme court of the United States 


1% Jones v. Sampson, 8 Ves. Ch. 5 

i Thorne v. Halsey, 7 Johns. Ch, ON. Y. 180. See Williams v. Williams, 2 Green, Ch. 
N. J. 180. 

ed Smedberg v. Mark, 6 Johns. Ch. N. Y. 138; De Kinane v. Corsetti, 4 Paige, Ch. 
N. Y. 464; Mattocks v. Tremaine, 8 Johns. Ch. N, Y. 7 

w Rhodes v. Cousins, 6 Rand. Va. 188; Lucas v. Hickman, 8 Ala. 11. 

w Read v. Read, 1 Chanc. Cas. 115; Shaftoe v. Shaftoe, 7 Ves. Ch. 71. 

183 Beames, Eq. 30-34. 

1% Gibert v. Colt, 1 Hopk. Ch. N. Y. 496, 501. 

1% 2 Maddock, Chane. Pract. 227. 

1% Dunham v. Jackson, 1 Paige, Ch. N. Y. 629. 

381 Act of 2d March, 1793, ch. 22, 2 5. 
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in cases where they may be granted by the supreme or a circuit court. But no 
writ of ne exeat shall be granted unless a suit in equity be commenced, and sat- 
isfactory proof shall be made to the court or judge granting the same that the 
defendant designs quickly to depart from the United States.” 

4022. Having taken a rapid view of the nature and principles of equity by 
examining its general rules and maxims, and having considered the cases in 
which aid will be given by courts of equity, classified into those, first, in which 
those courts will exercise jurisdiction in aid of courts of law, which is called 
assistant jurisdiction ; second, those cases where, having a more specific, certain, 
and better remedy, they will exercise their authority when courts of law afford 
but an imperfect remedy: this is denominated their concurrent jurisdiction ; and, 
third, when there is no remedy at law, but an effective one can be had in equity, 
which is their exclusive jurisdiction,—our next consideration will be to ascertain 
and point out in a succinct manner the forms and proceedings in equity. 


CHAPTER VIII. 


THE PARTIES TO A SUIT IN EQUITY. 


4024. 
4025-4038. 
4025. 
4028-4038. 
4029. 
4032-4038. 
4033. 
4036. 
4038. 
4039-4093. 
4040-4064. 
4041-4055. 
4042. 
4046. 
4047. 
4049. 
4050. 
4051. 
4052-4054. 
4053. 
4054. 
4055. 
4056-4064. 
4057-4063. 
4058. 
4061. 
4063. 


Importance of proper selection of parties. 
The persons qualified and disqualified as parties. 
Persons qualified to be parties to suits in equity. 
Persons who are disqualified from suing. 
Absolute incapacity to sue in equity. 

Partial incapacity to sue in equity. 

The incapacity of infants. 

The incapacity of married women. 

The incapacity of idiots and lunatics. 

The proper parties to a bill in equity. 

Who must be made plaintiffs. 

The general rule. 

Parties plaintiffs relating to property in trust. 
When the subject matter has been assigned. 
When the interests are joint. 

The parties to recover legacies. 

Parties in matters of accounts. 

Parties in cases of administration. 

Parties in cases of mortgages. 

The parties to a bill to redeem. 

The parties to a bill to foreclose. 

When the government ought to be a party. 
Exceptions to the general rule. 

Parties omitted on account of the number. 
When the question is of general interest. 
When parties have formed associations. 
When the parties are very numerous. 


4064. When all interested cannot be made parties. 


4065-4081. 
4066-4077. 
4067. 
4069. 
4073. 
4074-4077. 
4075. 
4077. 
4078-4081. 
4079. 
4080. 
4081. 
4082-4092. 
4083-4091. 
4084. 
4088. 
4089. 
4090. 


Who must be made parties defendant. 

Persons immediately interested. 

Parties defendant relating to trusts. 

When persons jointly liable must be made joint defendants. 
Against whom a bill for an account should be brought. 

Parties defendant in cases of mortgagea. 

The proper parties ds defendants to a bill to redeem. 

The proper parties as defendants to a bill to foreclose. 

Persons consequentially interested in resisting the plaintiff’s claim. 
Cases of joint obligors and sureties. 

When the real and personal representatives must be made parties. 
Persons who are bound to indemnify. 

The joinder of parties who have no interest in the suit. 

What is a joinder of parties who have no interest. 

Agents, witnesses, and the like, not to be made parties. 

The joinder of persons whose interests are only consequential. 
The joinder of persons who have no privity with the plaintiff, 
The joinder of nominal parties. 
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4091. Claimants by paramount title. 
4092. Effect of the joinder of parties who have no interest. 
4093. Objections for want of proper parties. 


4023. After considering in the first part of this book the principles and rules 
of equity, the assistant, concurrent, and exclusive jurisdiction of courts of chan- - 
cery, it will be proper in this second part to take a short view of the remaining 
subjects connected with equity. In this examination we shall consider consecu- 
tively the parties to a suit in equity, bills in equity, proceedings between filing 
the bill and the defence, the defence, the replications and their consequences, 
the incidents to pleading in general, and the proceedings after pleadings. 

Before instituting a suit in equity it is of great importance to consider 
who ought to be made plaintiffs or who should answer as defendants, for a fault 
committed in the selection of parties may prove fatal, and will always cause in- 
convenience. Some persons are qualified and others wholly unqualified to be 
parties to suits in equity ; and of those qualified some ought to bring the suit, 
and others ought to join or not join with them; and some persons ought to be 
made defendants, and others cannot be joined with them. We shall examine 
the rules which apply in determining, first, the persons qualified and disquali- 
fied as parties; second, the proper parties to a bill. 

4025. In general, all persons sui juris can sue and be sued in chancery, un- 
less they are subject to an absolute or temporary disqualification, which will be 
presently considered. There is no distinction among such persons; all, what- 
ever be their condition, from the highest to the lowest, may sue and be sued in 
equity as they may sue and be sued at law. 

» The government, or, as the style is in England, the crown, may sue in 
a court of equity not only strictly on its own behalf, for its own peculiar rights 
and interests, but also on behalf of the rights and interests of those who partake 
of its prerogatives or claim its peculiar protection.’ In these cases the suit is 
instituted by the proper public officer, to whom that duty is entrusted by law, 
and this is usually the attorney general.? When the attorney general sues on 
behalf of the government for a claim due to the state, the public officer sues in 
his own official name, without joining that of any other person. On the con- 
trary, when he sues for the benefit of a person who partakes of its prerogative, 
or is under its peculiar protection, or the subject matter is publici juris, then 
the suit is brought in the name of the attorney general, who sues at the relation 
of some other person who is named as relator in the bill; the person thus made 
a party has no control over the proceedings, and is responsible for costs. 

It must be remembered that, although the government may sue, it is not lia- 
ble to be sued. But to this general rule there is an exception; in some cases 
one of the states of the Union may file a bill in the supreme court of the United 
States against another state.‘ 

4027. Bodies corporate may sue by themselves alone, and in their own names 
exhibit a bill of complaint in a court of equity.’ On the other hand, they may 
be sued, and the officers or servants of a corporation may be made parties for 
the puree of eliciting from them a discovery upon oath of the matters charged 
in the bill. 


1 Cooper, Eq. Pl. 21, 22; Story, Eq. Pl. 349; 1 Daniell, Chance. Pract. 8. 
2 Montagu, Eq. Pl. 34; Cooper, Eq. Pl. 21, 101; 1 Daniell, Chanc. Pract. 8. 
8 Story, Ed. Pi. 28; 1 Daniell, Chanc. Pract. 8, 7. 

* Fowler v. Lindsay, 3 Dall. 411; New Jersey v. New York, 5 Pet. 284; Rhode Island v. 
Massachusetts, 12 id. 657; Missouri v. Iowa, 7 How. 660. 

§ Mitford, Eq. Pl. Jeremy, ed. 24. 

* Anon. 1 Vern. Ch. 117; Wych v. Meal, 8 P. Will. Ch. 810; Moodaley v. Morton, 1 
Brown, Ch. 469, | 
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Sometimes corporations are included as defendants in a bill when they have 
no interest in the matter in question, but stand merely as managers of public 
stocks, the management of which has been intrusted to them by different acts 
of the legislature. Such corporations may be made parties to a suit relating to 
any public stock standing in their books for the purpose of compelling or au- 
thorizing such companies to suffer a transfer of such stock to be made in their 
books, and also praying an injunction against their permitting such transfer.’ 

4028. The incapacity to sue in equity is either absolute—that is, while it 
continues it wholly disables the party to sue—or partial, or such as disables the 
party from suing without the assistance of another. 

. The principal, if not the only, absolute disability is the case of 
alienage, but a distinction must be observed between alien friends and alien 
enemies. An alien friend is not incapacitated from suing, but an alien enemy, 
in general, is incapable to bring a snit in equity while he remains an enemy. 
The reason for this distinction is very apparent. When an alien comes into the 
country he comes under the express or implied agreement of the government, 
whi le he acknowledges its authority and bears toward it a temporary allegiance, 
to be protected in his person or his rights. This protection would be but illu- 
sory if he had not the right to sue; on the contrary, an alien enemy, who sets 
himself against the government by adhering to the public enemies, is not under 
the protection of the courts of the government he would wish to destroy.® 

An exception to this general rule, that an alien enemy cannot sue, may pos- 
sibly exist in a case where an alien enemy is sued, and it is required in his de- 
fence that he should file a bill of discovery. If the law allows kin to be sued, 
it would seem but simple justice to allow him to defend himself. But if the 
bill of discovery was to be used abroad, then the objection would lie with as 
much force to a bill of discovery as to an original suit.’ 

An alien enemy is disabled to sue only while the war continues, for after 
peace has been made his right to sue returns; it was only suspended by the 
state of hostility between his government and our own.” 

Although an alien friend may sue, it must be understood that his right must 
be limited in this, that he has a right to the subject matter of the suit. In 
some of the states of the Union he cannot hold land; he is then incapable to 
bring a suit for the recovery of land, or on any demand of a mixed nature partly 
real and partly personal.” 

4030. A foreign sovereign, acknowledged by our government to be such, 
and not at war with this country, may sue in our courts when he has a just 
right.” Indeed, the constitution of the United States gives jurisdiction to the 
courts of the United States, where foreign states are parties. The Cherokee - 
nation of Indians not being independent, and acknowledged as such by our 
government, in the sense in which the words foreign state are used in the con- 
stitution, cannot maintain an action in the courts of the United States.* But 


1 Temple v. Bank of England, 6 Ves. Ch. 770. 

8 Daubigny v. Davallon, 2 Anstr. Exch. 467; Mumford v. Mumford, 1 Gall. C. C. 866. 

i ” Si Daubigny v. Davallon, 2 Anstr. Exch. 467; Albretcht v. Sussman, 2 Ves. & B. Ch. 
r. 324. 

10 Coke, Litt. 120; Cooper, Eq. Pl. 25. 

" Coke, Litt. 120. : 

" King of Spain v. Machado, 4 Russ. Ch. 238; Hullet v. King of Spain, 1 Dow, Parl. 
Cas. 169; 2 Bligh, Hon. L. N. 8. 51; Columbian Government v. Rothschild, 1 Sim. Ch. 94. 
See The Nabob of Carnatic v. The East India Company, 1 Ves. Ch. 371; 8 Brown, Ch. 
292; City of Berne v. Bank of England, 9 Ves. Ch. 847; Dolder v. Bank of England, 10 
Ves. Ch. 352. 

3 King of Spain v. Oliver, 2 Wash. C. C. 429. 

M“ Cherokee Nation v. The State of Georgia, 5 Pet. 1. 
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this right of a foreign state or government exists only during a state of peace ; 
by war, this right is of course suspended. 

403L A foreign corporation, either private or municipal, when not belong- 
ing to a public enemy, may sue in equity, and it is usual to maintain suit when 
brought by such corporations. A corporation belonging to a public enemy is 
incapable of suing. 

4032. Partial incapacity, it has been observed, disables the party to sue 
without the assistance of another. This is the case in relation to infants, to 
married women, and to idiots and lunatics. 

4033. Infants are disabled from bringing suits, because they are generally 
incapable of judging whether it is for their advantage that such suits should 
be instituted, al also, because they cannot bind themselves and become re- 
sponsible for coste. But still their rights are protected. When an infant has 
a right, and a guardian has been appointed by competent authority to take care 
of his person and property, a suit may be brought in the name of the infant 
by his guardian, who must be named in the bill, not as his guardian, but as his 
next friend, and. who, in consequence, becomes responsible for costs. When 
no such guardian has been appointed, any person who will undertake to bring 
the suit in the name of the infant, and assumes to be his next friend, or, as the 
technical phrase is, his prochein ami, may bring suit; in such case he must be 
named in the bill as such, and by that means he will be responsible for costs.” 
It is not necessary, in a case of this kind, that the infant should be consulted ; 
the suit may be brought without his knowledge. Indeed, a bill has been filed, 
and an injunction granted, to stay waste at the suit of an infant in ventre sa 
mere.” But when there is reason to apprehend that the next friend has acted 
from improper motives, upon a proper application the court will refer the mat- 
ter to a master, with directions to ascertain whether such suit is for the benefit 
of the infant, and if the master reports it is not for his benefit, of which the 
court are satisfied, the proceedings will be stayed.” As the infant need not be 
consulted, there may be two suits brought by two different persons, who are 
each acting as next friend to the infant. In such case, the court will direct an 
inquiry to be made to ascertain which of the two suits is more for the benefit 
et the infant, and, upon that appearing, will stay the proceedings on the 
other. 

4034. Before commencing a suit in the capacity of next friend, the party 
ought to reflect whether he and his wife are witnesses to sustain the bill, for, if 
either of them can be a witness, he ought to procure some other person to act 
as prochein ami, because the next friend, being liable for costs, cannot be exam- 

‘ined. If, however, he should discover, after the suit has been brought, that 
he is a witness, the court will permit him to substitute a responsible person in 
his place.” 


13 aog v. Wheeler, 2 Gall. C. C. 105; Society v. New Haven, 8 Wheat. 464; Silver 
Lake Bank v. North, 4 Johns. Ch. N. Y. 370. 

-16 It seems doubtful whether an infant can sue in chancery by his guardian; but hc 
must defend by guardian, either a general guardian or one appointed ad litem. &ce 1 
Sharswood, Blackst. Comm. 464; Coke, 2d Inst. 261; Wyatt, Pract. Reg. Ch. 212; Chan- 
dler v. Vilett, 2 Saund. 117, f.; Story, Eq. Pl. 358, note; Bradley v. Amidom, 10 Paige, 
Ch. N. Y. 235; Mitford, Eq. Pl. 29. 

Tt has been held, however, in this country that in courts of law the prochein ami, or 
rn sere. is not liable for costs. Crandall v. Slaid, 11 Metc. Mass, 288; Brown v. Huil, 
16 Vt. 673. 

18 Luttrel’s Case, cited Prec. Chanc. 50. 

” Fulton v. Rosevelt, 1 Paige, Ch. N. Y. 178. 

® Cooper, Eq. Pl. 28, 29; Mitford, Eq. Pl. 25, 27; 1 Daniell, Chanc. Pract. 95. 

2 Mitford, Eq. Pl. 26. 
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4035. When the suit has been commenced during infancy, and the infant 
becomes of age, and afterward he carries on the suit, by so doing he adopts the 
cause, relieves his next friend from all responsibility for costs, and becomes 
liable himself.” 

4036. A married woman being under the protection of her husband, and 
her separate existence being for most purposes suspended, a suit respecting her 
sh is usually instituted iy them jointly, and when it is so brought, it is con- 
sidered the suit of the husband alone, so that the decree made in such suit is 
not binding upon the wife in any future litigation ;* and for this reason it is 
said that if after her husband’s death she proceed with the suit, she shall not 
be liable for the anterior costs.” 

4037. But to this general rule, that the husband must be joined in all suits 
instituted in chancery on the rights of the wife, or against her, there are several 
exceptions, among which may be mentioned the following: 

hen the husband is civiliter mortuus, the wife is looked upon as restored to 
her rights and capacity as a feme sole, and may sue alone.” 

When a married woman claims a right in opposition to the rights claimed 
by her husband, the husband being the person, or one of the persons, to be com- 
plained of, the complaint cannot be made by him. The wife, being under the 
disability of coverture, cannot sue alone, and yet cannot sue under the protec- 
tion of her husband ; she is obliged to seek other protection, and that the law 
affords her by enabling her to procure a next friend, who is also named in the 
bill,” who may file the bill in her name. Unlike the case of an infant, the next 
friend of a married woman cannot bring a suit without her consent, but, like 
the case of an infant, he will be responsible for costs.” 

On the other hand, the husband may sue the wife in equity for the purpose 
of enforcing his own marital rights against her property, however those rights 
may have arisen.” In such case she may, by leave of court, defend a suit sep- 
arately from her husband without the protection of another ;” not only when 
she claims in opposition to her husband or lives separately from him, but when 
he disapproves of the defence she wishes to make, she may obtain an order 
to defend the suit separately.” Indeed, when the husband is plaintiff in a 
suit and makes his wife a defendant, he treats her as a feme sole, and she may 
therefore answer and defend separately without an order of the court for the 
purpose.” 

4038. The care of lunatics is vested in courts of equity in those states where 
these courts exercise the same jurisdiction as does the court of chancery in Eng- 
land. In other states this guardianship is vested in their several courts, which 
by act of assembly are authorized to have a general superintendence. 

When the rights of a lunatic, or person non compos mentis, are to be secured 
by a suit in chancery, the bill is brought by their committee or guardian, and 
when they are sued, they are defended by the same persons. This is generally 
regulated in detail by the local statutes. 


2 Cooper, g. Pl. 29; Mitford, Eq. Pl. 25-27. 

2 Grant v. Van Schoonhoven, 9 Paige, Ch. N. Y. 255. See 8 Sim. Ch. 551. 

“ Cooper, Eq. Pl. 29. 

* Cooper, Eq. Pl. 30, 31; Matter of Deming, 10 Johns. N. Y. 242. 

= Griffith v. Hood, 2 Ves. Ch. 452. See Troup v. Wood, 4 Johns. Ch. N. Y. 228. 

™ Mitford, Eq. Pl. 28; Griffith v. Hood, 2 Ves. Ch. 452; Cooper, Eq. Pl. 30; 1 Newland, 
Chance. Pract. 53. 

2 Carnel v. Buckle, 2 P. Will. Ch. 243; Acton v. Pearce, 2 Vern. Ch. 480; Ex parte 
- Strangeways, 3 Atk. Ch. 478; 1 Fonblanque, Eq. B. 1, c. 2, 3 6, note (n). 
2 Viner, Abr. Baron and Feme, I, a, 20. 
» Mitford, Eq. Pl. 95; Cooper, Eq. Pl. 80, 31. 
*! Ex parte Strangeways, 3 Atk. Ch. 478. i 
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In the absence of statutory regulations, and according to the settled practice 
in the English courts as adopted in this country, when a bill is filed for the 
benefit of a lunatic, the committee must be joined with the lunatic or the bill 
must be filed in the name of the lunatic by his committee. It is not proper for 
the committee to bring the suit in his own name, merely describing himself as 
the committee of the lunatic." 

4039. Having considered in the preceding sections who may sue or be sued 
in equity, let us next consider who are the proper and necessary parties to a 
bill ; a matter of great importance, for if proper parties are wanting, inconveni- 
ence and delay, at least, if not defeat, will in some cases be the result. 

It is the constant aim of a court of equity to do complete justice by deciding 
upon and settling the rights of all persons interested in the subject of the suit, 
to make the perfurmance of the order of the court perfectly safe to those who 
are compelled to obey it and to prevent future litigation.” For this purpose, 
with some exceptions which will be noticed, all persons materially interested in 
the subject anak to be parties to the suit, plaintiffs or defendants, however nu- 
merous they may be.™ 

The natural course to be pursued in the examination of this rule is to con- 
sider, first, what persons whose rights are concurrent with those of the party 
instituting the suit ought to be joined with him ; second, what persons are in- 
terested in resisting the plaintiff’s claim; third, the joinder of parties who have 
no interest in the suit; fourth, the objections for want of proper parties. 

4040. As a general rule, all parties who have an interest in the subject mat- 
ter of the suit must join as plaintiffs, but for various causes there are some ex- 
ceptions to the rule.” This subject will be divided by considering, first, the 
general rule; second, the exceptions. 

4041, In proceedings in the courts of law, we may remember, no persons are 
required, or indeed can be plaintiffs other than those who have a direct and 
immediate interest in the subject matter of the action, and whose interests are 
strictly legal. All other persons, who have only an equitable or remote inter- 
est, cannot be joined, and if they are joined, the fault will be fatal; for exam- 
ple, at law the heir and the executor cannot be joined, although each may have 
an interest in the matter in controversy. In equity, on the contrary, they may 
join, and not unfrequently they must both be made parties.™ 

It may be laid down as a general rule that those persons are necessary par- 
ties, when no decree can be made respecting the subject matter of litigation 
until they are before the court, either as plaintiffs or defendants; or where the 
defendants, already before the court, have such an interest in having them 
made parties, as to authorize those defendants to object to proceeding without 
them.” Still it is not easy to say what is the nature of that interest, nor how 
far it is liable to be affected by the decree.* 


82 Gorham v. Gorham, 8 Barb. Ch. N. Y. 24. 
wa oes Eq. Pl. 144; Cooper, Eq. Pl. 33; Story, Eq. Pl. 372; Knight r. Knight, 3 P. 

ill. Ch. 333. 

“ Hickock v. Scribner, 3 Johns. Cas. N. Y. 311; Joy v. Wirtz, 1 Wash. C. C. 517; Cald- 
well v. Taggart. 4 Pet. 190; Wendell v. Van Rensselaer, 1 Johns. Ch. N. Y. 349; Calvert, 
Parties, 10; West v. Randall, 2 Mas. C. C. 190. 

% Pierce v. Faunce, 47 Me. 507; Birdsong v. Birdsong, 2 Head, Tenn. 289. 

% Knight v. Knight, 3 P. Will. Ch. 333, Cox’s note, A. 

3 Bailey v. Inglee, 2 Paige, Ch. N. Y. 279; 1 Daniell, Chane. Pract. 284, 285; West r. 
Randall, 2 Mas. C. C. 181 ; Caldwell v. Taggart, 3 Pet. 190; Trescot v. Smith, 1 M’Cord, 
Eq. So. C. 301; Wendell v. Van Rensselaer, 1 Johns. Ch. N. Y. 840; Duncan v. Mizner, 4 
f T Marsh. Ky. 447; Crocker v. Higgins, 7 Conn. 342; Boughton v. Allen, 11 Paige, Ch. 

. Y. 321. 

33 See Story, Eq. Pl. 2 136, et seg., for the details on this subject. See also 1 Daniell, 
Chance. Pract. 284. i 
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The cases which fall under this general rule, that all the parties must, when 
practicable, be brought before the court, may be classed into the following: 
those relating to a trust estate, where the property has been assigned, when the 
interest is joint, those relating to legacies, to accounts, to administration, to 
mortgages, and those in which the government is a party. 

4 Upon this principle, that all parties having an interest must join, 
when a plaintiff, who ls only the equitable right, brings a suit, it is necessary 
that the party having the legal estate should join, for if he were not, his legal 
right would not be barred by the decree.” 

For the same reason it is that in all suits by persons claiming under a trust, 
the trustee, or other person in whom the legal estate is vested, is required to be 
a party to the proceeding.” And this rule, which requires the person who 
_holds the legal estate to be brought before the court in suits relating to trust 
property, applies equally to all cases where the legal right to sue for the thing 
demanded is outstanding in a different party from the one claiming the bene- 
ficial interest ; for example, where a bill is filed for the specific EA ENE of 
a covenant under hand and seal of one for the benefit of another, the covenan- 
tee must be a party to a bill by the person for whose benefit the covenant was 
intended against the covenantor." 

A distinction must be observed, in the cases of a contract made by an agent, 
between a contract under seal and one not under seal. In the latter it is not 
requisite that the agent should be made a party to a bill, because even at law 
the principal can interpose and supersede the right of his agent by claiming to 
have the contract performed to himself, although made in the name of the 

nt.” 
"51043. When there is more than one trustee, and a suit is required to en- 
force a trust or to set it aside, all the trustees should be made parties; for the 
same reason, when there are several cestuis que trust, if either is to he made party 
they ought all to be joined in a suit respecting their common interest; for if 
this rule should not be observed, there must be several suits to enforce the 
rights of each.* 

But in suits for the removal of a trustee, it is not necessary that all the 
cestuis que trust should join as complainants.“ 

4044. In case of the death of any of the trustees, the survivor or survivors 
must be made parties; and if all the trustees are dead, and the estate be one of 
inheritance, the heir, or other representative of the realty of the survivor, 
should be made a party. But when the trust is of a term, or other chattel in- 
terest, which does not descend to the heir, the personal representative of the 
survivor is to be made a party. And if the trustee has assigned his trust, the 
assignee must be made a party in his stead,“ unless he, the trustee, has com- 
mitted a breach of trust, when he may be joined.” 

4045. But there are several exceptions to this general rule, the principal of 
which are the following: 

When the cestui que trust has a separate interest, as an aliquot part of the 


® 1 Daniell, Chanc. Pract. 286. 

© Williams v. Williams, 4 Madd. Ch. 186. But a trustee need not be made a party after 
he has fully executed the trust, and the popr has been delivered to the person author- 
ized to receive it. Swan v. Ligan, 1 M’ , Eq. So. C. 231. 

“| Cooke v. Cooke, 2 Vern. Ch. 36. 

“ Before, 1328; Lyon v. Tevis, 8 Towa, 79. __ 

Hamm v. Stevens, 1 Vern. Ch.110; Lowe v. Morgan, 1 Brown, Ch. 868; Jn re Chertsey 
Market, 1 Price, Exch. 261. But see Fleming v. Gilmer, 85 Ala. N. 8. 62. 

 Goucelier v. Foset, 4 Minn. 18. —- 

Cooper, Eq. Pl. 34; 2 Brown, Ch. 225. 

“ Bromley v. Holland, 7 Ves. Ch. 3; Coop. Ch. 19. 
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trust property, and the others have no common interest in the object of the bill, 
the others need not be made parties.“ 7 

A general breach of trust by all the trustees renders them so far responsible 
jointly and severally that the cestui que trust may bring his suit against them 
all or either of them at his election.“ 

In cases where the bill is so framed that it seeks an account of only so much 
of the trust fund as has come to the hands of a particulary trustee, he may be 
sued alone, and the others are not properly made parties.” 

4046, When the subject matter of the suit has been assigned, as in the case 
of a chose in action, the assignor if living, or, if dead, his personal representa- 
tives should be a party ; because a chose in action is not assignable at law, and 
it is considered good only in equity; the recovery in equity by the assignee 
would, therefore, be no answer to an action at law by the assignor, in whom the 
legal right to sue still remains, and who might exercise it to the prejudice of 
the party liable. The court of equity, in order not to do justice by halves, re- 
quires that he should be made a party, in order to make a final decree to bind 
all the parties.” 

In regard to the assignment of other subjects of property, it is not clear that 
the rule is so general. It is laid down by Judge Story as the rule that where 
the assignment is absolute and unconditional, leaving no equitable interest in 
the assignor, and the extent and validity of the assignment is not doubted or 
denied, and there is no remaining liability in the assignor to be affected by the 
decree, it. is not necessary to make the latter a party.” . 

4047. In cases of joint claims and joint interests, it is a rule that all parties 
must join in bringing a suit in chancery. One joint tenant or tenant in com- 
mon cannot sue alone in respect to any thing touching their common rights and 
interests. And this rule, that all who have a joint interest must be made par- 
ties, applies equally whether the subject matter of the suit be real or personal 
property. Thus, where a legacy is given to two jointly, one cannot sue for it 
alone, as in the case of a gift of a ship or a horse; though, when the legacies are 
several, each may sue for his own.” 

4048. When persons claim ander titles inconsistent with that of the plaintiff, 
they should not be made parties to a suit, even though they are in a situation 
to molest the defendant, in the event of the plaintiff being unsuccessful in es- 
tablishing his claim, and the rule is applicable to prohibit their being made 
parties as co-plaintiffs or as defendants.” - 

4049. The general rule, that all parties in interest must be joined in a bill, 
applies to the case of legacies when it appears by the bill that there is a defi- 
ciency of assets, and also in the case where several legacies are given, which are 
to be increased or diminished according to the state of the fonds. But we 


7 Smith v. Snow, 8 Madd. Ch. 10. + Walker v. Symonds, 3 Swanst. Ch. 75. 

© Fleming v. Gilmer, 35 Ala. N. 8. 62. 

© Brace v. Harrington, 2 Atk. Ch. 235; Ray v. Fenwick, 3 Brown, Ch. 25; Cathcart v. 
Lewis, 1 Ves. Ch. 468. See Lewis v. Outon’s Admr., 3 B. Monr. Ky. 453; Kelly v. Israel, 
11 Pa Ch. N. Y. 147; Mumford v. Sprague, 14 Paige, Ch. N. Y. 438; Dixon v. Buell, 
21 TIl. 208. 

5! Story, Eq. Plead. 3 153; Brace v. Harrington, 2 Atk. Ch. 235; Blake v. Jones, 8 Anstr. 
Exch. 651; Trecothick v. Austin, 4 Mas. C. C. 41; Miller v. Bean, 8 Paige, Ch. N. Y. 467; 
Day v. Cummings, 19 Vt. 496. 

6&2 Cooper, Eq. Pl. 35; 1 Daniell, Chance. Pract. 298; Story, Eq. Pl. 3159; Broughton v. 
Allen, 11 Paige, Ch. N. Y. 321. 

6 Haycock v. Haycock, 2 Chance. Cas. 124; 1 Daniell, Chance. Pract. 308. 

“ Attorney General v. Tarrington, Hardr. 219; Lord Cholmondeley v. Lord Clinton, 2 
Jac. & W. Ch. 135. 

Brown v. Ricketts, 3 Johns. Ch. N. Y. 553. See Davoue v. Fanning, 4 Johns. Ch. N. 
Y. 199; Cromer v. Pinckney, 3 Barb. Ch. o 466; Pritchard v. Hicks, 1 Paige, Ch. N. 
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shall see that under.the rule relating to numerousness one of the legatees may 
bring a suit in certain cases in his own name for himself and his co-legatees. 

When legacies are charged on the real estate in the hands of the heir, and a 
bill is filed to recover the amount so charged, all legatees who are entitled to 
the benefit of the charge must be made parties in their own names, because they 
have a common interest in the fund. And the same rule applies when by a 
will the testator makes the executors trustees to sell real estate, and out of the 
produce, after discharging debts, to pay certain sums to certain legatees, which 
sums are also Saad a on the personal assets in case of deficiency of the fund 
arising from the real estate; in such case, when one of the legatees files his bill 
to obtain his share of the proceeds, all the other legatees must be made parties.” 

4050. When a bill for an account is filed, all the persons on either side 
having an interest in it must be made parties; as, when an account is sought 
between partners, all the partners must be made parties to the suit, either as 
plaintiffs or defendants.* 

It is not indispensable that the parties plaintiff should claim in the same 
right; if they are interested in the account, though claiming under different 
rights, they should all be joined. For example, heirs and personal representa- 
tives, mortgagors and mortgagees, legatees and distributees, and the like. The 
reason of this is that the accountant shall not be obliged to make and settle 
more than one account.” 

The rule that all persons interested in the account should be made parties 
does not apply to cases where it appears that some of the parties have been ac- 
counted with and paid. Thus, in the case of a bill by a cestui que trust on com- 
ing of age for his diare of the fund, a decree will be made without requiring the 
other cestuis que trust, who have come of age before and have received their 
shares, to be made parties to the bih.® 

4051 Whenever the property, which is the subject in dispute, would vest 
in the personal representatives of a deceased person, such personal representa- 
tives must be made parties to the proceedings, because the personal representa- 
tives in all cases represent the estate of the deceased, and are entitled to sue in 

uity as well as at law without making the residuary legatees or any of the 
other persons interested in it parties to the suit.” 

4052. The next subject of consideration will be the cases of mortgagors and 
mortgagees and their assignees, who may have a concurrent interest with the 
plaintiff. These are either parties to redeem or parties to foreclose a mortgage. 
When we come to the examination of the parties who are interested in resisting 
the claim, the proper parties to be made defendanta in such cases will then be 
considered.” 

4053. When the mortgagor and mortgagee are both living, and the former 
brings a bill to redeem, of course he alone is the proper party in the suit, ìf 
there has been no assignment and the rights of the parties remain as at first, 
because no other person has or can have an interest. ; 


Y. 270; Atwood v. Hawkins, Finch, Ch. 113; West v. Randall, 2 Mas. C. C. 181; Sherrit 
v. Birch, 8 Brown, Ch. 229; Parsons v. Neville, 8 Brown, Ch. 365; Peacock v. Monk, 1 
Ves. sen. Ch. 127; Anon. 1 Ves. Ch. 29; Cockburn v. Thompson, 16 Ves. Ch. 321; 1 
Daniell, Chance. Pract. 308. 

5 Hallett v. Hallett, 2 Paige, Ch. N. Y. 15. 

5 Faithful v. Hunt, 8 Anstr. Exch. 751; 1 Daniell, Chanc. Pract. 349, 350. 

68 Ireton v. Lewis, Cas. temp. Finch, 96; Moffat v. Farquharson, 2 Brown, Ch. 3838; 
Evans v. Stokes, 1 Keen, Rolls, 24; 1 Daniell, Chanc. Pract. 308; Story, Eq. Pl. @ 218. 

® Story, Eq. Pl. 3 219. 

© 1 Daniell, Chanc. Pract. 310. 

© Jones v. Goodchild, 8 P. Will. Ch. 88. 

@ See bevond, 4074. ii 
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If, on the contrary, the mortgagor be dead, those who represent him as heirs 
or devisees are proper parties to a bill to redeem when the mortgage is in fee, 
for they alone have an interest in the land. If the mortgage be for a term of 
years only, then the heir has no interest and the personal representatives of the 
mortgagor alone have a right to redeem, and for this purpose should alone be 
made parties." ` 

A person entitled to a part only of the mortgage money cannot foreclose the 
mortgage without making the a persons in interest parties; so neither can 
a mortgagor redeem the mortgaged estate without making all those who ‘have 
an equal right to redeem ‘ith: imself parties to the suit. For this reason, 
where two estates are mortgaged to the same person for securing the same sum 
of money, and afterward the equity of redemption of one estate becomes vested 
in a third person, the owner of one cannot redeem his part separately.“ 

When the mortgagor has assigned his estate or the equity of redemption, 
subject to the mortgage which the assignee has undertaken to pay, the mort- 

or no longer having any interest, the assignee may alone maintain a suit to 

eem. But if the mortgagor in making his assignment has undertaken to 
pay off the mortgage, he must be made a party to a bill to redeem, because he 
is primarily liable to discharge the debt. All persons who have an interest as 
assignees of course must join in a bill to redeem.® 

In general, indeed, all persons who have a right to the estate or claim by 
privity under the mortgagor have a right to redeem.“ 

It was formerly said that a cestui que trust must be joined with the trustee in 
a bill to redeem, but this does not appear to be necessary in modern practice.” 

4054. The same principle which requires the participation of all persons 
who have an interest in the equity of pE in the case of bills to redeem 
a mortgage makes it necessary that a mortgagee, who seeks to foreclose the 
mortgage, should bring before the court all persons who have an interest in the 
mortgage under himself; if, therefore, there are several derivative mortgagees, 
they must all be made parties to a bill of foreclosure.® 

When the parties remain the same as they were when the mortgage was cre- 
ated, the only party entitled to foreclose the mortgage is the mortgagee, as he 
alone has an interest in it. If there are two joint mortgagees, and one sues for 
foreclosure, the other refusing to join, but being a party, the plaintiff will be 
entitled to the common decree for foreclosure of the whole.” But if the mort- 

gee has assigned the mortgage absolutely, the assignee may bring a suit upon 
it without joining the assignor;” and in case it has been sek in parts, all 
the assignees must join, for one of them cannot sue and have a partial fore- 
closure.” 

As a mortgage is personal property, if the mortgagee dies, his personal rep- 
resentatives are alone authorized to bring a bill for foreclosure.” 

Where the mortgage is the property of the wife, neither the. husband nor his 
heirs or representatives should be made plaintiffs in a bill to foreclose. 


6 But see Enos v. Sutherland, 11 Mich. 538, as to the necessity of joining heirs in a bill 
brought by an administrator to redeem real estate mortgaged by the deceased. 

& Cholmondeley v. Clinton, 2 Jac. & W. Ch. 8, 124; 1 Daniell, Chane. Pract. 804; Story, 
Eq, Pl. 2 182; Polk v. Lord Clinton, 12 Ves. Ch. 48, 61. 

Palmer v. Carlisle, 1 Sim. & S. Ch. 423. ® Story, Eq. Pl. 33 184, 185. 

© Bryden v. Partridge, 2 Gray, Mass. 190. 

6 Hobart v. Abbot, 2 P. Will. Ch. 643; Cooper, Eq. Pl. 87; Story, Eq. Pl. 2199; 1 
Daniell, Chanc. Pract. 307; Spence, Eq. Jur. 673. 

® Davenport v. James, 12 Jur. 827. 

7 Lewis v. Nangle, 2 Ves. Ch. 231; Ambl. Ch. 150. 

1 Palmer v. Carlisle, 1 Sim. & S. Ch. 423. See Montgomerie v. Marquis of Bath, 8 Ves. 
Ch. 560; Lowe v. Morgan, 1 Brown, Ch. 868; Stokes v. Clendon, 3 Swanst. Ch. 150. 

n Freake v. Horsley, 2 Freem. 180. 33 Bartlett v. Boyd, 34 Vt. 256. 
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4055. When the government is interested in the subject matter of the suit, 
it is essential that the attorney general, or some other officer designated by law, 
should be made a party, either as plaintiff or as defendant, to protect or assert 
the rights of the public; thus, in cases of public charities, the attorney general 
must be made a party to the suit, because the government, as parens patria, 
superintends the administration of all charities, and in cases of this kind acts 
by a proper and known officer. 

4056. To the rule that all parties having an interest must be joined in a 
suit int chancery, various exceptions have been made. These exceptions are all 
governed by the same principle. It is the object of the rule to accomplish the 
purposes of justice between the parties; the courts will not, therefore, permit it 
to be applied to defeat justice, if they can dispose of the case upon its merits 
without prejudice to the rights or interests of other persons who are not parties, 
or when the circumstances render the application of the rule impracticable or 
impossible. But lest, in its endeavors to do justice, the court should run the 
hazard of doing injustice to other parties not before it, whose claims are equally 
meritorious, if complete justice between the parties before the court cannot be 
done without other parties being made, whose rights and interests would be 
prejudiced by the decree, the proceedings will be stayed, though those other 
parties cannot be brought into court.” 

The cases which are exceptions to the general rule may be classed as follows: 
when the parties are omitted on account of their numbers, and when it is im- 
practicable to make all persons who have an interest parties to the suit. 

4057. It is frequently almost impossible to join all those who have an inter- 
eat as plaintiffs in a suit in equity, on account of the delays and inconveniences 
which would obstruct or probably defeat the purposes of justice. For this 
reason, if the court can make a decree without injury to the persons or parties 
before the court, the others will be dispensed with ; but if no decree can be so 
made without all the persons in interest being made parties, the courts of equity 
will not proceed.” 

When the parties are too numerous to be all included in the bill, it should 
be so stated in it, and the bill must be filed not only in behalf of the plaintiff, 
but also in behalf of all other persons interested who are not named as parties, 
so that they may come in under the decree, and take the benefit of it; or, if 
against them, show it to be erroneous, or entitle themselves to a rehearing.” 

The cases in which all the parties in interest will not be required to join may 
be classed into those where the question is one of common or general interest, 
where one may sue or defend for the whole, where the parties form a voluntary 
association for public or private purposes, and those who sue represent the 
whole, or where the parties are very numerous, though they have or may have 
separate interests. 

4058. The rule that all parties must join when they have an interest in the 
subject matter in controversy does not appiy to cases which are of a general 
interest ; for example, a suit may be brought by a few of the crew of a priva- 
teer against the prize agents for an account of the prize money, when they sue 
for themselves and the rest of the crew, who had signed the articles, and had 
not received their share of the prize money.” 


% Hallett v. Hallett, 2 Paige, Ch. N. Y. 15; West v. Randall, 2 Mas. C. C. 190; Elmen- 
dorff v. Taylor, 10 Wheat. 152; Cockburn v. Thomson, 16 Ves. Ch. 321. 

% Joy v. Wirtz, 1 Wash. C. C. 517; Marshall v. Beverley, 5 Wheat. 313. 
=e Evans v. Stokes, 1 Keen, Rolls, 32; West v. Randall, 2 Mas. C. C. 193; Cooper, Eq. 

. 89. 

7 West v. Randall, 2 Mas. C. C. 193. . 

% Good v. Blewitt, 12 Ves. Ch. 897; Leigh v. Thomas, 2 Ves. Ch. 812; West v. Randall, 
2 Mas. C. C. 193; 1 Daniell, Chanc. Pract. en Story, Eq. Pl. 3 98. 
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4059. Another case of exception to the general rule is that of creditors of a 
deceased debtor, who may be joined in a suit to administer the assets, although 
it is not necessary they should be so joined as plaintiffs, because one or more 
of them may bring suit and file a bill,-on their own behalf and on behalf of 
the other creditors upon the same estate, for an account and application of the 
estate of the deceased debtor; in which case, the decree being made applicable 
to all the creditors, the others may come in under it and obtain satisfaction for 
their demands, as well as the plaintiffs in the suit; and if they decline to do so, 
they will be excluded from the benefit of the decree, and will yet be consid- 
ered bound by acts done under its authority.” 

The same principle applies when the demand is against the real as well as 
the personal assets; when the creditors or incumbrancers are numerous, one 
or more may bring suit in behalf of himself and the others, in order to prevent 
inconvenience and to save expenses; and the same liberal principle has been 
extended to the case of creditors under a trust deed for the payment of debts.® 

This course is often pursued where a bill is brought by some of the holders 
of bonds issued by a railroad company, in behalf of themselves and other bond 
holders, who may wish to come in and join with them to enforce rights under 
a mortgage given to secure the payment of the bonds. 

4060. By analogy to the case of creditors, a legatee is permitted to sue on 
behalf of himself and the other legatees, in order to procure a settlement of 
the accounts of the administration and a payment of all the legatees.™ 

For the same reason, when the bill seeks to apply personal estate among the 
next of kin, or among persons claiming as legatees under a general description, 
and it may be uncertain who are the persons answering that description, bills 
have been admitted by one claimant on behalf of himself and others equally 
interested.® 

406L In cases where the parties have formed a voluntary association, those 
who sue or defend may be fairly presumed to represent the rights and interests 
of the whole ;* the impracticability and inconvenience of joining the whole as 
parties have induced courts of equity to relax the rule, and to allow some of 
the parties to sue in behalf of themselves and all the others, when there is a 
substantial representation of all the interests before the court.” As, for ex- 
ample, where some of the partners in a very numerous company, consisting of 
five hundred or more, filed a bill for themselves and the other partners to re- 
scind a contract entered into in behalf of the partnership, where it was mani- 
fest from the circumstances of the case that it would be for the benefit of all 
the partners that the contract should be rescinded, and an objection was made 
for want of parties, it was held by the court that the suit was properly 
brought.” 

4062. One of the principal grounds on which the courts rest for allowing 


® Leigh v. Thomas, 2 Ves. Ch. 312, 313; Story, Eq. Pl. 399; 1 Daniell, Chance. Pract. 
oe Hendricks v. Robinson, 2 Johns, Ch. N. Y. 283; Brown v. Ricketts, 3 Johns. Ch. N. 

. 556. 

© Leigh v. Thomas, 2 Ves, Ch. 818. 

a Mitford, Eq. Pl. Jeremy, ed. 167 176; 1 Daniell, Chanc. Pract. 880. 

® 1 Daniell, Chanc. Pract. 331. a Weld v. Bonham, 2 Sim. & 8. Ch. 91, 188. 

* Montagu, Eq. Pl. 58. 

& Cooper, Eq. Pl. 40; West v. Randall, 2 Mas. C. C. 194; Chancey v. May, Prec. Chanc. 
592; Hickens v. Congreve, 4 Russ. Ch. 562; Cockburn v. Thompson, 16 Ves. Ch. 828; 
Lloyd v. Loring, 6 Ves. Ch. 773; Attorney General r. Heelis, 2 Sim. & S. Ch. 67; Gray v. 
Chaplin, 2 Sim. & 8S. Ch. 267; Bromley v. Smith, 1 Sim. Ch. 8; Jones v. Garcia del Rio, 1 
Turn. & R. Ch. 300. 
ae Small v. Atwood, 1 Younge, Exch, 407, 458. See Walburn v. Ingleby, 1 Mylne & K. 

. 76. 
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some of the persons in interest to bring a suit in their own behalf and for their 
companions, is that it is apparent that all parties stand, or are supposed to 
stand, in the same situation, and have one common right, or one common inter- 
est; and that the suit so brought must be for the common benefit of all, and 
cannot be to the injury of any. 

There is a class where, on account of the great number of parties, 
and because it would be almost impracticable to bring them all he the 
court, the joinder of all will, on this account, be dispensed with ;® for example, 
where all the inhabitants of a district had a right of common under a trust, a 
suit brought by one, on behalf of himself and all the other inhabitants, was 
held to be well brought.” 

4064. Another exception to the rule is founded on the utter impossibility 
of including all persons who have an interest parties to the suit; as, for ex- 
ample, where one of several of the next of kin ‘of an intestate, entitled to dis- 
tribution, does not know and cannot ascertain where the other distributees are, 
he may sue for his distributive share without making the other distributees 
poet but in such case this want of knowledge must be charged in the bill, 

n such case the master will be directed by the decree to inquire and state to 
the court who are all the next of kin of the intestate, and they may come in 
under the decree.” 

4065. Having considered who are to be made oe as plaintiffs in a suit 
in equity, let us next examine who are to be made defendants. This subject 
will be divided into two parts, of persons immediately interested in resisting 
the plaintiff’s claim, and of persons consequentially so interested. 

4066. The cases which fall under the general rule, in which all persons 
who have an immediate interest ought to be defendants, may be classed into 
those of parties defendants relating to trusts, of persons jointly liable, against 
whom a bill for an account should be brought, dices who are parties to mort- 


4067. In all cases of trusts the trustee and cestui que trust must in general be 
made defendants or plaintiffs; the former because he holds the legal estate, the 
latter because he is entitled to the equitable right. Whenever the trustee and 
cestui que trust have an interest in defending the suit, or the decree may ulti- 
mately affect their rights, they must be joined as parties; and when they have 
no such interest, they need not be made parties.” But this rule is subject to an 
exception ; where the party is in the situation of a mere naked trustee, without 
any estate vested in him, it is not in general necessary to make him a party. 
For example, a broker or agent signing a contract in his own name for the 
purchase or sale of property is not considered a necessary party to a bill for 
specific performance of such contract against the principal.” 

When, however, the trustee may be made responsible ultimately, he must be 
made a party ;© but this refers to cases only where the bill prays for relief, for 
it is not necessary that all trustees or other persons should be made parties as 
to bills of discovery.” 

However numerous the trustees or cestuis que trust may be, when it is proper 


& Long v. Yonge, 2 Sim. Ch. 869; Hickens v. Congreve, 4 Russ. Ch. 565. 
®] Montagu, Eq. Pl. 57; Cooper, Eq. Pl. 41; Mitford, Eq. Pl. Jeremy, ed. 170; Story, 


. Pl. 3 121. 
Eq; Anon. 1 Chanc. Cas. 269. ® Cooper, Eq. Pl. 39, 40, 41. 
"i See Franco v. Franco, 8 Ves. Ch. 75; Seylard v. Harris, 1 Eq. Cas. Abr. 74; Swan v. 
Ligan, 1 M’Cord, Eq. So. C. 231; Piatt v. Oliver, 2 McLean, C. C. 211. 
Cooper, Eq. Pl. 42; Willink v. Morris Canal, 3 Green, Ch. N. J. 377. 
* Sturge v. Starr, 2 Mylne & K. Ch. 195; Harrison v. Pryn, Barn. 824, 
% Trescott v. Smith, 1 M’Cord, Eq. So. oe 
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that any of them should be made parties, they should all be joined—that is, if 

one of several trustees must be made a party, all the trustees must be joined, 

— if one of several cestuis que truet is to be made a defendant, all must be so 
e. 

4068. But there is an exception to this rule; if there are several trustees, 
all implicated in a common breach of trust, for which the cestui que trust seeks 
relief in equity, he may bring his suit against them all, or against either of 
them, at his election, for in such case the injury or tort may be treated as seve- 
ral as well as joint.” 

Another exception depends upon the frame of the particular bill. It may in 
some instances be filed against one of several trustees, without joining the others ; 
as, where it is so framed as to seek an account of so much of the trust fund as 
te come to the hands of a particular trustee. In this case he may be sued 

one. 

4069. All persons who are liable to a common charge or a common debt 
must in agate be made parties defendants, not on? for ascertaining and con- 
testing the right or title of the plaintiff, but, should he succeed, to make each 
liable for contribution.* A few cases will exemplify this rule. 

4070. Where a bill was filed by the captain of a ship against the survivor 
of two partners, who were joint owners of the ship, for an account and satisfac- 
tion of his demand, it was held that the suit wae defective because the repre- 
sentatives of the other partner, who might be interested in the account, were not 
before the court, although at law the rule was different, for there the survivor 
and the representatives of the deceased could not be joined.” The fact that the 
surviving partner had bought the share of the deceased partner in the ship 
makes no difference, as the proceeding is not in rem, the rule in such case being 
that on a demand against a partnership firm all the persons constituting the firm 
must be before the court; and if any of them are dead, the representatives of 
the deceased partner must be made parties.” 

4071. Fora similar reason, a bill for the payment of money due upon a bond 
must be against all the obligors; therefore, in a suit against the executor of an 
obligor to discover assets, all the obligors must be e parties, that the charge 
may be equal.’ 

When debts are charged on land by a will in aid of the personal as- 
sets, and proceedings are commenced to enforce the right against the land by a 
sale or otherwise, the heirs or devisees who are to be affected | by the decree must 
be made parties as well as the personal representatives.’ 

These instances will perhaps be sufficient to show the application of the rule. 
Numerous others might be mentioned, together with the qualifications to which 
they are subject, but such details are not within the plan of this work.'® 


—— 


® In re Chertsey Market, 1 Price, Exch. 261; Minn v. Stant, 12 Beav. Rolls, 190. And 
see, for limitations of the doctrine, Adair v. New River Co., 11 Ves. Ch. 429; Richardson 
v. Larpent, 3 Younge & C. Ch. 507; Wood v. Dummer, 8 Mas. C. C. 808. 

% Walker v. Symonds, 3 Swanst. Ch. 75. : 

" Selyard v. Harris, 1 Eq. Cas. Abr. 74; Routh v. Kinder, 8 Swanst. Ch. 144, n.; 1 
Daniell, Chanc. Pract. 339, 340; Beasley v. Kenyon, 3 Beav. Rolls, 644; Fleming v. Gilmer, 
35 Ala. N. 8. 62. 

æ Jackson v. Rawlins, 2 Vern. Ch. 195. 

® Pierson v. Robinson, 3 Swanst. Ch. 139, n.; Weymouth v. Boyer, 1 Ves. Ch. 416. 
pae Wilkinson v. Henderson, 1 Mylne & K. Ch. 582; Holland v. Pryor, 1 Mylne & 

. Ch. 237. 

1 Blois v. Blois, 3 Ventr. 348; Anon. 2 Freem. 127; Maddox v. Jackson, 8 Atk. Ch. 
406; Cockburn v. Thompson, 16 Ves. Ch. 326; Angerstein v. Clarke, 2 Dick. Ch. 738; 3 
Swanst. Ch. 147; Story, Eq. Pl. 3 169; 1 Daniell, Chanc. Pract. 802. 

1083 Berry v. Askham, 2 Vern. Ch. 26. 

1 See Coppard v. Page, 1 Forr. Exch. 1; 2 Younge & C. Exch. 68; Perrot v. Bryant, 2 
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4073. When an account is sought against several persons, either as part- 
ners or because they are jointly liable to account, they must all be made | 
parties to the suit; so, if two executors or other personal representatives 
ae bound to render an account, the suit should be brought against both of 

em. 

4074. Having already considered who are to be made plaintiffs to a bill 
either to redeem or to foreclose a mortgage, under the present article our 
attention will be confined to the examination of the persons who must be made 
defendants, first, to a bill to redeem; second, to a bill to foreclose. 

4075. As a general rule, it may be stated that all persons should be made 
defendants to a bill to redeem whose rights may be affected by the decrees. 
As between the original parties to the contract, when the mortgagee has not 
parted with any interest he had in the mortgage, and he is living, the mort- 
gagee is the only party defendant. 

n case of the death of the mortgagee when the mortgage is in fee, the legal 
title vests in the heir at law or a devisee; the person in whom the legal estate 
has become vested must be made a party, because, having the legal title, he is 
bound by the decree; and the personal representative of the mortgagee must 
also be made a party, on the ground that he is entitled to the purchase money 
when paid, as it is to be returned to the fund out of which it came, namely, the 
personal estate.” 

But if the mortgage is of a term of years, created by the owner of the fee, the 
heir is not entitled to it; it being merely a chattel real, the personal representa- 
tive only is the proper party, because he alone has an interest in it, unless it has 
been disposed of in favor of a third person, who in such case must be made a 

rty to the suit.” 

4076. Who ought to be the parties defendant when a mortgage has been 
absolutely assigned depends upon this circumstance, whether it was assigned 
without the authority or the privity of the mortgagor or not. 

In the first case, where the mortgage has been assigned without such author- 
ity or privity, it is not requisite, in a Dill brought to redeem, to make any other 
person than the last assignee a party to the bill. The fact that there were 
mesne.assignments will make no difference, because the last assignee stands in 
the place of the original mortgagee.” 

When the assignment has been made with the authority or privity of the 
mortgagor, the intermediate assignees must be made parties when they have any 
interests which are to be protected. 

Other cases have occurred where other than the original parties have an in- 
terest on which the decree must, operate, and when, therefore, they must be 
- joined in the suit.’ : 

4077. It has already been observed several times that all parties who have 
an interest in the suit and will be bound by the decree must be made parties, 


Younge & C. Exch. 61; Cranborne v. Crisp, Cas. temp. Finch, 105; Collins v. Griffith, 2 
P. Will. Ch. 318; 1 Daniell, Chanc. Pract. 362, 363; Story, Eq. Pl. 23 159 to 169. 

1% Cowslad v. Cely, Prec. Chanc. 83; Scurry v. Morse, 9 Mod. 89; Moffat v. Farquharson, 
2 Brown, Ch. 338. z 

1% Cooper, Eq. Pl. 37; 1 Daniell, Chanc. Pract. 381; Sah Eq. Pl. 2 188. 

1% Cooper, Eq. Pl. 37; Osbourn v. Fallows, 1 Russ. & M. Ch. 741. 

17 Winchester v. Beavor, 3 Ves. Ch. 315; Hill v. Adams, 2 Atk. Ch. 39; Lennon v. 
Porter, 2 Gray, Mass. 473; Hosford v. Nichols, 1 Paige, Ch. N. Y. 220; Whitney v. Mc- 
Kinney, 7 Johns. Ch. N. Y. 144. 

18 See Anon. 2 Freem. 59; Cholmondeley v. Clinton, 2 Jac. & W. Ch. 134; Whistler v. 
Webb, Bunh. Exch. 53; Hobart v. Abbott, 2 P. Will. Ch. 643; Norrish v. Marshall, 6 
Madd. Ch. 475. 
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an or defendants; all persons who have an interest in the equity of re- 
emption must be made parties to a bill of foreclosure. | 

A bill of foreclosure is a proceeding in chancery by which the mortgagor’s 
right of redemption of the mortgaged premises is barred and foreclosed for ever. 
This takes place when the mortgagor has forfeited his estate by the non-payment 
of the money due on the mortgage at the time appointed, but still retains the 
equity of redemption ; in such case the mortgagee files a bill calling on the 
mortgagor in a court of equity to redeem his estate presently, or, in default 
thereof, to be for ever foreclosed and barred from any right of redemption." 

When the equity of redemption belongs to different persons as heirs, devisees, 
or as having si upon it as legatees, they should all be made defendants ; 
and, in general, all incumbrancers who have an interest in the redemption of 
the land should be made defendants. It is immaterial whether such incum- 
brancers are prior or subsequent to the time of the mortgage under which the 
bill is filed. If they are not parties, they are not bound; if they were prior 
incumbrancers, their rights are paramount; if subsequent, they cannot be bound 
by the decree without any opportunity on their part to protect them, as they 
might have done if they had been made parties to the bill.™ 

In the case of an absolute assignment of the equity of redemption by the 
mortgagor so that he has no further interest in it, the assignee only need be 
made a party to the bill to foreclose, for no one else can be affected by the 
decree.” 

The heirs and representatives of a deceased husband are not to be made de- 
fendants to a bill to foreclose a a on property of the wife." 

4078. To prevent a multiplicity of suits, in some cases the courts require 
parties who may be consequentially liable to or affected by the decree, to be 
made parties in the first instance, so that their liabilities may be adjudicated 
upon and settled by one proceeding. It is necessary to make these persons de- 
fendants to a suit, not because their right may be affected by the decree, but 
because, in the event of the success of the plaintiff in his object against the 
principal defendant, that defendant will thereby acquire a right either to call 
upon them to reimburse him the whole or part of his demand, or to do some 
act reinstating him in the condition he would have been in but for the success of 
the plaintiff. Many cases of this kind have been anticipated in other parts of 


oe ee 


1 See Hallock v. Smith, 4 Johns. Ch. N. Y. 649; Palk v. Clinton, 12 Ves. Ch. 58; 2 
Spence, Eq. Jur. 695. 

119 Sometimes a bill is filed praying for the sale of the mortgaged premises, and the 
mortgagee obtains a decree for the sale of the land, under direction of an officer of the 
court, in which case the proceeds are applied to the discharge of incumbrances accordin 
to their priority. This practice has been adopted in Indiana, Kentucky, Maryland, Sout 
Carolina, Tennessee, and Virginia. 4 Kent, Comm. 180. See Mills v. Dennis, 8 Johns. 
Ch. N. Y. 367. In Penns Ivania, a scire facias is issued upon the recorded mortgage, a 
judgment is obtained, and the land is sold under it, for the benefit of the mortgagee and 
other incumbrancers, and the surplus of the proceeds is paid over to the mortgagor. 

11 Finley v. Bank of United States, 11 Wheat. 304; Rose v. Page, 2 Sim. Ch. 471; 
Haines v. Beach, 8 Johns. Ch. N. Y. 459; Draper v. Earl of Clarendon, 2 Vern. Ch. 518: 
Calvert, Parties in Eq. 128; Story, Eq. Pl. 2193; Murdock v. Ford, 17 Ind. 52; Stone r. 
Locke, 46 Me. 445; Proctor v. Baker, 15 Ind. 178. The widow of the deceased owner of 
the equity must be a party. Burton v. Dies21 Cal. 87. As must the wife who has re- 
a her dower by the mortgage. Cary v. Wheeler, 14 Wisc. 281; Leonard v. Villars, 23 

. 377, . 

As to the rule where advances have been made by different parties under a mortgage to 
secure such advances, see Tyler v. Yreka Co., 14 Cal. 212; Wall v. May, 80 Mo. 494; Har- 
lan v. Harlan, 14 Ind. 439; Rankin v. Major, 9 Iowa, 297. 

13 Gifford v. Hart, 1 Schoales & L. Ch. Ir. 386; Gower v. Howe, 20 Ind. 896; Johnson 
v. Morrell, 13 Iowa, 800; Babbitt v. Bowen, 32 Vt. 437. 

ns Somerset v. Cammon, 8 Stockt. Ch. N. : Pe See Wolf v. Banning, 3 Minn. 202, 
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this work ; those which are now to be considered may be classed as follows: 
cases of joint obligors and sureties, cases when real and personal representatives 
must be made parties, cases when a party is entitled to indemnification from a 
third person, in which case the latter must be made a party. 

4079. It is upon this principle that the courts proceed in the case of sureties 
of joint obligors in a bond, by requiring all those who are bound, or their per- 
sonal representatives, to be before the court, in order to avoid the multiplicity 
of suits which would be occasioned if one or more were to be sued without the 
others, and left to seek a contribution from their co-sureties, or the obligors in 
other proceedings."* 

4080. In the case where a specialty creditor sues to recover his demand out 
of the real estate of the deceased, the courts require for the same reason that 
the personal as well as the real representatives should be brought before the 
court, because the personal estate is the primary fund for the payment of debts, 
and ought to be applied in ease of the land;'” the heir, therefore, has a right 
to insist that it shall be exhausted for this purpose before the realty is charged ; 
so that if a decree were made in the first instance against the heir, he would be 
entitled to file a bill against the personal representative to reimburse himself. 
For this reason the court requires both to appear, that by decreeing the executor - 
to pay the debt, in the first instance, as far as he has assets, a multiplicity of 
suits may be avoided.'® 

For the same reason, if a vendor were to file a bill against the heir, the lat- 
ter would have a right to insist that the personal representatives should be 
brought before the court, because the purchase money, which is the object of 
the suit, is, in the first instance, payable out of the personal assets. But, where 
the personal representative cannot be made liable for the money, he need not 
be made a party." 

And even third persons may be proper parties to a bill against the represen- 
tatives where they are liable to account for assets in their possession.” 

4081. The following cases are examples of the kind where a third person 
who is bound to indemnify must be made a party. Ina suit brought by A 
against B, the latter, in his answer, insisted that he was entitled to be reim- 
bursed by C what he might be decreed to pay the plaintiff, and, therefore, that 
C was a necessary party; at the time of the hearing, the court directed the 
cause to stand over, with liberty to the plaintiff to amend by making C a de- 
fendant.'” | 

Another case, ruled upon the same principle, was that of an heir at law who 
brought a suit against a widow, and by his bill prayed that she might be com- 
pelled to abide her election, and to take a legacy in lieu of dower; in this case 
it was held that the personal representative was a necessary party, because, in 
the event of the plaintiff’s succeeding, she was entitled to satisfaction for her 
legacy out of the personal assets, and the plaintiff had leave to amend by mak- 
ing the executor a party.” 


u See Maddox v. Jackson, 3 Atk. Ch. 416; 1 Daniell, Chanc. Pract. 362; Roversy v. 
Grayson, 3 Swanst. Ch. 145, note; Bland v. Winter, 1 Sim. & S. Ch. 146; Young v. Lyons, 
8 Gill, Md. 162; New England Bank v. Newport Steam Factory, 6 R. I. 154. 

ns Galton v. Hancock, 2 Atk. Ch. 434. 

né Knight v. Knight, 3 P. Will. Ch. 333. 

1 See Astley v. Fountain, Cas. temp. Finch, 4; Green v. Poole, 5 Brown, Parl. Cas. 504; 
Smith v. Hibbard, 2 Dick. Ch. 730; Townsend v. Champernowne, 9 Price, Exch. 130. 

n: Long v. Majestre, 1 Johns. Ch. N Y. 305; Pearse v. Hewitt, 7 Sim. Ch. 471; Sher- 
land v. Mildon, 5 Hare, Ch. 469. See Harrison v. Righter, 3 Stockt. Ch. N. J. 389. 

u Greenwood v. Atkinson, 5 Sim. Ch. 419. 

1” Lesquire v. Lesquire, Cas. temp. Finch, 134. And for various other cases, where third 
persons have been held to be properly BP on account of a secondary responsibility, 
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4082. Although it is not easy to say who are the necessary parties to a suit, 
and it is doubtful, until the decision of the cause, what interests may be af- 
fected by that decision,” yet it is a rule that no one should be made a party to 
a suit against whom, if brought to a hearing, there could be no decree.™ 

This subject will be divided by considering, first, what is a joinder of par- 
ties who have no interest, second, the effect of such a joinder. 

4083. Persons who have no interest are agents, auctioneers, stewards, soli- 
citors, attorneys, witnesses, and the like, persons whose interests are only con- 
sequential, those who are not in privity with the parties, nominal or formal 
parties, and claimants by paramount title. 

4084. Persons who have no interest in the thing sued for can have no right 
to recover, and therefore ought not to be joined as parties; and if such persons 
have been joined, this is fatal to the proceedings.” For the same reason, per- 
sons having adverse or conflicting interests in the subject of litigation ought not 
to be joined as complainants in the suit." 

On the other hand, when persons have been connected with the transaction 
in some capacity which gives them no title to the subject matter of the suit, 
they cannot in general be made defendants; as, for example, an auctioneer who 
has sold an estate, the sale being the matter in controversy ; an attorney who 
has negotiated an annuity, when the bill prays to set aside the contract; an ar- 
bitrator to a suit, when the bill is to enforce or set aside the award ; a steward 
or receiver of rents or profits in a suit between the vendor and vendee, when a 
bill is filed for a specific performance. In all these cases these agents should 
not be joined, and.if they are, and it appears upon the bill that they have no 
interest, it will be ground for demurrer.’ 

4085. But it must be remembered that in cases of this kind, when there is 
any charge of fraud in the transaction in which these parties have been aah 
pants, and such fraud is charged in the bill, they may be made parties defend- 
ant; for, at least, they may be made responsible for costs in consequence of 
their fraud.” 

4086. A mere witness ought not for the same reason to be made a party to a 
bill, although the plaintiff might deem his answer more satisfactory than his 
examination, because he has no interest in the cause, and no decree can be made 
against him; besides, his answer would not be evidence against his co-defend- 
ant.” The injustice of harassing him with such a suit, and putting him un- 
pust'y to the trouble and expense of defending himself, is a sufficient reason why 

e should not be made a party.” 


liability, or interest in the result of the bill, see People v. Law, 34 Barb. N. Y. 494; 
Buchoz v. Lecom, 9 Mich. 234; Camp v. McGillicuddy, 10 Iowa, 204. 
171 Mitford, Eq. Pl. Jeremy, ed. 179. 12 Wych v. Meal, 3 P. Will. Ch. 811, n. 
a Beatty v. Judy, 1 Dan. Ky. 103; Brumley v. Westchester Co., 1 Johns. Ch. N. 
. 366. 
1% Alston v. Jones, 3 Barb. Ch. N. Y. 397. See Mitford, Eq. Pl. Jeremy, ed. 185, 187; 
veda Eq. Pl. 189, 190; Welford, Eq. Pl. 282; King of Spain v. Machado, 4 Russ. Ch. 
44 


1% Cooper, Eq. Pl. 42; 1 Daniell, Chanc. Pract. 394, 897, 399; Story, Eq. Pl. 2 231; 
Welford, Eq. Pl. 283; Coe v. Beckwith, 31 Barb. N. Y. 339; Lyon v. Tevis, 8 Iowa, 79. 

1% Mitford, Eq. Pl. Jeremy, ed. 160. 

17 Twells v. Coaten, 1 Pars. Eq. Cas. Penn. 378, 878. The reason why the answer of a 
co-defendant is not evidence against a defendant is, that the latter ought not to be com- 
promited by what may be said in the answer, because he had no opportunity to cross-ex- 
amine him, and it would be unjust to let his answer be evidence, when he responds merely 
to the interrogatories of their common adversary. Plumer v. May, 1 Ves. sen. Ch. 426; 
Dinely v. Dinely, 2 Atk. Ch. 394; Cookson v. Ellison, 2 Brown, Ch. 252; Fenton v. Hughes, 
7 Ves. Ch. 287; Howe v. Best, 5 Madd. Ch. 19. 

181 Daniell, Chagc. Pract. 397; Cookson v. Ellison, 2 Brown, Ch. 252; Mitford, Eq. Pl. 
Jeremy, ed. 188; Twells v. Costen, 1 Pars. Eq. Cas. Penn. 378. 
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4067. But to this rule there is an exception which is somewhat anomalous ; 
it is, nevertheless, fully established. It cannot be better stated than in the 
words of King, P. J.” “To this rule there is one established exception,” he 
says, “cases of corporations, where chief officers may be made parties to a dis- 
covery, although no decree is sought or could be had against them. The reason 
of this exception, which has been considered as a stretch of the authority of the 
court to prevent a failure of justice, seems to have sprung from the fact that a 
corporation could only answer under its common seal, and therefore could not 
be indicted for perjury, however falsely it might answer; and from the idea that 
though the answer of the officers could not be read in evidence against the cor- 
poration, it might be of use in directing the plaintiff how to draw his interrog- 
atories to obtain a better answer.” ™ 

4088. We have already seen that when a party has a mere consequential 
interest, it is not requisite he should be made a defendant; for example, where 
a bill is filed by a creditor for the payment of his debt out of the assets of his 
deceased debtor, whether the plaintiff sues for himself alqne or for himself and 
on behalf of all others. This subject has already been fully considered. 

4089. When there has been no contract between the plaintiff and another 
person, and there is no privity, it is evident the latter ought not to be made a 
defendant, although he may have in his hands what may be eventually liable 
for the claim, because his liability, if any, is to another person. For example, 
when a creditor brings a suit against an executor for the payment of his debt 
out of the assets, a debtor of the estate cannot, in general, be joined as a defend- 
ant, because he is liable solely to the executor." But if it appear that there is 
collusion between the executor and the debtor, the latter may be made a de- 
nee a that ground, for a court of equity has jurisdiction on the ground 
of fraud. 

4090. Nominal parties are those from whom no account, payment, conveni- 
ence, or other direct relief is sought, not being an infant.” 

In general, the joinder of mere nominal parties will not be required, and if 
such persons cannot be made pafties, they will be dispensed with, and the want 
of them will not arrest the proceedings. 

4091. When a suit is brought for the recovery of a subject matter which is 
due the defendant, if a third person has a claim upon it by a paramount title, 
he ought not to be made a dendari, for if he has a prior title or incumbrance, 
he cannot be affected by the decree; for example, when a bill is filed to carry 
into effect the trusts of a will, a person who claims a title or incumbrance 
prior to the will, or to the testator, ought not to be made a party, because his 
F being paramount to that of the testator, he cannot be affected by such a 

ill. 

4092. When the objection of a want of interest applies, it is as fatal when 

applicable to one of several plaintiffs as it is when applicable to one of several 


19 Twells v. Costen, 1 Pars. Eq. Cas. Penn. 879. 

180 See Wych v. Meal, 8 P. Will. Ch. 812; Fenton v. Hughes, 7 Ves. Ch. 289; Dummer 
v. Chippenhorn, 14 Ves. Ch. 524; Gibbons v. Waterloo Bridge, 5 Price, Exch. 491; Story, 
Eq. PI. 3 235; Wright v. Dame, 1 Metc. Mass. 237. 

31 Mitford, Eq. Pl. Jeremy, ed. 170. See also Page v. Olcott, 28 Vt. 465. 

 Utterson v. Mair, 2 Ves. Ch. 95; Gedge v. Traill, 1 Russ. & M. Ch. 281. See Frye v. 
Bank of Illinois, 11 Ill. 367. 

183 Rules for the courts of equity of the U. S., Rule 54. See Skiles v. Suitzer, 11 Il. 538. 

18i Wormley v. Wormley, 8 Wheat. 451; Butler v. Pendegraft, 2 Brown, Parl. Cas. 170; 
Lang v. Brown, 29 Ga. 368. 

18 Devonsher v. Newenham, 2 Schoales & L. Ch. Ir. 210; Pelham v. Gregory, 1 Ed. Ch. 
Le = Brown, Parl. Cas. 435; 1 Daniell, Chanc. Pract. 859; Chapman v. West, 17 N. 

. 125. : 
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defendants. In the former case it is fatal to the whole suit ; in the latter, when 
taken in due time, it is fatal against the defendant improperly joined. 

4093. Having examined to some extent the rules with reference to making 
persons parties to a suit in equity, and shown who ought to be joined, and the 
effect of joining those who have no interest, let us now take a passing notice of 
the manner of curing the defects of having made improper parties, when such 
faults can be cured. 

When the want of necessary parties appears upon the face of the bill, the 
defendant may demur. If, however, the defect be of vital importance, with 
regard to the character of the bill and the nature of the relief prayed for, the 
defendant is not forced to demur, but may insist upon the defect at the hear- 
ing.” When the defect is not apparent on the bill, it may be objected to by 
plea or answer.'® 

But if, instead of too few persons having been made parties to the bill, the 
= defect is, on the contrary, that persons have been joined who had no interest in 
the suit, and such defect appears on the face of the bill, the party improperly 
joined may demur, or at the hearing may rely upon it as a ground of defence 
as to himself. When the defect is not apparent on the face of the bill, the 
party improperly joined may rely on the objection by plea or answer. 

A demurrer for want of parties must show who are the proper parties, not 
indeed by name, for that might be impossible, but in such a manner as to 
point out to the plaintiff the objections to his bill, and enable him to amend b 
adding proper parties.” In case of demurrer for want of parties, an amend- 
ment has been permitted, even when the demurrer has been allowed.’ 


1% Story, wea 3 232; Makepeace v. Hawthorn, 4 Russ. Ch. 244; 1 Daniell, Chanc. 

Pract. 399; 1 Welford, Eq. Pl. 25. 

w opn Eq. Pl. 33, 185; Mitford, Eq. Pl. Jeremy, ed. 180; Postlewait v. Hawes, 3 
, 365. 


Iowa Even in this case, however, it is said to be the better practice not to dismiss 
the bill, but to order the cause to stand over with leave to bring in the oper arties. 
West v. Randall, 2 Mas. C. C. 181; Ferguson v. Fisk, 28 Conn. 501; Story, kq, l. Redfield 
ed. 3 235, note; Postlewait v. Hawes, 3 Iowa, 365; Webster v. French, 11 Ill. 254. 

188 Cooper, Eq. Pl. 289; Mitford, Eq. Pl. Jeremy, ed. 280; Page v. Olcott, 28 Vt. 465. 

ee Mitford, . Pl. 146; Attorney General v. Jackson, 11 Ves. Ch. 869; Welford, Eq. 
Pl. 267, 319. 


14 Mitford, Eq. Pl. 146; 1 Daniell, ke ii 385. 
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BILLS IN EQUITY. 
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4094. As to the origin of these bills, it will not be required, in a work of 
this kind, to go into long details of their history ; it will perhaps be sufficient 
to state that they have by degrees been reduced to a perfect system, though at 
first they were extremely simple, being a mere petition to the king, which was 
referred by him to his chancellor. In the course of time this petition was ad- 
dressed to the chancellor himself; and afterward it assumed a regular and uni- 
form frame. In it was stated the cause of complaint, and this was followed by 
a prayer to the court to grant suitable relief. Like every other thing human, 
by degrees the bill was improved to what we now find it. 

Bills in equity were doubtless borrowed from the civil and canon law, and 
the latter was in many respects copied from the former. The early English 
chancellors were generally ecclesiastics, accustomed to-the jurisprudence of 
those two systems, and naturally introduced into the English law many of the 
principles and maxims which they had learned, and which are founded for the 
most part in common sense and sound reason. 

uity pleading, which is the formal mode of alleging that on the record 
which would be the support or defence of the party on evidence,! has become a 
science of considerable refinement, and of many nice distinctions, so that it re- 
quires much time, diligence, and attention, fully to master the subject. It will 
be the object of this title of the work to develop the principles of equity plead- 
ing, without, however, going into minute details. 

Tn this chapter we shall consider, first, the several kinds of bills, and, second, 
the frame of bills, or the analysis, or several parts of a bill. 


1 Read v. Brookman, 8 Term, se a Bouvier, Law Dict. Pleading. 
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4095. When considered as to their kinds, bills may be classified into origi- 
nal bills, bills not original, bills in the nature of original bills, bills which de- 
rive their names from the object the complainant has in view.’ 

4096. An original bill is one which relates to some matter not before liti- 
gated in the court by the same persons and standing in the same interests. It 
is one which first brings before the court the matter which is in litigation, and 
not as assistant to any other proceeding.’ These bills may pray relief against 
an injury sustained, or only seek assistance of the court to enable the plaintiff 
to defend himself against a possible injury, or to support or defend a suit in a 
court of ordinary jurisdiction. Original bills are, therefore, classed into those 
which pray for relief, and those which do not ask for relief. 

» An original bill praying relief is one by which the plaintiff prays the 
court to secure him some right to which he is entitled, or to relieve him from 
some injury to which he is liable or for which he suffers unjustly. These bills 
are of three kinds. | 

4008. A bill praying a decree or order touching some right claimed by the 
person exhibiting it, in opposition to some right claimed by the person against 
whom the bill is exhibited. In the most general sense, all bills may be said to 
pray for relief, all seek the aid of the court to remedy some existing or appre- 

ended wrong or injury. But, in the sense used in courts of equity, bills only 
are deemed bills for relief, which seek from the court in that very suit a de- 
cision upon the whole merits of the case set forth by the plaintiff, and a decree 
which shall ascertain and declare his present rights or redress his present 
wrongs. Other bills, merely asking the aid of a court of equity against pos- 
sible future injury, or to support or defend a suit in another court of ordina 
jurisdiction, are deemed bills not for relief.‘ The nature and frame of a bill 
praying relief will be fully considered further on. 

4099. A bill of interpleader is one by which the complainant claims no re- 
lief against either the plaintiff or defendant, but offers to pay the money or 
deliver the property in dispute to the one to whom it justly, legally, or equit- 
ably belongs, and prays that he may be protected and relieved from the claim 
of either of them. The plaintiff does not pray a decree of the court touching 
the rights of the parties in the original suit, but simply for his own safety, so 
that he shall not be compelled to pay the debt he owes or perform his obliga- 
tion twice.’ 

When examining the assistant jurisdiction of the courts of equity this sub- 
ject was fully examined, so that here it will not be necessary further to consider 
It. 

4100. A bill of certiorari is one which prays for a writ of certiorari to re- 
move a suit from an inferior to a superior court of equity,’ on account of some 


*It is proper here to observe, in the words of Judge Story, that “a very large portion 
of the following remarks, as to these different kinds of bills, is borrowed from Lord Redes- 
dale’s Treatise, with little more than an occasional verbal alteration. I have not the pre- 
sumption to suppose that upon so complicated a subject I could add any thing to the 
remarks of this great master of equity, upon whose works the highest eulogy was pro- 
nounced by Lord Eldon, in Lloyd v. Johnes, 9 Ves. Ch. 541.” Other works and the books 
of Reports have been consulted, but little can be added to so perfect a work as that of Mr. 
Mitford, afterward Lord Redesdale. All the text writers upon this subject, who have 
published their works since that of Lord Kedesdale was given to the profession, have made 
the same free use of his lordship’s labors. 

3 Mitford, Eq. Pl. Jeremy, ed. 33. 7 

* Mitford, Eq. Pl. Jeremy, ed. 33, 34; Story, Eq. Pl. 2 17. 

ê Bedell v. H ffman, 2 Paige, Ch. N. Y. 199. See Gibson v. Goldthwaite, 7 Ala. N.68. 
281; Griggs v. Thompson, 1 Dec. 146; Hayes v. Johnson, 4 Ala. N. 8, 267. 

Mitford, Ea PLI ed. 84; Coo PL 48 

itfo . Pl, Jerem : r, Eq. . 
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alleged incompetency of the inferior court, or because of injustice in its pro- 
ceedings. In its form this bill first states the proceedings in the inferior court, 
next its incompetency, by suggesting that the cause is out of: its jurisdiction, or 
that the witnesses or the defendant live out of its jurisdiction, and cannot, in 
consequence of their age, infirmity, or the distance of the place, follow the suit 
there, or that from some cause equal justice is not likely to be done them, and 
it then prays a writ of certiorari, to certify and remove the record to the superior 
court. This kind of bill is seldom used in the United States. 

410L An original bill, not praying relief, is one which is brought to ascer- 
tain facts, or to secure the evidence of them. In these cases, of course, no 
relief is asked, the sole object being the discovery of the existence of facts 
known to the defendant, and which the plaintiff seeks to discover from him, so 
that the same shall be used as evidence against him; or, in another case, he 
seeks to perpetuate the knowledge of facts and prevent the evidence from being 
lost. Bills not praving relief are of two kinds. 

4102. Every bill praying for relief is, in one sense, a bill of discovery, be- 
cause the plaintiff iA the defendant to answer upon oath or affirmation as to 
all matters charged in the bill, and seeks from him a discovery of all such 
matters. But a bill of discovery, in its technical sense, is a bill for the dis- 
covery of facts resting in the knowledge of the defendant, or of deeds or 
writings, or other things in his custody or power, and seeking no relief in con- 
sequence of the discovery, though it may pray for the stay of proceedings at 
law till the discovery is made. 

Having fully examined the subject of discovery, by whom, against whom, 
and for what cause a bill may be filed, when considering the assistant jurisdic- 
tion of courts of equity, the reader is referred for further examination to that 

lace. 
4103. When considering the assistant jurisdiction of courts of equity, it will 
be remembered we examined the nature of bills for the examination of wit- 
nesses de bene esse, and bills to perpetuate testimony. It will not be requisite 
to repeat that matter here.’ 

4104. Bills not original are those which are brought after some other bill 
has already been filed between the parties relating to the subject matter of the 
suit; they of course always presuppose the existence of some other bill. 

Sometimes there is an imperfection in the frame of a bill, which, till reme- 
died, is a bar to the plaintiff’s recovery. It may frequently be removed by 
amendment, but sometimes it remains undiscovered while the proceedings are 
in such a state that an amendment can be permitted by the practice of the court; 
for after some event has occurred affecting the rights or interests of the ies, 
no amendment can be allowed. This is areas the case where, after the 
court has decided upon the suit as framed, it appears to be necessary to bring 
some other matter before the court to obtain the full effect of the decision; so, 
when some other point appears necessary to be made, or some additional rem- 
edy is requisite, in order to do justice between parties." 

But when a suit is perfect in its institution, it may, by some event subsequent 
to the filing of the bill, become defective, so that no proceeding can be had 
upon it, either as to the whole or as to some part, with effect; or it may become 
abated either as to the whole or as to a part of the bill. The first is the case 
where, although the parties to the suit remain before the court, some event sub- 
sequent to its institution has either made such a change in the interests of those 


® Before, 3739-3745. ’ Before, 3746-3752. 
© Mitford, Eq. Pl. Jeremy, ed. 56. See Jones v. Jones, 8 Atk. Ch. 110; Goodwin v. 
Goodwin, 3 Atk. Ch. 370. 
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parties, or given to some other person such an interest in the matters in litiga- 
tion that the proceedings as they stand cannot have their full effect. The other 
is the case when, by some subsequent event, there is no person before the court 
by whom or against whom the suit, in whole or in part, can be poa 

Though it i not appear to be accurately ascertained in what cases a suit 
becomes defective without being absolutely abated, and in what cases it abates 
as well as becomes defective, yet it seems that if by any means any interest of a 
party to the suit in the matter in litigation becomes vested in another, the pro- 
ceedings are rendered defective in proportion as that interest affects the suit; so 
that although the parties to the suit may remain as before, yet the end of the 
suit cannot be obtained.” And if such a change of interest is occasioned by, or 
is the consequence of, the death of a party whose interest is not determined by 
his death, or the marriage of a female plaintiff, the proceedings become likewise 
abated or discontinued in whole or in part; for, as far as the interest of the 
party extends, there is no longer any person before the court bY or against 
whom the suit may be prosecuted ; and a married woman is incapable by herself 
of prosecuting the suit.'s 

An assignment by act of law, as, by bankruptcy or insolvency, is so far anal- 
ogous to ihe case of death and marriage that the assignee in whom an interest 
does or may rest must be made a party." 

Generally speaking, an assignment pendente lite has no effect upon the suit, 
since the ne ee will be held to take subject to all the equities.“ But where 
an equitable interest held by part of the plaintiffs was mortgaged, it was held 
that the assignees were necessarily to be made parties. And it seems that an 
assignment between filing the bill and serving subpcena is not an assignment 

ente lite.” But an assignee pendente lite is a proper party defendant at the 
election of the plaintiff." 7 

There are various methods of obtaining the benefit of a suit which has be- 
come defective or abated by any event subsequent to its institution, and the 
rules of practice are not the same in different jurisdictions. In all cases, how- 
ever, it is clear that if any property or right in litigation vested in a plaintiff 
is transmitted to another, the person to whom it is transmitted is entitled to 
supply the defects of the suit, if become merely defective, and to continue it, or 
at least to have the benefit of it, if abated.” It is also clear that if any prop- 


u Mitford, Eq. Pl. Jeremy, ed. 56. 

12 Hoxie v. Carr, 1 Sumn. C. C. 173, 177; Mole v. Smith, 1 Jac. & W. Ch. 665; Indiana 
Co. v. Bates, 14 Ind. 8; McConnell v. Smith, 23 Ill. 611; Glenn v. Webb, 17 Md. 250; 
Heard v. March, 12 Cush. Mass. 580; Anshuty’s Appeal, 34 Penn. St. 375. 

1 Mitford, Eq. Pl. Jeremy, ed. 57. See numerous instances cited by Lord Redesdale, in 
his admirable Treatise on Equity Pleading. Mitford, Eq. Pl. Jeremy, ed. 57-60; Quacken- 
bush v. Leonard, 10 Paige, Ch. N. Y. 131. When a female defendant marries, the suit 
does not thereby become abated; in such case it is only necessary to obtain an order that 
the suit proceed against her by her new name, in conjunction with her husband, who is 
also to be named in the subsequent proceedings. 

“ Story, Eq. Plead. Redfield ed. 158, a; Lowry v. Morrison, 11 Paige, Ch. N. Y. 827; 
i Silas v. Cleaveland, 7 Paige, Ch. N. Y. 290. Bee Coe v. Whitbec , 11 Paige, Ch. N. 

. 42. 

1 Eades v. Harris, 1 Younge & C. Ch. 230; Winchester v. Payne, 11 Ves. Ch. 194; Hoxie 
v. Carr, 1 Sumn. C. C. 173; Greenwich Bank v. Loomis, 2 Sandf. Ch. N. Y. 70; Murray v. 
Ballou, 1 Johns. Ch. N. Y. 577; Steele v. Taylor, 1 Minn. 274. 

16 Solomon v. Solomon, 18 Sim. Ch. 516. But see Eades v Harris, 1 Younge & C. Ch. 
230; Johnson v. Thomas, 11 Beav. Rolls, 502. 

" Powell v. Wright, 7 Beav. Rolls, 444. 

3 a v. Shore, 3 Hare, Ch. 119; Echliff v. Baldwin, 16 Ves. Ch. 257; Bank v. Seton, 
1 Pet. 310. 

19 Deas v. Thorne, 3 Johns. N. Y. 543; Carter v. Mills, 30 Mo. 432; Ridgely v. Bond, 18 
Md. 433; Heard v. March, 12 Cush. Mass. 580; Postlewait v. Hawes, 3 Iowa, 865; 
Hungerford v. Cushing, 8 Wisc. 332. See a v. Smith, 23 Ill. 611. 
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erty or right before vested in the defendant becomes transmitted to another, the 
plaintiff is entitled to render the suit perfect, if defective, or to continue it, if 
abated, against the person to whom that property or right is transmitted.” 

The means of supplying the defects of a suit, continuing it if abated, or ob- 
taining the benefit of it, are by supplement bill, by bill of revivor, or by bill 
of revivor and supplement. 

4105. A supplemental bill, as has already been observed, is one occasioned by 
some defect in a suit already instituted, whereby the parties cannot obtain com- 
plete justice, to which otherwise they would have been entitled under the ease 
stated in their bill.” It is a continuation of the original bill, and will sustain 
the original bill by the allegation of facts which did not exist until after the 
original bill was filed.” 

Geicnaily, a mistake in the bill should be corrected by an amendment 
merely.” But after the parties are at issue, and witnesses have been examined, 
amendments will not, in general, be allowed,” yet the defect may not have 
been known or not understood till that time. In this case, as well as where 
matter has happened since the filing of the bill, a supplemental bill should: 
be filed.” Where the suit has actually abated, the bill, though commonly 
called a supplemental bill, is more properly a bill in the nature of a bill of 
revivor. 

The filing of a supplemental bill is not in all casee a matter of course.” 
Leave must be obtained, and this is especially true when the bill seeks to 
change the structure of the original bill, and introduce a new and different 
case.” In such a case the bill rather constitutes a supplemental suit than a 
continuation of the former suit. A supplemental bill cannot be filed after the 
dismissal of the original bill.* It is proper to consider in what case such a bill 
may be filed, and its frame and particular delle 

4106. The cases in which a supplemental bill may be filed are numerous, 


ea pe Peo 


2 Webster v. Hitchcock, 11 Mich. 56. | 

u See Mitford, Eq. Pl. Jeremy, ed. 61; 8 Daniell, Chance. Pract. 150; Cooper, Eq. Pl. 73; 
Story, Eq. Pl. 3 332; 1 Smith, Ch. Pr. 525. 

z2 Greenwood v. Atkinson, 4 Sim. Ch. 628; Catton v. Carlisle, 5 Madd. Ch. 427; Hill v. 
Hill, 10 Ala. N. s. 527; Chouteau v. Rice, 1 Minn. 106. 

2 Strickland v. Strickland, 12 Sim. Ch. 253; Stafford v. Howlet, 1 Paige, Ch. N. Y. 200. 

* Mills v. Campbell, 2 Younge & C. Ch. 298; Barnett v. Grafton, 8 Sim. Ch. 72; Green 
v. Tanner, 8 Metc. Mass. 411; Kittredge v. The Claremont Bank, 3 Stor. C. C. 590. It is 
provided substantially as follows, by the Rules of the United States Supreme Court, that 
amendments to the bill may be made as a matter of course in any matter whatsoever be- 
fore copy taken out of clerk’s office, and in small matters, afterward ; such as filling blanks, 
correcting errors of dates, misnomer of parties, misdescription of premises, clerical errors, 
and generally in matters of form. After copy taken out the plaintiff must furnish a copy 
of amendments, or of the whole bill if amendments are numerous. After answer, plea, or 
demurrer put in, he must obtain leave of court to amend, which may be without notice, 
and subject to payment of costa in discretion of the court. After replication filed he may 
amend only upon petition, or motion and order of court after notice, and upon proof that 
amendment is not offered for vexation or delay, is material, and could not have been 
introduced sooner with reasonable diligence, and upon terms imposed by the judge for 
pleading the cause. Equity Rules U. S. Sup. Court, 28, 29. And the general American 

ractice is substantially in accordance with these rules. See beyond, 4388; Maillot v. 
Mailier, 15 La. Ann. 40; Winn v. Albert, 2 Md. Ch. Dec. 42. 

% Rowe v. Wood, '1 Jac. & W. Ch. 339; Wray v. Hutchinson, 2 Mylne & K. Ch. 235; 
Crompton v. Woombwell, 4 Sim. Ch. 628; Veazie v. Williams, 3 Stor. C. C. 54; Dodge v. 
Dodge, 29 N. H. 177. 

” Turner v. Berry, 8 Ill. 541; Barniclo v. Trenton Ins. Co., 2 Beasl. Ch. N. J.154; Wood- 
ruff v. Burgh, 2 Halst. Ch. N. J. 465; Winn v. Albert, 2 Md. Ch. Dec. 42. See Rogers v. 
Bolomons, 17 Ga. 598. i 
r a ones v. Jones, 3 Atk. Ch. 110; Colclough v. Evans, 4 Sim. Ch. 76; Turner v. Berry, 

. 541. 
*® Burke v. Smith, 15 Ill. 158. 
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aae may in general be reduced to classes. The principal of these are the fol- 
owing: 
- , When the imperfection of a suit arises from a defect in the original bill, or 
in some of the proceedings upon it, and not from any event subsequent to the 
institution of the suit, it may be added to by a supplemental bill merely.” 
Thus a supplemental bill may be filed to obtain a further discovery from the 
defendant, to put a new matter in issue,” or to add parties,” where the proceed- 
ings are in such state that the original bill cannot be amended for the purpose. 
And this may be done as well after as before decree, but whenever the same 
end may be obtained by amendment, the court will not permit a supplemental 
bill to be filed.” 

When any new events or new matters have occurred since the filing of the 
bill, they may in general be introduced by a supplemental bill, for then the 
bill cannot be amended in these respects. The events and matters which can 
thus be introduced must, however, be confined to such as refer to and support 
the rights and interests already mentioned in the bill.® 

When, after the court has decided upon the suit as framed, it appears neces- 
sary to bring some other matter before the court to obtain the full effect of the 
decision ; or before a decision has been obtained, but after the parties are at 
issue upon the points in the original bill, and witnesses have been examined, 
(in which case an amendment is not in general permitted,) some other point 
appears necessary to be made, or some additional remedy is found requisite ; * 

ese may be supplied by a supplemental bill. 

In like manner such a bill may be filed when a party necessary to the pro- 
ceedings has been omitted, and cannot be admitted by an amendment.” 

When the interest of a plaintiff, suing in autre droit, entirely determines by 
death or otherwise, and some other person thereupon becomes entitled to the 
same property under the same title, as in the case of new assignees under a 
commission of bankruptcy, upon the death or removal of former assignees,” or 
in the case of an executor or administrator, upon the determination of an ad- 
ministration durante minori æœtate, or pendente lite, the suit may likewise be 
added to and continued by supplemental bill. “In these cases, it will be ob- 
served, there has been no change of interest which can affect the question be- 
tween the parties, but only a change of the person in whose name the suit may 
be prosecuted.” 

f a sole plaintiff, suing in his own right, is deprived of his whole interest in 
the matters in question by an event subsequent to the institution of a suit, as 
in the case of bankruptcy or insolvency, and the plaintiff’s whole interest is 
assigned to another, the plaintiff has no longer any interest for which he can 
prosecute his suit; the assignees must claim by an original bill in the nature of 
supplemental bill. 


2 Humphreys v. Humphreys, 3 P. Will. Ch. 349; Brown v. Higdon, 1 Atk. Ch. 291; 
Sanders v. Frost, 5 Pick. Mass. 275; Chandler v. Pettit, 1 Paige, Ch. N. Y. 168; Stafford 
v. Howlett, 1 Paige, Ch. N. Y. 200; Manchester v. Matthewson, 2 R. I. 416. 

% Eastman v. Batchelder, 36 N. H. 141. 

ü Parkhurst v. Kinsman, 2 Blatchf. C. C. 72. 

3 Stafford v. Howlett, 1 Paige, Ch. N. Y. 200; Chandler v. Price, 1 Paige, Ch. N. Y. 168; 


Mitford, Eq. Pl. Jeremy, ed. 62. 
s Story, Eq. Pl. 3336; Mitford, Eq. Pl. Jeremy, ed. 63 


“ Cooper, Eq. Plead. 74; O’Hara v. Shepherd, 3 Md. Ch. Dec. 306; Jones v. Jones, 3 
PE Ch. 310; Goodwin v. Goodwin, 8 Atk. Ch. 370; Lee v. Lee, 17 Eng. L. & Eq. 265, 19 
id. 244 


s Mitford, . Pl. Jeremy, ed. 61. 

% Anon. 1 Atk. Ch. 88, 571; Winn v. Albert, 2 Md. Ch. Dec. 42. 

31 Mitford, Eq. Pl. Jeremy, ed. 64. æ See Harrison v. Ridley, Com. 589. 
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When, by any event, the whole interest of a defendant is entirely determined, 
and the same interest is vested in another by a title not derived from a former 
party, as on the determination of an estate tail and the vesting of a subsequent 
remainder in possession, the benefit of the suit against the person becoming en- 
titled by the event described must be obtained by original bill in the nature of 
a supplemental bill. But a distinction must be observed. If the interest of a 
defendant is not determined, and only becomes vested in another by an event 
subsequent to the institution of a suit, as in the case of alienation by deed or 
devise, bankruptcy or insolvency, the defect in the suit may be supplied by 
supplemental bill, whether the suit has become defective merely, or abated as 
well as become defective.* In these cases the new party comes before the court 
exactly in the same plight and condition as the former party, is bound by his 
acts, and may be subject to all the costs of the proceedings from the begin- 
ning.” : i 

ia all these cases, if the suit has become abated as well as defective, the bill 
is commonly termed a supplemental bill in the nature of a bill of revivor, as 
it has the effect of a bill of revivor, continuing the suit.“ 

4107. Having ascertained in what case it is proper to file a supplemental 
bill, let us in the next place consider the frame of such a bill. A supplemental 
bill must state the original bill and the proceedings thereon ; and if the sup- 
plemental bill is occasioned by an event subsequent to the original bill, it must 
state that event and the consequent alteration with regard to the parties; and, 
in general, the supplemental bill must pray that all the defendants mav appear 
aud answer to the charges it contains. For if the supplemental bill is not for 
a discovery merely, the cause must be heard upon the supplemental bill at the 
same time that it is heard upon the original bill, if the cause has not been be- 
fore heard ; and if the cause has been before heard, it must be further heard 
upon the supplemental matter. If, indeed, the alteration or acquisition of inter- 
est happens to a defendant, or a person necessary to be made a defendant, the 
supplemental bill may be exhibited by the plaintiff in the original suit against 
such person alone, and may pray a decree upon the arenlar supplemental 
matter alleged against that person only, unless, which is frequently the case, 
the interests of the other defendants may be affected by that decree. Where a 
supplemental bill is merely for the purpose of bringing formal parties before 
the court as defendants, the parties defendant to the original bill need not in 
general be made parties to the supplemental bill. 

4108. A bill of revivor is one which is brought for the continuance of an 
original bill, when, for some reason, it is suspended so that the parties to it 
cannot proceed in the suit. Let us inquire in the first place in what case such 
a bill is allowed and required ; secondly, by and against whom a bill of revivor 
may be brought; and, thirdly, as to the frame of a bill of revivor. 

4109. This is the proper remedy whenever the suit abates by the death of 
one of the parties, and the interest of the party whose death has caused the 
abatcment is transmitted to another, whom the law ascertains as the heir at 
law, the executor or administrator, so that the title cannot be disputed, at least 
ih the court of chancery, but the person in whom the title is vested is alone to 
be ascertained ; the suit may be continued by a bill of revivor merely.“ 


9 See Phillips v. Clark, 7 Sim. Ch. 231; Griggs v. Detroit Co., 10 Mich. 117. 
“© Mitford, Eq. Pl. Jeremy, ed. 68. “ Mitford, Eq. Pl. Jeremy, ed. 68. 
ae Mitford, Eq. Pl. Jeremy, ed. 75, 76; Cooper, Eq. Pl. 83, 84; Rignall v. Atkins, 6 Madd. 
69 


8 See Story, Eq. Pl. 3 354; Mitford, Eq. Pl. Jeremy, ed. 68, 76; 8 Daniell, Chance. Pract. 
197; Cooper, Eq. Pl. 63; 1 Smith, Ch. Pr. 511. 
“ Mitford, Eq. Pl. Jeremy, ed. 68; midgai 2 Bond, 18 Md. 438 ; Heard v. March, 12 Cush. 
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4110. The suit abates also by the marriage of a female plaintiff; when this 
takes place and there is no act done to affect the rights of the parties but the 
marriage, no title can be disputed ; the person of the husband is the sole fact 
to be ascertained, and, therefore, this suit may, in this case also, be continued 
by bill of revivor merely. But upon the marriage of a female defendant the 
suit does not abate, though her hosband ought to be named in the subsequent 
proceedings.“ 

4111, When there is an original bill and a cross bill thereto, and an abate- 
ment takes place, there must in general be a bill of revivor in each cause; but if 
the bills relate to an account and there is a decree for an account, the two causes 
thereby become so consolidated that one bill of revivor, praying for a revivor 
-of the whole, will revive both causes.” For the same reason, where a bill, 
cross bill, and bill in the nature of a supplemental bill of revivor between the 
same parties and on the same subject, all abated by the death of one of the par- 
ties in a partition suit, it was held that all the proceedings might be revived by 
one bill of revivor.® 

4112. The reader must remember that the term abatement is not understood 
in equity in the same sense it is used at law. In the common law it means an 
entire overthrow of the action, so that it is quashed and ended. In equity an 
abatement signifies only a present suspension of all proceedings in the suit, be- 
cause there are no proper parties capable of proceeding therein. At law, a suit 
tas abated is absolutely dead; in equity, it is merely suspended until re- 
vived. 

4113. The suit may be revived by the plaintiff or his representatives, or those 
who claim in privity with him, and in some cases the defendant may bring a 
bill of revivor. 

4114, When there is but one single plaintiff and one defendant, and the 
latter dies, the suit must be revived by the plaintiff against the representatives 
of the deceased.” When the plaintiff dies, the suit must be revived by the re 
resentatives of the plaintiff; and the same rule obtains when a bill is brought 
by a creditor in behalf of himself and all other creditors, and he dies, the suit 
may be revived by his personal representatives, and in case the latter do not 
choose to revive it, then any creditor, or at least any one who has proved his 
debt under a decree before the master, may by a supplemental bill continue the 
cause and proceed in it for the benefit of all the creditors.” 

In a case where there are several plaintiffs or several defendants, all having 


Mass. 580; Cook v. Toumbs, 36 Miss. 85; Tyler v. Nelson, 14 Gratt. Va. 214. But a bill 
of revivor to bring in a posthumous heir cannot be filed after a decree. McConnel v. 
Smith, 23 Ill. 611. i 

* Mitford, Eq. Pl. Jeremy, ed. 69. 

“ Quackenbush v. Leonard, 10 Paige, Ch. N. Y. 181, 183. 

& Cooper, Eq. Pl. 88; Hinde, Chanc. Pract. 51. 

® Wilde v. Jenkins, 4 Paige, Ch. N. Y. 481, 500. 

“ Story, Eq. Pl. 2 20, note, 3354; Hoxie v. Carr, 1 Sumn. C. C. 173. See Hawley v. 
Barnett, 4 Paige, Ch. N. Y. 163; 3 Daniell, Chance. Pract. 223. 

9 Ridgeley v. Bond, 18 Md. 433; Heard v. March, 12 Cush. Mass. 580; Cook v. Toumbs, 
86 Miss. 85; Tyler v. Nelson, 14 Gratt. Va. 214. Or against the widow and heirs. Glenn 
v. Hebb, 17 Md. 260. 

In Massachusetts, the representative may be brought in by bill of revivor, R no 
service had been made on his testator, the respondent. Heard v. March, 12 Cush. Mass 
580. 

5! In some of the states, a substitution of the representatives may be made upon petition, 
by virtue of statutory provisions. 

5 In the matter of the Receiver of the City Bank of Buffalo, 10 Paige, Ch. N. Y. 378; 
Mitford, Eq. Pl. Jeremy, ed. 79, note; Dixon v. Wyatt, 4 Madd. Ch. 393; Burney v. Morgan, 
1 Sim. & S. Ch. 358. 
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an interest which survives, the death of one of them makes an abatement only 
as to himself, and the suit is continued as to the rest who are living.* When, 
however, any thing is required to be done by or against the interests of the 
party who is dead, his proper representative must be brought into court bv a 
ill of revivor. In case some of the plaintiffs entitled to a bill of revivor refuse 
to join, they may be made defendants.™ 
. In some cases, when the defendant has an interest in the revival of a 
suit, he may himself bring a bill of revivor.* As a general rule, after a decree a 
defendant is allowed to file a bill of revivor if the plaintiff or those standing in 
his right neglect to do it, because the rights of the parties are then ascertained, 
both the plaintiff and defendant being entitled to the benefit of the decree, and 
both having a right to prosecute it. But it must be remembered that a defend- 
ant cannot bring such a bill unless he can derive some benefit from the pro- 
ceeding.” The bill of revivor in this case merely substantiates the suit and 
brings before the court the parties necessary to the execution of the decree, and 
to be the object of its operations, rather than litigates the claims made by the 
a parties in the original pleadings, except so far as they remain unde- 
cided. 

4116. A bill of revivor must state the original bill, the proceedings thereon, 
and the abatement ; it must also show a title to revive, and charge that the cause 
ought to be revived, and stand in the same condition with regard to the parties 
in the bill of revivor as it was with respect to the parties in the original bill at 
the time the abatement happened; and it must pray that the suit be revived 
accordingly. It may also be necessary to pray that the defendant may answer 
the bill of revivor; as, in the case of a requisite admission of assets by the repre- 
sentative of a deceased party. In this case, if the defendant does admit assets, 
the cause may proceed against him upon an order of revival merely ; but if he 
does not make that admission, the cause must be heard for the purpose of ob- 
taining the necessary accounts of the estate of the deceased party to answer the 
demands made against it by the suit; and the prayer of the bill, therefore, in 
such case usually is, not only that the suit may be revived, but also that in 
case the defendant shall not admit assets to answer the purpose of the suit, those 
a may be taken, and so far the bill is in the nature of an original 
bill.® 

If a defendant to an original bill dies before putting in an answer, or after 
an answer to which exceptions have been taken, or after an amendment of the 
bill to which no answer may have been given, the bill of revivor, though re- 
quiring itself no answer, must pray that the person against whom it seeks to 
revive the suit may answer the original bill, or so anh of it as the exceptions 
taken to the answer of the former ‘lefendant extended to, or to the amendment 
remaining unanswered.” 

4117, A bill of revivor and supplement is a compound of a supplemental 
bill and a bill of revivor, and not only continues the suit which has abated by 
the death of the plaintiff, or the marriage of a female plaintiff, but supplies any 


6 Hammond v. St. John, 4 Yerg. Tenn. 107. 
eae v. Lord Winchelsea, 1 Ea. Cas. Abr. 2, pl. 7; Nicoll v. Roosevelt, 3 Johns. Ch. 

. Y. 60. 

& Peer v. Cookerow, 2 Beasl. Ch. N. J. 186. 

% Story, Eq. Pl. 3 372; Cooper, Eq. Pl. 68; Mitford, Eq. Pl. Jeremy, ed. 79. 

5 See Finch v. Lord Winchelsea, 1 Eq. Cas. Abr. 2. 

&8 Mitford, Eq. Pl. Jeremy, ed. 76; Judge Story, Eq. Pl. 3 374, and Mr. Cooper, Eq. Pl. 
70, have copied this passage from Lord Redesdale’s Treatise, making a slight verbal 
alteration. 

® Mitford, Eq. Pl. Jeremy, ed. 76, 77; Cooper, Eq. Pl. 70, 71. 
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defects in the original bill arising from subsequent events, so as to entitle the 
party to relief upon the whole merits of the case.” 

4118. When the suit becomes abated, or by any act besides the event by 
which the abatement happens the rights of the parties are affected, as by a 
settlement or a devise, under certain circumstances, though a hill of revivor 
only may continue the suit, so as to enable the parties to prosecute it, yet, to 
bring before the court the whole matter for its consideration, the parties must, 
by supplemental bill, added to and made a part of the bill of revivor, show the 
settlement or devise, or other act, by which their rights are affected. And, in 
the same manner, if any other event which occasions an abatement is accom- 
panied or followed by any matter necessary to be stated to the court, either to 
show the right of the parties or to obtain the full benefit of the suit, beyond 
what is merely necessary to show by and against whom the cause is to be re- 
vived, the matter must be set forth by way of supplemental bill, added to the 
bill of revivor.® | 

4119. A bill of revivor and supplement is merely a compound of those two 
species of bills, and, in its separate parts, must be framed and proceeded upon 
in the same manner.” 

4120. Bills in the nature of original bills are of a mixed nature; they are 
not strictly original bills, because they always relate to some other bill already 
filed, and though occasioned by or seeking the benefit of a former bill, or of a 
decision made upon it, or attempting to obtain the reversal of a decision, are 
not considered a continuance of the former bill; they are in fact in the nature 
of an original bill. These bills are brought for the purpose of cross litigation. 
They consist of cross bills; bills of review; bills in the nature of bills of re- 
view ; bills to impeach a decree for fraud ; bills to carry decrees into execution ; 
bills to avoid the operation of a decree ; original bills in the nature of bills of 
revivor; and supplemental bills in the nature of original bills. 

4121. A cross bill® is one brought by a defendant against a plaintiff, or other 
party, in a former bill depending, teuching the matter in question in that bill.“ 
A bill of this kind is usually brought to obtain either a necessary discovery or 
full relief to all parties. 

Like many other proceedings, particularly in equity, this bill owes its origin 
manifestly to the Roman law; from that system of jurisprudence it was trans- 
planted into the canon law, and from the latter borrowed by the English courts 
of equity. By the Roman and canon laws, when the reus, or defendant, was 
brought in to answer, he was said to be convened, which the canonists called 
conventio, because the plaintiff and defendant met to contest; and, as the de- 
fendant might have demands against the plaintiff, he would exhibit a bill 
against him which was called reconventio.® | 


© Mitford, Eq. Pl. Jeremy, ed. 70, 80; Story, Eq. Pl. 2887; 8 Daniell, Chance. Pract. 
150; Cooper, Eq. Pl. 84. . 

© Mitford, Eq. Pl. 71; Ross v. Hatfield, 1 Green, Ch. N. J. 868, 866; Garrett v. Noble, 
6 Sim. Ch. 504; Webster v. Hitchcock, 11 Mich. 56; Eastman v. Batchelder, 36 N. H. 141. 

* See Bampton v. Birchall, 5 Beav. Rolls, 830. 

8 See Mitford, Eq. Pl. Jeremy, ed. 80; Story, Eq. Pl. 3 389; Cooper, Eq. Pl. 85; 1 Smith, 
Ch. Pr. 459; Welford, Eq. Pl. 223; 1 Montagu, Eq. Pl. 827. 

“ Mitford, Eq. Pl. 80, 81. 

© Bouvier, Law Dict. Reconvention,; Voet, de Judiciis, n. 78. In Louisiana, to entitle a 
defendant to institute a demand in reconvention, it is requisite that such demand, though 
different from the main action, be nevertheless necessarily connected with it, and incidental 
to the same. La. Code, art. 375; 11 La. 309; 7 Mart. N. 8. La. 282; 4 Mart. N. 8. La. 489; 
8 Mart. N. s. La. 516. See further, as to the origin of the cross bill, White v. Buloid, 2 
Paige, Ch. N. Y. 164; Gilbert, For. Rom. 45, 47; 2 Browne, Civ. Law, 348; Code, 7, 45, 
14; Dig. 2, 1,11; Nov. 96, c. 2; Story, Eq. Pl. 3 402. l 
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A cross bill may be considered with regard to the cases in which it may be 
brought, the time when it may be brought, and the frame of the bill. 

4122. A bill of this kind is usually brought either to obtain the necessary 
discovery of facts in aid of the defence to the original bill, or to obtain full re- 
lief to all parties touching the matters of the original bill. 

A cross bill for discovery is required because the plaintiff cannot be exam- 
ined as a witness in his own suit, and when his testimony is wanted by the 
defendant as to any material facts, it must be obtained by means of a cross 
bill.® 

A cross bill for relief is wanted particularly when any question arises be- 
tween two defendants toa bill, and the court cannot make a complete decree 
without a cross bill, or cross bills, to bring every matter in dispute completely 
before the court, to be litigated by the proper parties, and upon proofs. In 
this case, it becomes necessary for some one of the defendants to the original 
bill to file a bill against the plaintiff and other defendants in that bill, or some 
of them, to bring the litigated point properly before the court.” 

4123. The proper time for filing a cross bill, when such bill is necessary, is 
at the time of putting in the answer to the original bill, and before issue is 
joined by the filing of a replication to such answer.® It must be brought be- 
fore publication is passed on the first bill,” and not after, except the plaintiff in 
the cross bill go to the hearing on the depositions already published ; because 
of the danger of perjury and subornation of perjury, if the parties should, 
after publication of the former depositions, examine witnesses de novo to the 
same matter before examined into.” 

412A. But a cross bill may be filed to answer the purpose of a plea puis dar- 
rein continuance at common law. For example, when, pending a suit, and 
after replication and issue joined, the defendant having obtained a release, he 
attempted to prove it viva voce at the hearing, it was determined that the re- 
lease not being in issue in the cause, the court could not try the facts, or direct 
a trial at law for that purpose, and that a new bill must be filed to put the re- 
leagse-in issue.” | 

4125. Sometimes, on the hearing of a cause, it appears that the suit already 
instituted is insufficient to bring before the court all matters necessary to enable 
it fully to decide upon the rights of all the parties. This most commonly hap- 
pens when persons in opposite interests are co-defendants, so that the court can- 
not determine their opposite interests upon the bill already filed, and the deter- 
mination of their interests is yet necessary to a complete decree upon the subject 
matter of the suit. In such a case if, upon the hearing of the cause, the diff- 
culty appears, and a cross bill has not been filed to remove it, the court will 
direct a bill to be filed in order to bring all the rights of the ae fully before 
the court for its decision; and will reserve the directions or declarations, which 
it may be necessary to give or make touching the matter not fully in litigation 
under the former bill, until this new bill has been brought to a hearing.” 


® The rules of equity prevent a defendant from examining a plaintiff. Mayor of Col- 
chester v. ——, 1 P. Will. Ch. 595. 

& Mitford, Eq. Pl. Jeremy, ed. 81; Wright v. Miller, 1 Sandf. Ch. N. Y. 108; Andrews 
v. Hobson, 23 Ala. N. s. 219. A cross bill filed for discovery will not be retained for relief, 
unless a case is made out independently of the discovery asked for. Young v. Colt, 2 
Blatehf. C. C. 373. 

& Irving v. De Kay, 10 Paige, Ch. N. Y. 319; 3 Barb. N. Y. 151. 

© Talbott v». McGee. 4 T. B. Monr. Ky. 379; Pattison v. Hull, 9 Cow. N. Y. 747; Car- 
nochan v. Christie, 11 Wheat. 446. 

Field v. Schieffelin, 7 Johns. Ch. N. Y. 250. See White v. Buloid, 2 Paige, Ch. N. Y. 
164; Gouverneur v. Elmendorf, 4 Johns. Ch. N. Y. 327. 

n Hayne v. Hayne, 3 Swanst. Ch. 472. See Bailey v. Ryder, 10 N. Y. 363. 

™ Mitford, Eq. Pl. Jeremy, ed. 82, 83; Roberts v. Peavey, 29 N. H. 392. 
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4126. A cross bill should state the original bill, and the proceedings thereon, 
and the rights of the parties exhibiting the bill, which are necessary to be 
made the subject of cross litigation, and the grounds on which the claims of the 

laintiff in the original bill are resisted, if that is the object of the new bill. 

ut a cross bill being considered as a defence, or as a proceeding to procure a 
complete determination of matter already in litigation in the court, the plaintiff 
is not, at least as against the plaintiff in the original suit, obliged to show any 
ground of equity to support the jurisdiction of the court.” 

4127. A bill of review is one whose object is to procure an examination and 
_ reversal of a decree made upon a former bill, which decree has been signed and 
enrolled. It is a proceeding in the nature of a writ of error at common law.” 
A bill of review may be considered with regard to the cases when it is proper, 
the time when it must be brought, the frame of the bill, and the occasion for a 
supplemental bill in the nature of a bill of review. 

4128. A bill of review is the proper remedy only in two cases: first, for an 
error in law, apparent in the body of the decree, without further examination 
of matters of fact; and, secondly, for some new matter which has arisen since 
the decree, and not any new proof which might have been used when the de- 
cree was made.” 

4129. The error in law for which a bill of review may be filed must be ap- 
parent upon the record, upon the face of the decree itself; it is not sufficient that 
the appellate court might reverse upon the whole case.” For example, when 
a decree is made absolute against a person, who upon the face of it appears to be 
an infant. A bill of this nature may be brought without leave of court.” 

In England errors in law must appear upon the face of the decree, and the 
court will not look further into the record; there the decree is made with much 
care, and it embodies a statement of the material facts on which it proceeds; and 
if the error does not appear upon its face, no bill of review can be maintained 
for an error in law. In the courts of the United States, on the contrary, the 
decrees are usually made in general terms, without any such statement of facts. 
In England the decree embodies the substance of the bill and pleadings; here 
it refers merely to such pleadings and proceedings, without embodying them. 
It is evident, therefore, that there must be a difference between our practice and 
the English.” Here, for the purpose of examining errors of law, the bill, an- 
swer, and other proceedings are as much a part of the record before the court 
as the decree itself, for it is only by an examination of such proceedings that 
the correctness of the decree can be ascertained.” 

4130. Before a bill of review can be brought, the decree must first be obeyed 
and performed ; as, if it be for land, the possession must be given up; if for 
money, the money must be paid; if for evidences, the evidences must be brought 


% Mitford, Eq. Pl. Jeremy, ed. 81, 82; Doble v. Potman, Hardr. 160. 

™ Griggs v. Gear, 8 Ill. 2; Rohn v. Dunbar, 13 Ohio, St. 572. 

% Bacon’s Ord. n. 1. See Quarrier v. Carter, 4 Hen. & M. Va. 242; Gullett v. Housh, 7 
Blackf. Ind. 52; Respass v. McClenahan, 2 A. K. Marsh. Ky. 579; Hollingsworth v. Mc- 
Donald, 2 Harr. & J. Md. 230; Winchester v. Winchester, 1 Head, Tenn. 460; Holman v. 
Riddle, 8 Ohio, St. 384; Foy v. Foy, 25 Miss. 207. In some states bills of review cannot 
be brought. Seguin v. Maverick, 24 Tex. 526. 

7% P, & M. Bank v. Dundas, 10 Ala. N. 8. 661. 

n Webb v. Pell, 1 Paige, Ch. N. Y. 564; Edmonson v. Moseby’s heirs, 4 J. J. Marsh. 
Ky. 500; Bleight v. McIlvoy, 4 F. B. Monr. Ky. 145; see Urquhart v. Urquhart, 13 Sim. 
Ch. 628; Denson v. Denson, 33 Miss. 560. ' 

7% It seems that bills of review will lie in South Carolina for the same cause that they 
are allowed in England. Haskell v. Rooul, 1 M’Cord A So. C. .29. 

Dexter v. Arnold, 5 Mas. C. O. 311; Ludlow v. Kid , 4 Hayw. Tenn. 381; Saum v. 
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in; and so in other cases.” But to this rule there are some exceptions, which 
are intended to prevent injustice and to relieve the party against whom the de- 
cree has been made from some hardships, the principal of which are: 

That where the act to be done extinguishes the party’s rights at common law, 
as making of assurances or releases, acknowledging satisfaction, cancelling 
bonds or evidences, and the like, the parts decreed are to be spared until the 
bill of review be determined ; but such sparing is to be warranted by a public 
order made in court,’ 

Another exception is when a sum of money has been ordered to be paid and 
the party is too poor to pay it, he may have a bill of review without paying it.” 

3L A bill of review can be brought only by the parties and their privies 
in representation, such as heirs, executors, and administrators. A party who 
has no interest in the question intended to be presented by a bill of review, 
and who cannot be benefited by the reversal or modification of the former 
decree, cannot bring a bill of review, as that would be entirely nugatory.™ 
Nor can any one have a bill of review, although he may have an interest in the 
cause, if not aggrieved by the particular errors assigned in the decree, however 
injuriously the decree may affect the rights of third persons.™ 

4132. It is not for every error appearing upon the face of the decree that a 
bill of review will be allowed. Any error in figures, as in miscasting, may be 
explained and reconciled by an order without a review; and by the term mis- 
casting is not to be understood any pretended miscasting or misvaluing, but 
only error in auditing and numbering.” 

Nor can any error in matter of form only, though apparent on the face of a 
decree, be considered as sufficient ground for reversing a decree; and matter 
in abatement has also been treated as not capable of being shown for error to 
reverse a decree.” 

4133. Lord Bacon’s ordinance, which has been the constant rule in chancery, 
directs that ‘no decree shall be reversed, altered, or explained once under the 
great seal but upon bill of review; and no bill of review shall be admitted ex- 
cept it contain either error in law appearing in the body of the decree without 
further examination of matters of fact, or some new matter which hath arisen 
in time after the decree, and not any new proof which might have been used 
when the decree was made. Nevertheless, upon new proof that is come to light 
after the decree made, and could not possibly have been used at the time when 
the decree passed, a bill of review may be grounded by the special license of 
the court, and not otherwise.” ® 

A bill of review may therefore be brought upon discovery of new matter, as 
a release, or a receipt since discovered; but the constant construction which bas 


® Lord Bacon’s Ord. n. 3; Livingston v. Hubbs, 8 Johns. Ch. N. Y. 124; Wiser v. 
Blackley, 3 Johns. Ch. N. Y. 488. It has been held that placing the amount of a decree 
in equity in the hands of a master in bank notes, is such a substantial compliance with 
the order of the court as will save the party from an imputed neglect or contempt, and 
authorize the filing of a bill of review. Taylor v. Pearson, 2 Hawks, No. C. 298. 

& Lord Bacon, Ord. n. 4. 

8 Cooper, Eq. Pl. 90; 1 Vern. Ch. 117, 264. 

3 Kenned¥ v. Ball, Litt. Sel. Cas. Ky. 125. 

“ Webb v. Pell, 3 Paige, Ch. N. Y. 368. 

® Thomas v. Harvie, 10 Wheat. 146. 

% Lord Bacon, Ord. n. 2; Young v. Henderson, 2 Hayw. No. ©. 189. 

s Jones v. Kendrick, 5 Brown, Parl. Cas. 244; Slingsby. v. Hale, 1 Chance. Cas. 122. 

® Lord Bacon’s Ord. n. 1. When the bill of review is to reverse the decree for an error 
in law, it may in general be filed without leave of the court; if it is on tbe ground of 
newly discovered facts, leave of court must be obtained. In Virginia no bill of review 
can be filed, in either case, without leave of court. Elzey v. Lane, 2 Hen. & M. Va. 591. 
note; Quarrier v. Carter, 4 Hen. & M. Va. 242. 
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been put on this part of Lord Bacon’s rule is that the new matter must have 
come to the knowledge of the party after publication passed. Asa bill of re- 
view for such a cause cannot be filed without leave of court, it is requisite that 
the facts on which the application is made should appear by affidavit.” 

4134. The affidavit must distinctly and positively show two facts, without 
which no bill of review can be obtained on the ground of newly-discovered 
matter. 

In the first place, the matter must appear to be relevant and material, and 
such as, if known, might probably have produced a different determination. It 
must be new matter, to prove what was before in issue, and not to prove a title 
not before in issue; not to make a new case, but to establish an old one.” 

It must appear, secondly, that the new matter has come to the knowledge of 
the aher the time when it could have been used in the cause at the 
original hearing; that is, the new matter must have been discovered after pub- 
lication has A 

The new matter must not only have been discovered since publication, but it 
must be such as the party by the use of reasonable diligence could not have 
known ; for the law in all cases requires a party to attend to his rights, and he 
will not in general be relieved from the effects of his own negligence or supine- 
ness: vigilantibus non dormientibus jura subveniunt.” 

Thus, a bill of review will not lie where the decree was taken pro confesso, or 
in the absence of the party applying for the bill.” 

It has been questioned whether the discovery of new matter not in issue in 
the cause in which a decree has been made could be the ground of a bill of re- 
view, and whether the new matter on which bills of review have been founded 
has not always been new matter to be used in evidence to prove matter in issue 
in some manner in the original bill. It has, however, been established, that 
matter discovered after a dears has been made, though not capable of being 
used as evidence of any thing which was previously in issue in the cause, but 
constituting an entirely new issue, may be the subject of a bill of review, or of 
a supplemental bill in the nature of a bill of review.” 

4135. Notwithstanding it may have been established that the facts are mate- 
rial, and they have been discovered since publication, and they could not have 
been obtained by due diligence at any time before, yet it is in the discretion of 
the court whether to grant or refuse a bill of review; looking at all the circum- 
stances, the court will not grant it when it may be productive of injury to in- 
* nocent persons, or when the original bill contains no equity,” or when for any 
other cause it is unadvisable.” . ; 
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4136. Although bills of review are not within the statute of limitations, yet 
a court of equity of the United States, in analogy to the provisions of the 
eran act concerning appeals, will not allow a bill of review to be filed after 

ve years, when the bill of review is to correct errors apparent upon the de- 
cree.’ 
There can be no doubt that lapse of time would be a good bar to a bill of 
review upon newly discovered facts and evidence, if not brought within the 
time limited for writs of error.” But it may be questioned whether any bill 
of review will lie after a lapse of that period from the time of making the de- 
cree, although the bill of review is brought within the prescribed period after 
the discovery of the new facts and evidence. As the courts have a discretion 
in these cases, they always take these circumstances of time into consideration 
to form their judgment as to the propriety of granting or refusing a bill of 
review.’ 

4137. In a bill of this nature it is necessary to state the former bill and the 
proceedings thereon ;™ the decree, and the point upon which the party exhibit- 
ing the bill of review conceives himself aggrieved by it, and the ground of law 
or new matter discovered upon which he seeks to impeach it; and when the 
decree is impeached upon the latter ground, it seems necessary to state in the 
bill the leave obtained to file it and the fact of the discovery. It has been 
doubted whether, after leave given to file the bill, that fact is traversable; but 
this doubt may be questioned, if the defendant to the bill of review can offer 
evidence that the matter alleged in the bill of review was within the know- 
ledge of the party who might have taken the benefit of it in the original cause." 

The bill may pray simply that the decree may be reviewed aud everel in 
the point complained of, if it has not been carried into execution. When it has 
been carried into execution, the bill may also pray the further decree of the 
court to put the party complaining of the former decree into the situation in 
which he would have been if that decree had not been executed. If the bill is 
brought to review the reversal of a former decree, it may pray that the original 
decree may stand ; and when the original has become abated, this bill may also 
be made a bill of revivor"* A supplemental bill may likewise be added if any 
event has happened which requires it; and in such case the bill may partake 
of the compound character of a bill of review, of revivor, and of supplement, 
and be maintainable if it present facts which go to the merits of the original 
decree.™ A supplemental bill must be added to the bill of review, acalar 
when any person not a party to the original suit becomes interested in the sub- 
ject; he must be made a party to the bill of O way of supplement.'® 

4138. A distinction has been made as to the remedy between the cases of a 
decree signed and enrolled and one which is not so signed and enrolled. In the 
English courts of equity the enrollment of the decree is essential to what is 


® Thomas v. Harvie, 10 Wheat. 146. 

* Bucknor v. Forker, 7 Dan. Ky. 51; Mitchell v. Berry, 1 Metc. Ky. 602; Creath v. 
Smith, 20 Mo. 118. 

10 See Thomas v. Harvie, 10 Wheat. 146, 151; Mitford, Eq. Pl. Jeremy, ed. 88. Ex- 
ceptions which will prevent the statute from running as to rights of action will also be 
3 owed in case of bills of review, for example, coverture. Trimble v. Longworth, 13 Ohio, 

t. 431. 

101 Turner v. Berry, 8 Ill. 541; Dougherty v. Morgan, 6 T. B. Monr. Ky. 153; Groce v. 
Field, 13 Ga. 24. 

102 Upon the petition for leave to file a bill of review, the court allowed the adverse party 
to file counter effidavits. Dexter v. Arnold, 5 Mas. C. C. 308, 809. 

105 See Wilkinson v. Parish, 3 Paige, Ch. N. Y. 653. 

1% Whiting v. Bank of United States, 13 Pet. 6, 13. 

1 Sands v. Thorowgood, Hardr. 104; Mitford, Eq. Pl. Jeremy, ed. 89, 90. 
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called, by way of pre-eminence, a bill of review; for when the decree is not 
enrolled, then a bill in the nature of a bill of review is the appropriate remedy. 
Though in most of the state courts of equity and in the courts of the United 
States all decrees in equity as well as judgments at law are matter of record 
and deemed to be enrolled, as of the term of the court at which they are passed, 
whether actually enrolled or not, so that in those courts a bill of review is the 
ordinary and appropriate proceeding; vet the distinction is maintained in some 
other courts, and when the bill has not been actually signed and enrolled, the 
proper remedy is by a species of supplemental bill in the nature of a bill of re- 
view when any new matter has been discovered since the decree." 

As a decree not signed and enrolled may be altered upon a rehearing without 
the assistance of a bill of review, if sufficient matter to reverse it appears upon 
the former proceedings, the investigation of the decree must be brought on by 
a petition of rehearing; and the nature of a supplemental bill in the nature of 
a bill of review is to supply the defect which occasioned the decree in the 
former bill. 

It is necessary to obtain the leave of the court to bring a supplemental bill 
of this nature, and the same affidavit is required for this purpose as is necessary 
to obtain leave to bring a bill of review on discovery of new matter. 

4139. In its frame, this bill resembles a bill of revivor, except that, instead 
of praying that the former decree may be reviewed and reversed, it prays that 
the cause of action may be heard with respect to the new matter made the sub- 
ject of the supplemental bill, at the same time that it is reheard upon the orig- 
inal bill, and that the plaintiff may have such relief as the nature of the case 
made by the supplemental bill requires.” 

4140. When a bill is made against a person who had no interest at all in 
the matter of dispute, or had not such an interest as was sufficient to render 
the decree against him binding upon some person claiming the same or a sim- 
ilar interest, relief may be obtained against an error in the decree, by a bill in 
the nature of a bill of review. For example, when a decree is made against a 
tenant for life only, a remainder-man in tail or in fee cannot defeat the pro- 
ceedings against the tenant for life, but by a bill showing error in the decree, 
the incompetency of the tenant for life to sustain the suit, and the accruer of 
his own interest, and thereupon praying that the proceedings in the original 
cause may be reviewed, and, for that purpose, that the other party may appear 
and answer to this new bill, and the rights of the parties may be properly as- 
certained,’™ 

As a bill of this nature does not seek to alter a decree made against the 
plaintiff himself, or against any person under whom he claims, it may be filed 
without leave of the court.’ 

4141. A bill to impeach a decree for fraud is an original bill in the nature 
of a bill of review. It is a general rule that fraud vitiates every thing, as 
well judgments at law as decrees of courts of equity, contracts, and all kinds 
of engagements. Fraud taints every thing it touches. Ifa decree has been 
obtained by fraud, it may be im hed by this sort of bill, which may be filed 
without leave of court. The fraud used in obtaining the decree being the 
principal point in issue, it must necessarily be established by proof before the 
propriety of the decree can be investigated. And where a decree has been so 


18 See Wiser v. Blachley, 2 Johns. Ch. N. Y. 488; Haskell v. Rooul, 1 M’Cord, Eq. So. 
C. 29; Hollingsworth v. McDonald, 1 Harr. & J. Md. 230. 
1 Mitford, Eq. PL Jeremy, ed. 92. 
1 Hepburn v. Dunlop, 1 Wheat. 179, 195. 
1 Osborne v. Usher, 6 Brown, Parl. Cas. 20, Toml. ed.; Mitford, Eq. Pl. Jeremy, ed. 92. 
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obtained, the court will restore the parties to their former situation, whatever 
their rights may be." 

Besides the cases of direct fraud in obtaining a decree, cases where fraud is 
implied will be treated as fraudulent, and the parties may be relieved by this 
sort of a bill. And it has been said that where an improper decree has been 
made against an infant without actual fraud, it ought to be impeached by 
original bill."' When a decree has been made by consent, and the consent has 
sii fraudulently obtained, the party aggrieved can only be relieved by original 

ill. 

4142. A bill to impeach a decree for fraud must state the decree and the 
proceedings which led to it, with the circumstances of fraud on which it is im- 
peached."? The prayer must necessarily be varied according to the nature of 
the fraud used, and the extent of its operation in obtaining an improper decis- 
ion of the court." 

4143. The necessity of a bill to carry a decree into execution generally arises 
when persons who have obtained a decree have neglected to proceed under it, 
in consequence of which their rights have become embarrassed by subsequent 
events, and it is necessary to have a decree of the court to settle and ascertain 
them. Sometimes such a bill is exhibited by a person who was not a party, 
and does not claim under any party to the original decree, but claims in a sim- 
ilar interest, or is unable to obtain the determination of his own rights till the 
decree is carried into execution; or it may be brought by or against a person 
claiming as assignee of a party to the decree. The court, in these cases, in 
general, only enforces and does not vary the decree ;-but, under certain circum- 
stances, it has sometimes considered the directions, and varied them in case of 
a mistake."* And it has even, in special circumstances, refused to enforce 
the decree, though in other cases it seems to have been considered that the 
law of the decree ought not to be examined on a bill to carry it into execu- 
tion. l 

Such a bill may also be brought to carry into execution the judgment of an 
inferior court of equity, if the jurisdiction of the court is not equal to the 

urpose. 
g 4144. A bill to carry a decree into execution is, generally, partly an original 
bill, and partly a bill in the nature of an original bill, though not strictly orig- 
inal, and sometimes it is likewise a bill of revivor, or a supplemental bill, or 
both. The form of the bill is varied accordingly. 

4145. The operation of a decree signed and enrolled has been suspended on 
special circumstances, or avoided by matter subsequent to the decree, upon a 
new bill for that purpose. An example of this is given in the English law. 
During the troubles after the death of Charles I, upon a decree for a fore- 
closure in the case of non-payment of principal, interest, and costs due on a 
mortgage, the mortgagor at the'time of payment being forced to leave the 
kingdom to avoid the consequence of his engagement with the royal party, and 
havıng requested the mortgagee to sell the estate to the best advantage and pay 
himself, hich the mortgagee appeared to have acquiesced in; the court, upon 
a new bill, enlarged the time for performance of the decree, upon the ground 
of the inevitable necessity which prevented the mortgagor from complying with 


no Birne v. Hartpole, 5 Brown, Parl. Cas. 197, Toml. ed. 
ni See Massie v. Matthew, 12 Ohio, 351. 
113 Pendleton v. Galloway, 9 Ohio, 178, 
18 Mitford, Eq. Pl. Jeremy, ed. 94. 
ut Este v. Strong, 2 Ohio, 418. 
™% Mitford, Eq. Pl. Jeremy, ed. 95, 96. See Attorney General v. Day, 1 Ves. sen. Ch. 
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the strict terms of it, and also made a new decree on the ground of the matter 
ase ay to the former decree.’ 

4146. A bill in the nature of a bill of revivor is one which is filed, when 
the death of a party whose interest is not determined by his death is attended 
with such transmission of his interest that the title to it, as well as the person 
entitled, may be litigated in the court of chancery ; as, in the case of a devise of 
. real estate, the suit is not permitted to be continued by a simple bill of revivor. 
An original bill, upon which the title may be litigated, must be filed, and this 
bill will have the effect of a bill of revivor, that if the title of the representa- 
tive, by the act of the deceased party, is established, the same benefit may be 
had of the proceedings upon the former bill, as if the suit had been continued 
by bill of revivor.'” 

4147. The bill is said to be original merely for want of that privity of title 

between the party to the former and the party to the latter bill, though claim- 
ing the same interest, as would have permitted the continuance of the suit by a 
bill of revivor. Therefore, when the validity of the alleged transmission of 
interest is established, the party to the new bill shall be equally bound by and 
have advantage of the proceedings on the original bill, as if there had been 
such privity between him and the party to the original claiming the same in- 
terest; and the suit is considered as pending from the filing of the original bill, 
so as to save the statute of limitations, to have the advantage of saa va 
the defendant to answer before an answer can be compelled to a cross bill, aad 
every other advantage which would have attended the institution of the suit 
by eee bill, if it could have been continued by bill of revivor 
merely. 
4148, An original bill in the nature of a bill of revivor must state the 
original bill, the proceedings upon it, the abatement, and the manner in which 
the interest of the party has been transmitted ; and it must charge the validity 
of the transmission ad. state the rights which have accrued by it.'” 

4149. A distinction has been made between a supplemental bill and a 
supplemental bill in the nature of an original bill, which is said to be founded 
rather upon formal technical rules than upon any substantial difference. In- 
deed, the books usually confound them together. The most prominent distinc- 
tion between them seems to be that a supplemental bill is applicable to cascs 
only where the same parties or the same interest remain before the court; 
whereas, a supplemental bill, in the nature of an original bill, is properly 
applicable when new ies with new interests arising from events which 
have happened since the commencement of the suit are brought before tlie 
court.” Í 

This bill, though partaking of the nature of a supplemental bill, is not an 
addition to the general bill, which, in its consequences, may draw to itself the 
advantage of the proceeding of the former bill. 

4150. A supplemental bill in the nature of an original bill must state the 
original bill, the proceedings upon it, the event which has determined the in- 
terest of the party by or against whom the former bill was exhibited, and the 
manner in which the property has become vested in the person become entitled. 
It must show the ground upon which the court ought to grant the benefit of 


16 Cocker v. Bevis, 1 Chance. Cas. 61. 
t, 1 Vern. Ch. 427, 2 Vern. Ch. 548, 2 Vern. Ch. 672. 

18 Child v. Frederick, 1 P. Will. Ch. 266; Mitford, Eq. Pl. Jeremy, ed. 97, 98. 
n» Mitford, ae Pl. Jeremy, ed. 97. 

1% Story, Eq. Pl. 42 845 to 358, and the cases there cited. 
11 Mitford, Eq. Pl. Jeremy, ed. 99. 
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the former suit, to or against the person so become entitled; and pray the de- 
cree of the court adapted to the case of the plaintiff in the new bill. 

4151 There are numerous bills which derive their names from the object 
which the complainant has in view. These, although classed together, are 
nevertheless those which might be placed under some of the heads which have 
been considered. The principal of these are bills of foreclosure, bills of infor- 
mation, bill to marshal assets, bill for a new trial, bills of peace, bills quia 
timet. 

4152. A bill of foreclosure is one filed by a mortgagee against the pap 
gor for the purpose of barring the mortgagor’s equity of redemption, or his 
oe redeem the mortgaged premises, so that he shall be for ever fore- 
closed. 

This bill may be filed when the mortgagor has forfeited his estate by non- 
payment of the money due on the mortgage at the time appointed, but still 
retains the equity of redemption. This bill calls upon the mortgagor to redeem 
his estate presently, or in default thereof, to be for ever closed and barred from 
any right of redemption.'* 

4158. A bill of information, or simply an information, is a proceeding to in- 
stitute a suit in chancery on behalf of the state or government, or those who 
partake of its prerogative, or whose rights are under its peculiar protection as 
the objects of a public charity. It is commenced by information in the name 
of the attorney general, and differs from other bills little more than in name. 
If the information immediately concerns the rights of the state, it is generally 
exhibited without a relator ; if it does not immediately concern those rights, it 
is conducted at the instance and under the immediate direction of some person 
whose name is inserted in the information, and is termed a relator; the officers 
of the state in such or the like cases are not further concerned than as they are 
instructed or advised by those whose rights the state is called upon to protect 
and establish.™ 

4154. It sometimes happens that the relator has an interest in the matter in 
dispute in connection with the government, of the injury to which interest he 
has a right to complain. In this case, his personal complaint being joined to 
and incorporated with the information given to the court by the officer of the 
government, they form together an information and bill, and are so termed.'™ 

4155. A bill to marshal assets is one filed in favor of simple contract credit- 
ors, and of devisees, legatees, or heirs, but not in favor of next of kin, to prevent 
specialty creditors who have a claim upon the personal and real estate of a de- 
ceased person from exhausting the personal estate to their injury, or of being 
substituted in their place.™ 

4156. A bill for a new trial is a bill filed in a court of equity, praying for an 
injunction after judgment at law, when there is any fact which renders it against 
conscience to execute such judgment, and of which the injured party could not 
avail himself in a court of law, or, if he could so have availed himself, he was 
prevented by fraud or accident, unmixed with any fault of himself or his 
agent.” A bill of this kind is called a bill for a new trial.” These 
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bills ope not favored; indeed, of late years they have been much discounte- 
nanced. | 

4157. A bill of peace is one which is filed by a person who has a right which 
may be controverted by various persqns at different times and by different 
actions; in such case, to prevent a multiplicity of suits, the court will direct an 
issue to determine the right when a bill of this kind has been filed, and ulti- 
mately grant an injunction. This subject having been fully considered whep 
we examined the exclusive jurisdiction of courts of equity, it will not be requi- 
site here further to extend our inquiries," 

4158. A bill quia timet is one which is filed when a person is entitled to 
property of a personal nature after another’s death, because he fears it may be 
destroyed by the present possessor; or when he is apprehensive of being sub- 
jected to a future inconvenience, probable or even possible to happen, or be 
occasioned by the neglect, inadvertence, or culpability of another. 

Upon a proper case being made out, the court will in one case secure for the 
use of the party the property to secure which is the object of the bill, by com- 
pelling the person in possession of it to guarantee the same by a proper security, 
entered into for that purpose, against any subsequent disposition or wilful de- 
struction ; and in the other they will quiet the party’s apprehension of future 
inconvenience by removing the causes which lead. to it. 

The rules which relate to bills quia timet engaged our attention when we con- 
sidered the peculiar remedies of courts of equity, so that here no further exam- 
ination will be required.™ 

4159. In substance, the bill in a suit in equity answers to the declaration in 
an action at common law to the libel or libellus articulus of the civil and canon 
law, a libel in the admiralty, or an allegation in the spiritual courts. 

The form of a bill in equity has been greatly changed, as has already been 
observed, from what it was in its origin. It now consists of nine parts, which 
will be separately examined ; and afterward will be considered the necessity of 
the several parts of such a bill and its other requisites. 

4160. The first part of the bill is the address of the instrument to the court 
from which the plaintiff seeks relief. This address of course contains the ap- 
propriate and technical description of the court; as, “To the Judges of the Cir- 
cuit Court of the United States for the District of New Jersey.” 

4161. The introduction is contained in the second part. It consists of the 
names of the parties complainants and their descriptions, in which their abode 
is particularly required to be set forth, that the court and the parties defendants 
to the bill may know where to resort to compel obedience to the orders or pro- | 
cess of the court, and particularly for payment of any costs which may be | 
awarded against the plaintiffs, or to punish them for any improper conduct in 
the course of the suit. The omission to state this, if it would not be ground 
for demurrer,” might subject the plaintiff to give security for costs. 

This part of the bill should also show in what character the plaintiff sues, 
whether in his own right or autre droit, and such other description as is required 


12 Mitford, Eq. Pl. Jeremy, ed. 131. 

10 1 Maddock, Ch. Pr. 166; 1 Harrison, Ch. Pr. 104; Blake, Ch. Pr. 48; Jeremy, Eq. 
Jur. 343; 2 Story, Eq. Jur. 33 852 to 860. 

181 See before, 3820. 

m See Lewen v. Stone, 8 Ala. N. 8. 485; Randolph v. Kinney, 8 Rand. Va. 894; Redd v. 
Wood, 2 Ga. Dec. 174; Pebles v. Estill, 7 J. J. Marsh. Ky. 408; Green v. Hankinson, 
Walk. Ch. Mich. 487. | 

1 1 Harrison, Ch. Pr. 107; 1 Maddock, Ch. Pr. 218; Blake, Ch. Pr. 87, 47; 2 Story, 

. Jur. 32 825-851. 

* See before, 3805. 

1% 1 Daniell, Chanc. Pract. 463; Howe v. Harvey, 8 Paige, Ch. N. Y. 78. 
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to give the court jurisdiction. For example, when a suit is in the circuit court 
of the United States, the plaintiff must allege that he is a citizen of a particular 
state; as, “A B of Trenton, and a citizen of the state of New Jersey, brings 
this, his bill, against C D of New York, and a citizen of the state of New York. 
And thereupon your orator complains and says that,” etc.” 

The names and description of the defendants may be stated in this part of 
the bill as above, or they may be named and described in the next part. The 
object of describing them is to know where and to whom the court and parties 
may resort to compel obedience to any order or process of the court. 

62. The third part contains the case of the plaintiff, and is commonly 
called the stating part of the bill. It is a narrative of the facts and circum- 
stances of the plaintiff’s case, and of the wrong and grievance of which he com- 
plains, and the names of the persons by whom done and against whom he seeks 
redress. i 

The facts which must be stated in this part of the bill may be considered 
with regard to those which relate to the title of the plaintiff to recover, the cer- 
tainty with which they must be stated, the materiality of the plaintiff’s state- 
ment, the multifariousness of the statement, the splitting of a cause of action, 
and the statement of the jurisdiction of the court. 

4163. It is in general requisite that the plaintiff’s equity should appear in 
this part,'® and that he should show a title in himself for the thing he claims; 
for unless every fact essential to the plaintiff’s title to maintain the suit be 
stated in the bill, the defect will be fatal, because no facts are at issue except 
those charged in the bill, and of course no evidence can be given of them. The 
defendant has come to answer those matters only which are charged, and on 
those only can the court pronounce, because its decree must be secundum alle- 
gata et probata." ) 

4164. The bill must state with accuracy and clearness the right, title, and 
claim of the plaintiff, and with the same certainty the injury or grievance of 
which he complains and the relief which he asks, The other material facts 
should be briefly and plainly alleged, with necessary and convenient certainty 
of the essential circumstances, time, and place, and all other incidents,'@ 

General certainty is sufficient in pleadings in equity. For example, in a bill 
for the specific performance of a contract, if it be alleged to be in writing, it is 
not indispensable to allege it to be signed by the party, because it will be pre- 
sumed to be so signed.'* 

It is a general rule, which is founded in justice and common sense, that what- 
ever is essential to establish the rights of the plaintiff, and is necessarily within 
his knowledge, must be alleged positively ad with precision,“ and it is nota 


1 The plaintiff entitles himself your orator, or oratrix, according to the sex. 

1 Rules of Practice for the Courts of Equity of the United States, Rule 20. 

18 No one is considered a party defendant to a bill in ea except such as is de- 
scribed and known as such, and against whom a subpeena is prayed. Carey v. Hillhouse, 
5 Ga. 251. See 2 Johns, Ch. N. Y. 245; 2 Paige, Ch. N. Y. 449, 450; 1 Marsh. Ky. 594. 

13 Barton, Suit in Eq. 27; Mitford, Eq. Pl. } 43; Story, Eq. Pl. 3 27; Cooper, Eq. Pl. 9; 
1 Daniell, Chance. Pract. 465. 

4 Flint v. Field, 2 Anstr. Exch. 543. 

41 Cooper, Eq. Pl. 5, 7; Story, Eq. Pl. 33 28, 257; Barque Chusan, 2 Stor. C. C. 469; Boon 
v. Chiles, 10 Pet. 177; Parsons v. Heston, 3 Stockt. Ch. N. J. 155; Classen v. Lafrenz, 4 
Greene, Iowa, 224; Chaffin v. Kimball, 23 Ill. 36; Bailey v. Ryder, 10 N. Y. 863. 

x Mitford, Eq. Pl. Jeremy, ed. 41, 42; Barton, Suit in Eq. 31, note 2; Story, Eq. Pl. 

41. 

u3 Cozine v. Graham, 2 Paige, Ch. N. Y.177; Dunn v. Calcraft, 1 Sim. & 8. Ch. 548; 
Dennis v. Dennis, 15 Md. 73; Harrison v. Kramer, 8 Iowa, 543; Patterson, etc., Co. e. 
Jersey City, 1 Stockt. Ch. N. J. 434. 

14 Mitford, Eq. PL Jeremy, ed. 41, 42; Story, Eq. PL 2 255; 1 Daniell, Chanc. Pract. 
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sufficient averment of such a fact in a bill to state that the plaintiff “ is so in- 
formed ;” as, where a bill charges the defendant as assignee of a lease, it is not 
sufficient to state in the bill that the plaintiff has been informed by his steward 
that the defendant is such an assignee.’ 

But there are often cases in which the complainant is entitled to relief in a 
state of facts which he cannot know of his own knowledge, but where he can 
act only upon information. In such a case the bill must allege in substance 
that the orator is informed and actually believes that the facts are as stated, or 
that upon information and belief the orator alleges the facts.'“ 

‘On the other hand, the claims of the defendant may be stated in general 
terms; and if a matter essential to the determination of the plaintiff’s claim is 
charged to rest in the knowledge of the defendant, or must of necessity be 
within his knowledge, and is sesame the subject of a part of the discov- 
ery sought by the bill, the precise allegation is not required.” 

With regard to the allegation of time, when it is material it must be alleged 
with such degree of accuracy as may prevent any possibility of doubt as to the 
period intended.'* 

4165. Although all material facts should be alleged, yet care must be taken 
not to overload the bill with redundant and superfluous allegations, or unneces- 
sary statements, or scandalous or impertinent matter. Prolixity is a fault 
which ought to be carefully avoided. 

4166. Care must be taken to avoid the statement of any impertinence or 
scandal in the bill, for if the bill be scandalous or impertinent, it may on mo- 
tion be referred to a master, who will inquire into the fact, and if the matter 
objected to be found to bear such character, it will be struck out at the cost of 
the party pleading it. The courts cannot permit their records to be made the 
vehicles of scandal, and the opposite party is not bound to answer what is al- 
together irrelevant or impertinent.'* But a few unnecessary words in a bill or 
answer will not be deemed impertinent, unless they will lead to the introduc- 
tion of improper evidence by putting in issue matters which are foreign to the 
cause; or when such words will embarrass the defendant in making his an- 
swer.'™” 

4167. By impertinent matter is meant that which is altogether irrelevant ‘to 
the case, what does not appertain or belong to it; id est, quod ad rem non perti- 
net.! Scandalous matter is a false and malicious statement of facts not rele- 
vant to the cause. But nothing which is positively relevant, however harsh 
or gross the charge may be, can be considered scandalous.” For example, in 
a bill impeaching the validity of a will on the ground of undue influence over 
the testator, exercised by a woman who takes under such will, an allegation 
that prior to the date of such will she engaged in a criminal connection with 


465; Duckworth v. Duckworth, 35 Ala. N. 8. 70; Winnipiseogee Lake Co. v. Young, 40 
N. H. 420; Green v. Covillaud, 10 Cal. 317. 
16 Lord Uxbridge v. Staveland, 1 Ves. sen. Ch. 56. 
1 Wells v. Bridgeport Co., 30 Conn. 316; Nix v. Wintor, 35 Ala. N. 8. 309. 
7 Mitford, Eq. Pl. Jeremy, ed. 42; Cooper, Eq. Pl. 6; Baring v. Nash, 1 Ves. & B. Ch. 
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148 1 Daniell, Chanc. Pract. 477. ; 

i ar v. Williams, 2 Sim. & S. Ch. 574; Richards v. Attorney General, 12 Clark & F. 

ou. L. 30. 

1 Hawley v. Wolverton, 5 Paige, Ch. N. Y. 522. 

16! See Gresley, Ev. Ch. 3, s. 1, p. 229; Wagstaff v. Bryan, 1 Russ. & M. Ch. 30; Everett 
v. Prythergeh, 12 Sim. Ch. 365; Tench v. Cheese, 1 Beav. Rolls, 571; Langdon v. God- 
dard, 3 Stor. C. C. 13; Hood v. Inman, 4 Johns. Ch. N. Y. 437. 

182 Cooper, Eq. Pl. 19; Mitford, Eq. Pl. Jeremy, ed. 48; Story, Eq. Pl. 3 269; Fenhoulet 
v. Passavant, 2 Ves. Ch. 24; St. John v. St. John, 11 Ves. Ch. 526; Coffin v. Cooper, 6 
Ves. Ch. 514; Ex parte Simpson, 15 Ves. Ch. 477; Goodrich v. Rodney, 1 Minn. 196. 
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him, and openly cohabited with him as if she had been his wife, is not scandal- 
ous nor impertinent.'’* 

4168. There is a difference hetween matter merely impertinent and that 
which is scandalous; matter may be impertinent without being scandalous, but 
to be scandalous it must be impertinent. A bill cannot by the general practice 
be referred for impertinence after the defendant has answered, or submitted to 
answer, but it may be referred for scandal at any time, and even upon the ap- 
plication of a stranger to the suit, for he has the right to prevent the records of 
the court being made the vehicle of spreading slanders there against him- 
sel f.'* 

The reason assigned for making a difference as to the time when the objec- 
tion may be made between matters of scandal and impertinent matter is this, 
that mere impertinence is not in itself prejudicial to any one, it is a mere su- 
perfluity which may be waived; but scandal may do great and permanent in- 
jury to the persons whom it affects, by making the records of the courts the 
means of perpetuating libelous and malignant slanders. Besides, the court is 
bound to suppress such indecencies as may stain unjustly the reputation and 
wound the feelings of the parties, their relatives, or other persons.'™ 

4169. Multifariousness in pleading is a fault which should be avoided, for 
if a bill be multifarious, it may be demurred to or dismissed by the court of 
its own accord. By multifariousness in a bill is understood the improperly 
joining in one bill distinct matters, and thereby confounding them; as, for ex- 
' ample, uniting in one bill several matters perfectly distinct and unconnected 
against one defendant, or the demand of several matters of distinct natures 
against several defendants in the same bill.” 

But to render a bill multifarious, the matters must be not only separate and 
distinct, but each of a character entitling the complainant to separate equitable 
relief.'* It is not multifarious if it set up one sufficient ground for relief, and 
another on which no relief can be had. Nor is it rendered multifarious by 
asking for two or more methods of relief against the injury complained of.'* 

In case of multifariousness the defendant should demur to the defective part 
and answer the other, or object to the former on the hearing. 

‘This multifariousness, which is exceptionable in pleading, may be by stating 
different matters in the same bill against one defendant, or by stating a claim 
against several defendants who are not jointly liable.’ 

4170. In order to prevent confusion in the pleadings and its decrees, a court 
of equity will anxiously discountenance this multifariousness. The following 
case will illustrate this doctrine: suppose an estate should be sold in lots to 
different persons; the purchasers could not join in exhibiting a bill against the 
vendor for a specific performance, for each party’s case would be distinct, and 


183 Anon. 1 Mylne & C. Ch. 78. 

14 Cooper, Eq. Pl. 19. 

16 Ex parte Simpson, 15 Ves. Ch. 477. 

1% Mitford, Eq. Pl. Jeremy, ed. 181 and note. 

181 Cooper, Eq. Pl. 182; Mitford, Eq. Pl. Jeremy, ed. 181; Decamp v. Decamp, 1 Green, 
Ch. N. J. 294, 296; Benson v. Hadfield, 5 Beav. Rolls, 546; Attorney General v. Crad- 
dock, 8 Sim. Ch. 487; Bignold v. Audland, 11 Sim. Ch. 24; Plumbe v. Plumbe, 1 Younge 
& C. Exch. 345; Sheckwell v. Macauley, 2 Sim. & S. Ch. 79; Brown v. Douglass, 11 Sim. 
Ch. 283; Brown v. Weatherby, 12 Sim. Ch. 6. 

18 McCabe v. Bellows, 1 All. Mass. 269; Cauley v. Lawson, 5 Jones, Eq. No. C. 182; 
McRae v. Singleton, 35 Ala. N. 8. 297. 

9 Wells v. Bridgeport Co., 30 Conn. 316; Rockwell v. Morgan, 2 Beasl. Ch. N. J. 884; 
Atkinson v. Atkinson, 15 La. Ann. 491; McCabe v. Bellows, 1 All, Mass. 259; Page v. 
Webster, 8 Mich. 263. See Gardner v. Ogden, 22 N. Y. 827. 

10 Emaus v. Emaus, 2 Beas]. Ch. N. J. 205. 
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would depend upon its own peculiar circumstances, and therefore there should 
be a distinct bill upon each contract ; on the other hand, the vendor in the like 
case would not be allowed to file one bill for a specific performance against all 
the purchasers of the estate for the same reason.” 

Not only will multifariousness be a fault when matters which ought not to 
be brought in the same bill are so brought, and for joining defendants, against 
whom there is no common liability ; but the rule applies equally when plain- 
tiffs unite ina bill where they have no common right; as, if two plaintiffs 
should, in one bill, bring a joint demand, and a several demand, against the 
same defendant, the bill would be defective for multifariousness, and for this 
reason liable to a demurrer.” 

Sometimes when a bill contains two distinct subject matters, wholly discon- 
nected with each other, the court has jurisdiction over one of them and not over 
the other. In such case it will treat the bill as single with respect to the mat- 
ter over which it has jurisdiction as if it constituted the sole object of the bill.’® 

But to this general principle there are several exceptions, which rest upon the 
fact that although the plaintiffs may have several interests, yet they have a com- 
mon interest touching the matter of the suit or are consequentially interested.’ 

4171. We have just seen that multifariousness by mixing up several things 
which ought to be kept separate is a fault in pleading. A fault not less objection- 
able is that of an undue splitting up of a single cause of action, the consequence 
of which is to multiply subjects of litigation. The rule which forbids the com- 
mission of this fault is founded not aly upon the principle that courts of equity 
will in all cases do complete justice and not administer it by halves, but also on 
the ground that its violation would allow a multiplicity of suits which would 
be oppressive and unreasonable. A bill for a part of an account, therefore, 
will not be allowed, and the plaintiff must bring a suit for the whole or none.'® 

4172. We have seen that the plaintiff must show his title or right to sue, the 
liability of the defendant to be sued, and that he must ask the assistance of the 
court. He is required also to state in his bill that the court has jurisdiction, 
and that his case is one to which it ought to be applied. When this is not 
done, the defendant may demur.’ 

4173. The confederating part of the bill contains a general charge that the 
defendant, “‘combining and confederating with divers persons at the present 
unknown to the plaintiff, but whose names, when discovered, the plaintiff. craves 


6! Cooper, Eq. Pl. 182; Brookes v. Lord Whitworth, 1 Madd. Ch. 86; Rayner v. Julian, 
2 Dick. Ch. 677. See, for cases of defect in pleading for multifariousness, Salvidge v. 
Hyde, Jac. Ch. 151, 5 Madd. Ch. 138; Attorney General v. Merchant Tailors’ Co., 1 Mylne 
& K. Ch. 189; Whaley v. Dawson, 2 Schoales & L. Ch. Ir. 867; Binkerhoff v. Brown, 6 
Johns, Ch. N. Y. 139; Fellows v. Fellows, 4 Cow. N. Y. 682; Hunton v. Platt, 11 Mich. 
oe a Ej of a bill to quiet title; Forniquet v. Forstall, 34 Miss. 87, bill to set aside a col- 
usive sale. 

16 Harrison v. Hogg, 2 Ves. Ch. 323; Cooper, Eq. Pl. 183. See Coleman v. Barnes, 5 
All. Mass. 374; De Leon v. Higuera, 15 Cal. 483. 
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to be at liberty to insert in his bill, with apt and proper matter and words to 
charge and make them parties defendants to the bill” refuses to do that justice 
to the plaintiff which he requires or to which he is entitled. | 

Although usually inserted in a bill, thie charge is not necessary, and it may 
be, and frequently is, omitted without any inconvenience or danger; for it is 
now settled that a general charge of unlawful combination cannot be compelled, 
and a charge of lawful combination ought to be specified to render it mate- 
rial.' 

But the plaintiff may in some cases charge a confederacy, and when this is 
intended to be relied on as a ground of jurisdiction, the combination must be 
specially set out.!® 

4174. Formerly the plaintiff’s case was stated in the bill very concisely, and 
if any matter was introduced into the defendant’s plea or answer which it was 
requisite should be put in issue on his part by additional facts in avoidance of 
such new matter, such new fact was placed upon the record by means of a spe- 
cial replication. This caused inconvenience and delay, and greatly length- 
ened the pleadings. To obviate this, and to enable the plaintiff to state his case 
and to bring forward the matter to be alleged in reply to the defence at the 
same time, and that without making any admission on the part of the plaintiff 
of the truth of the defendant’s case, led. to the practice in use. Now when the 
plaintiff is aware at the time of filing his bill of any defence which may be 
made to it, and he has any matter to allege which may avoid the effect of such 
defence, it is usual to insert after the charge of confederacy an allegation that 
the defendants pretend or set up such and such allegations by way of defence, 
and then to aver the matter used to avoid the charge. This is usually called 
the charging part of the bill." The following example will illustrate this: 
If a bill is filed on an ee ground by an heir who apprehends that his 
ancestor has made a will, he may state his title as heir, and, alleging the will 
by way of pretense of the defendant’s claiming under it, make it a part of the 
case without admitting it. 

The charging part of the bill is often omitted, and though usually inserted, 

it is not indispensable in any case.'” 
. 4175. The jurisdiction clause was introduced in the bill for the purpose of 
showing that the court had jurisdiction of the case, by a genera] statement that 
the acts complained of are contrary to equity and teal to the injury of the 
complainant, and that he has no remedy, or not a complete remedy, without 
the assistance of the court; but this averment must be supported by the cause 
shown in the bill, from which it must be apparent that the court has jurisdic- ` 
tion. 

But this clause does not give the court jurisdiction. When the case made by 
the bill is within the jurisdiction, the court will sustain it, though the clause be 
omitted; when, on the contrary, the case stated in the bill is not of equitable 


161 See Lord Howard v. Bell, Hob. 91; Cooper, Eq. Pl. 10,11; 1 Daniell, Chanc. Pract. 
483; Mitford, Eq. Pl. Jeremy, ed. 41. It is still usual to include such a clause in the bill. 
In the courts of the United States, “the plaintiff in his bill shall be at liberty to omit, at 
his option, the part which is beta) called the common confederacy clause of the bill, 
averring a confederacy between the defendants to injure or defraud the plaintiff” Rules 
of Courts, Rule 21. 

18 Mitford, Eq. Pl. Jeremy, ed. 41. Sce Singleton v. Scott, 11 Iowa, 589, as to the degree 
of particularity which must be observed in such a charge. 

Mitford, Eq. Pl. Jeremy, ed. 43; Barton, Suit in Eg. 27; 8 Woodesson, Lect. 368; 1 
Daniell, Chanc. Pract. 484. See Flint v. Field, 2 Anstr. Exch. 543. 

1” Rules of Pr. of Courts of U.S., Rule 21; Partridge v. Haycraft, 11 Ves. Ch. 575. See 

Gregory v. Molesworth, 3 Atk. Ch. 626. ana 
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isdiction, the bill will be dismissed, notwithstanding such an averment. 
he omission of this clause, therefore, will not render the bill defective.'” 

4176. Having stated the facts requisite to maintain his suit, the plaintiff in 
his bill next prays that the party against whom he complains may answer all 
the matters contained in the former parts of his bill, not only according to his 
positive knowledge of the facts stated, but also according to his remembrance, 
to the information he may have received, and the belief he is enabled to form 
on the subject. The principal object of the answer is to procure from the de- 
fendant proof of the matters necessary to support the cause of the plaintiff; and 
he is required either to admit or to deny all the pertinent facts set forth in the 
bill, with their attending circumstances, or to deny having any knowledge or 
information on the subject, or any recollection of it, and also to declare himself 
unable to form any belief concerning it." This the defendant should do with- 
out being particularly interrogated upon the subject. But as experience has 
proved that the substance of the matters stated and charged in the bill may be 
frequently evaded by answering according to the letter only, it has become the 
practice to add to the general requisition that the defendant should answer the 
contents of the bill, a repetition by way of interrogatories of the matters most 
essential to be answered, adding to the inquiry after each fact an inquiry of the 
several circumstances which may be attendant upon it and the variations to 
which it may be subject, with a view to prevent evasion and to compel a full 
answer." Another object of the interrogatories is to bring the facts to which 
they relate to the mind and recollection of the defendant, for without such inti- 
mation he might conscientiously answer, and inadvertently, without any inten- 
tion at evasion, omit to state the information required. This is commonly 
called the interrogating part of the bill. 

With regard to the form and substance of the interrogatories, it is proper to 
observe that they must be founded on something in the prior part of the bill, 
for if there be nothing there to warrant the interrogatory, the defendant is not 
compellable to answer. But a variety of questions may be founded on a single 
charge.’ l 

4177. The prayer for relief, which is the eighth part of the bill, is of two 
kinds, namely, a prayer for general relief, and a prayer for specific relief. 

4178. The plaintiff usally makes a prayer for specific relief, and states ac- 
curately the matters he prays to be decreed, and to which he thinks himself 
entitled to under all the circumstances. When special orders and provisional 


m Mitford, Eq. Pl. Jeremy, ed. 44; Cooper, Eq. Pl. 10; Barton, Suit in Eq. 36; 1 Mon- 
tagu, Fq. Pl. 78; 1 Daniell, Chanc. Pract. 485; Story, Eq. Pl. ¢ 34; Rules of Courts U. 8., 
ule 21. 
m Kittredge v. Claremont Bank, 1 Woodb. & M. C. C. 246; Mitford, Eq. Pl. Jeremy, ed. 
. See Brooks v. Byam, 1 Stor. C. C. 296. 
13 Mitford, Eq. Pl. Jeremy, ed. 44. By the fortieth rule of the Rules of Practice for 
Courts of Equity of the United States, it was provided that a defendant should not be re- 
uired to answer any statement or charge in a bill, unless specially interrogated thereto. 
y the ninety-third rule, however, it is provided that the fortieth rule is repealed and an- 
nulled, and that thereafter it shall not be necessary to interrogate a defendant specially and 
particularly upon any statement in the bill, unless the complainant desire to do so to ob- 
tain a discovery. 
1m4 Mitford, Eq. Pl. Jeremy, ed. 45; Jerrard v. Sanders, 4 Brown, Ch. 322, Eden, ed. By 
the seventy-first rule of the Rules of Practice for the Courts of Equity of the United 
States, it is required that “the last interrogatory to take the testimony now commonly in 
use shall in the future be altered, and stated in substance thus: ‘ Do you know, or can you 
set forth any other matter or thing which may be of benefit or advantage to the parties at 
issue in this cause, or either of them, or that may be material to the subject of your ex- 
amination, or the matters in question in this cause? If yea, set forth the same fully and 
at large in your answer.’ ” 
Vor. II.—4 B 609 
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processes are required, founded on peculiar circumstances, such as writs of in- 
junction, writs of ne exeat regno, orders to transfer funds, or to preserve pro 
erty pending litigation, they are usually made the subject of special prayer. Ín 
neral, these things will not be granted under a general prayer, beai the 
efendant might, by his answer, make a different case under the general prayer 
from what he would make if the bill prayed specially for the thing which was 
thus to be decreed.'” 

4179. He then concludes his bill with a prayer for general relief. This can 
never be omitted with safety, because if the plaintiff should mistake the relief 
to which he thinks himself entitled by his special prayer, he may be relieved 
when he shows a right under his prayer for general relief, but such relief must 
be consistent with the special relief prayed for;' “as to this point the rule is 
that if the bill contains charges, putting facts in issue that are material, the 
plaintiff is entitled to the relief ‘which those facts will sustain under the gen- 
eral prayer, but he cannot desert special relief prayed, and under the general 
prayer ask relief of another description, unless the facts and circumstances 
charged by the bill will, consistently with the rules of the court, maintain that 
relief.” 17 

To entitle a plaintiff to a decree under the general prayer different from that 
specifically prayed, the allegations relied upon must not only be such as to af- 
ford a ground for the relief sought, but they must have been introduced into 
the bill for the purpose of showing a claim to relief, and not for the mere pur- 
pose of corroborating the plaintiff’s right to the specific relief prayed ; nee: 
wise the court would take the defendant by surprise, which is contrary to its 

rinciples.'” 
P 4180. When it is doubtful with the plaintiff, or those who advise him, 
whether he is entitled to the special relief he wishes to pray for, it is not un- 
usual so to frame the prayer that if one species of elie sought is denied, 
another may be granted. Bills with a prayer of this description, framed in the 
alternative, are called bills with a double aspect.” 

But in such case the plaintiff must sue in the same capacity, and not in two 
distinct characters. Nor can the plaintiff allege two inconsistent states of fact, 
and ask relief in the alternative, but he may state the facts and ask relief ac- 
cording to the conclusion of law which the court may draw from them, although 
this may be presented in two or more alternatives.’ 

4181 Next after the prayer for relief follows the prayer for process, to com- 
pel the defendants to appear, answer the bill, and abide the determination of 


1% Savoy v. Dyer, Ambl. Ch. 70, and note; Moore v. Hudson, 6 Madd. Ch. 218. It is 
S ge in the twenty-third rule of the Rules of Practice for Courts of Equity of the 

nited States, that if an injunction or a writ of ne ereat regno, or any other special order 
pending the suit is asked for in the prayer for relief, that shall be sufficient without re- 
peating the same in the prayer for process. 

1% Soden v. Soden, cited in Hiern v. Mill, 18 Ves. Ch. 119; Grimes v. French, 2 Atk. Ch. 
141; Mitford, Eq. Pl. Jeremy, ed. 38; Hollis v. Carr, 2 Mod. 86; 3 Woodesson, Lect. 372; 
Cooper, Eq. Pl. 14; 1 Daniell Chance. Pract. 490; Hobson v. McArthur, 16 Pet. 182, 195; 
English v. Foxall, 2 Pet. 595; Colton v. Ross, 2 Paige, Ch. N. Y. 306; Pleasants v. Glass- 
cock, 1 Smedes & M. Ch. Miss. 18, 24; Foster v. Cook, 1 Hawks, No. C. 509. 

“m Hiern v. Mill, 13 Ves. Ch. 119; Potter v. Marvin, 4 Minn. 525; McCulloch v. Dodge, 
6 R. I. 346; Espiniola v. Blasco, 15 La. Ann. 426; Casaday v. Woodbury, 13 Iowa, 113; 
Hill v. Beach, 1 Beasl. Ch. N. J. 31; Denison v. League, 16 Tex. 399. 

178 Stevens v. Guppy, 3 Russ. Ch. 171; 1 Daniell, Chanc. Pract. 492, 493. 

m Mitford, Eq. Pi Jeremy, ed. 39; Bennet v. Wade, 2 Atk. Ch. 325; 1 Daniell, Chanc. 
Pract. 496; Barton, Suit in Eq. 41; Cooper, Eq. Pl. 14. 

© Judge Redfield in Story, Eq. Pl. ¢ 42, a, 42, b; Rawlings v. Lambert, 1 Johns. & H. 
Ch. 458; Evan v. Avon, 29 Beav. Rolls, 144; Redmond v. Dana, 3 Bosw. N. Y. 615; New 
York Co. v. North Western Co., 23 N. Y. wie 
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the court on the subject. Particular attention must be given to this pet of 
the bill, and all persons whe are intended to be made parties must here be 
named as such, for it is a rule that none are parties, bough named in the bill, 
against whom process is not prayed.!® 

4182. The most ordinary process prayed for is the writ of subpœna, which 
requires the defendant to appear and answer the bill on a certain day, named 
in the writ, under a certain penalty; and when the attorney general is made 
defendant to a bill, instead of praying process against him, prays that he may 
answer to it upon being attended with a copy.'® When a corporation aggregate 
is defendant, the process of subpcena is the same as in ordinary cases; but 
sometimes the bill prays that in case of their default to appear at answer the 
bill, the writ of distringas may issue to compel the corporators to do so. 

The writ of subpcena to compel an appearance to a suit in Say was intro- 
duced into the court of chancery by Bishop Waltham, who was chancellor in 
the reign of Richard II.® 

4183. For the purpose of preserving property in dispute pending a suit, or 
to prevent evasion of justice, the court either makes a special order on the sub- 
ject, or issues a provisional writ; as the writ of injunction to restrain the de- 
fendant from proceeding at the common law against the plaintiff, or from com- 
mitting waste, or doing an injurious act; the writ of ne exeat regno to restrain 
the defendant from avoiding the plaintiff’s demand by quitting the state; and 
other writs of a similar nature. When a bill seeks to obtain a special order of 
the court, or a provisional writ, for any of these purposes, it is usual to ineert, . 
immediately before the prayer of process, a prayer for the order or particular 
writ which the case requires; and from this the bill is then commonly named 
an injunction bill, or a bill for a writ of ne exeat regno."* Sometimes the 
writ of injunction is sought not as a provisional remedy merely, but a contin- 
ued protection to the rights of the plaintiff, and the prayer of the bill must 
then be framed accordingly. 

4184. The formal parts of a bill which have just been examined are those 
of an original bill as it is usually framed. Some of them are not essential, and 
may, as has been observed, be inserted or omitted in the discretion of the per- 
son preparing it; and in the United States courts they may be omitted by the 
authority of a rule of court.’® 

The indiscriminate use of these parts of a bill in all cases has been consid- 
ered a common reproach to practitioners in this line, because every bill contains 
the same story three times told.'"* In the hurry of business it may be difficult 


w Cary v. Hillhouse, 5 Ga. 251; Cooper, Eq. Pl. 16; Fawkes v. Pratt, 1 P. Will. Ch. 
598; Brasher v. Van Cortlandt, 2 Johns. Ch. N. Y. 245; 1 Smith, Ch. Pr. 45; Mitford, Eq. 
Pl. Jeremy, ed. 164. ° 

182 In the case of a subpæna between one of the states of the Union and another, the 
writ is directed to be served severally on the governor of the defendant state and its at- 
oe general. The state of New Jersey v. The People of the state of New York, 3 Pet. 


i i i epee, Eq. Jur. 369, note (d); Barton, Suit in Eq. 7, 61, note; 8 Reeves, Hist. of 
aw, 192. 

1% In some of the states it is not indispensable that this process should be prayed for in 
the bill. See Story, Eq. Pl. 2 44, note 2, 4th ed.; 1 Daniell, Chanc. Pract. 503. 

An approved form of prayer for process in which a special writ is prayed is as follows: 
After asking in the prayer for relief for the special relief required, “ May it please your 
Honors to grant unto yout orator not only a writ of injunction, or writ of ne exeat regno, 
conformably to the prayer of this bill, but also a writ of subpcena directed to the said de- 
fendants, commanding them by a certain day and under a certain penalty to be and appear 
in this honorable court, then and there to answer the premises, and to stand to and abide 
such order and decree as may be made against them.” 

1 Rules of Practice of the United States courta, Rule 21. 

1% See Macnamara v. Sweetman, 1 Hog. Rolls, Ir. 29. 
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to avoid giving ground for the reproach ; but in a bill prepared with attention, 
the parts will be found to be perfectly distinct, and to have their separate and 
necessary operation.” 

4185. In general, the facts contained in a bill must be verified by an affida- 
vit attached to it as to their truth, and, in some cases, the omission of an affi- 
davit will be good ground of demurrer.’™ 

4186. For the purpose of avoiding the introduction in a bill of matter crim- 
inal, impertinent, or scandalous, it is required that every bill shall be signed by 
counsel ; and if it contain such matter, it may be expunged, and the counsel 
ordered to pay the costs to the party aggrieved ; but nothing relevant is con- 
sidered as scandalous. 


18 Mitford, Eq. Pl. Jeremy, ed. 47. 

18 1 Daniell, Chanc. Pract. 503; Banninger v. Andrews, 5 Jones, Eq. No. C. 848; Col- 
lins v. Barksdale, 28 Ga. 602; See Hilton v. Lothrop, 46 Me. 297. 

1 Mitford, Eq. Pl. Jeremy, ed. 48; se 1 ae aa & C. Ch. 78; See before, 4167 


CHAPTER X. 


PROCEEDINGS BETWEEN THE FILING OF THE BILL AND 
THE DEFENCE. 


4188. Filing the bill. 

4189. The writ of subpcena. 

4190. The service of the writ. 

4193. The defendant’s appearance. 
4194-4200. The process of contempt. 

4197. The writ of attachment. 

4200. Sequestration. * 

' 4201. Taking bills pro confesso, 


4187. Having considered the several kinds of bills, the cases in which they 
may be filed, and the several frames or forms of such bills, the next matter to 
occupy our attention will be the proceedings between the filing the bill and the 
defence. These relate to the filing of the bill and the subpoena, the process to 
compel obedience to it, and bills taken pro confesso. 

4188. After a bill has been prepared according to the rules stated in the fore- 
going chapter, and affidavit has been made to the truth of the facts it contains, when 
such an affidavit is required, it should be signed by counsel and taken to the 
office of the clerk of the court, who will issue a writ of subpoena as a matter of 
course. This is a prerequisite; the bill must be filed before a subpeena can 
issue. In this matter the proceedings differ from an action at law, where the 
writ of summons, capias, or attachment issues in the first instance, and a dec- 
laration corresponding with the bill in chancery is afterward filed. By the 
rules of courts of the United States it is directed that no process of subpcna 
shall issue from the clerk’s office in any suit in equity until the bill is filed in 
the office.' 

4189. When the bill is filed, the clerk issues the process of subpcena, of course, 
upon the application of the plaintiff or his attorney ; this process is usually re- 
turnable on the next rule day. 

A writ of subpcena to appear and answer, unlike other writs in its form, is 
addressed to the defendant instead of being addressed to the sheriff or marshal, 
and commands him that within a certain time he cause an appearance to be en- 
tered for him in the court to a bill therein described, filed against him, and 
that he do answer concerning such things as shall then and there be alleged 
against him, and that he shall observe what the said court shall direct in this 
behalf upon pain of an attachment against his person, and such other process 
as the court shall award.? At the bottom of the writ is placed a memorandum 


? Rule 11. 
- 22 Smith, Chance. Pract. 487; 1 Daniell, Chanc. Pract. 556; 2 Maddock, Chanc. Pract. 
196. The act regulating processes in the courts of the United States provides that the 
forms and modes of proceeding in the courts of equity, and in those of admiralty and 
maritime jurisdiction, shall be according to the principles, rules, and usages which belong 
to courts of equity and courts of admiralty, respectively, as contradistinguished from courts 
of common law, subject, however, to ee by the courts. This act has been gen- 
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that the defendant is to enter an appearance at the clerk’s office on or before 
the day at which the writ is returnable; otherwise the bill may be taken pro 
confesso.’ 

4190. Although the writ is not directed to the sheriff in the state courts, or 
the marshal when issuing from one of the courts of the United States, the writ 
must nevertheless be served by that officer or his deputy. The mode required 
by the rules of courts of the United States is by a delivery of a copy thereof by 
the officer serving the same to the defendant personally, or, in case of husband 
and wife, to the husband personally, or by leaving a copy thereof at the dwell- 
ing house or usual place of abode of each defendant, with some free white per- 
son, who is a member or resident in the family.‘ 

Whenever any subpeena shall be returned not executed as to any defendant, 
the plaintiff is entitled to another subpæna, toties quoties, against such defendant, 
if he shall require it, until the service is made.’ 

419L The service is ordinary and extraordinary. 

The first or ordinary service takes place by serving the writ personally, or 
by leaving it at his dwelling house in the presence of a member of his family. 
When the service is not personal on:the defendant, it must be made at the 
dwelling house of the defendant; and the service at a counting house or at a 
solicitor’s office is not a good service unless the defendant is constantly in the 
habit of sleeping there.’ 

The extraordinary service of a subpæœna takes place when other means of 
serving the writ are resorted to. This kind of service must in general be war- 
ranted by a previous order of the court upon cause shown, though sometimes, 
when an extraordinary service has been effected, the court have considered it to 
be good ; thus, where the officer who served the subpcena deposed that he hun 
the same upon defendant’s door, and within half an hour after he saw him ab 
with a writ in his hand, which he supposed to be the subpcena, an attachment 
was awarded and the defendant committed for his non-appearance ;’ and it has 
been held a good service, if a person keeps the door of his house shut and re- 
fuses to open it, to leave the writ hanging upon the door, or to put it into the 
house under the door, or within the windows. But none of these are good ser- 
vices unless it can be proved that the subpcena afterward came to the defend- 
ant’s hands, or he was in the house at the time and had notice of it.® 

When an extraordinary service is necessary, it is, however, the safest course 
for the plaintiff to apply in the first instance to the court by motion, supported 
by an affidavit stating the circumstances, for an order that the particular mode 
of service required shall be a good service. Orders of this nature have been 
granted where infants have been secreted or T out of the way, so that they 
could not be personally served.? Where the defendant is a prisoner at large, 


erally considered to adopt the principles of the court of chancery in England. Vattier v. 
Hinde, 7 Pet. 252. 

3 Rules of Courts of U. S., Courts of Equity, Rule 12; 2 Smith, Chanc. Pract. 487; 1 
Daniell, Chanc. Pract. 557. 

t Rule 18. 1 Daniell, Chanc. Pract. 563; 2 Maddock, Chanc. Pract. 200; 1 Smith, 
Chanc. Pract. 115. 

5 Rule 14. 

®1 Smith, Chance. Pract. 115; 1 Daniell, Chanc. Pract. 564; 2 Maddock, Chanc. Pract. 
199. 
1 Rickers v. Stileman, 1 Car. Ch. 57. 

e How v. Maddock, Car. Ch. 104, 115. 

® Smith v. Marshall, 1 Atk. Ch. 70; Thomson v. Jones, 8 Ves. Ch. 141; Baker v. Holmes, 
1 Dick. Ch. 18, 77; 1 Daniell, Chanc. Pract. 566. In some of the states, the subpena may 
be served by advertising in the pe newspapers, when the parties cannat be found within 
the jurisdiction of the court. This may ne acne by virtue of statutory provisions. 


PROCEEDINGS BETWEEN FILING OF BILL AND DEFENCE. 4192-4104 


the court have directed the service of a subpoena upon the turnkey; though, if 
he had been a close prisoner, such order would have been unnecessary and the 
service would have been good.’ A service has been directed to be made by 
sending a copy of the writ under cover to the person to whom he had directed 
his letters to be sent." Though in general, when there are several partners de- 
fendants, the.writ must be served on each of them ;!” yet, when one of the part- 
ners is abroad, out of the jurisdiction of the court, a subpoena has been directed 
to be served on the partner who was present.” 

4192. The service of a subpoena upon an te corporation must be made 
upon such officer as by law may be served mk process, or, it is said, upon some 
one of the members."* 

4193. Upon the return of the subpoena, as served and executed upon any de- 
fendant, the clerk enters the suit upon the docket of the court, as pending in 
the court, and the defendant is required by the return day of the writ, if he 
has been served with process in proper time, according to the rules of the court: 
or the provisions of the law, to enter his appearance. The appearance of the 
defendant is a formal entry, to the effect that the party appears, made at the 

uest of the defendant or his solicitor by the clerk of the court.” 

t is not required that the subpoena should be served on the defendant to 
entitle him to enter an appearance; he may appear voluntarily to a bill, and, 
after such appearance, have it referred for impertinence, or plead an answer ; 
and he does not lose his costs by such voluntary appearance.” 

An infant must appear by his guardian,” a married woman by her husband, 
and an idiot by his committee. 

According to the English law, the defendant must enter an actual appear- 
ance; in this country, at least in some of the states of the Union, the party is: 
considered in court on the return of the sheriff that he has served the subpcena 
on the defendant, which saves much trouble, and renders the writ of attachment. 
and sequestration unnecessary. 

4194. By the English law, when a defendant who has been duly served 
with a subpeena neglects or refuses to appear within the time required by law, 
or the rules of the court, he is said to be in contempt. He is also declared to . 
be in contempt if, having appeared, he refuses to answer or to obey any decree 
or order which may be made by the court touching the suit. 

Contempts of this nature are styled ordinary contempts, or contempts of 
process. ‘They are so called to distinguish them from extraordinary contempts, 
which are not a mere disobedience of process, but a resistance of the officer 
who serves the subpcena, or abusive, scandalous words respecting the court, 
which render the guilty party liable to attachment and imprisonment.” 

The ordinary contempts, to which our observations in this place will be con- 
fined, relate to the transactions between party and party ; the offender, in such 
cases, may purge his contempt by doing whatever the act is, the non-perform- 


— > 


10 Anon. Mosel. Ch. 237. 

n Hunt v. Lever, 5 Ves. Ch. 147, a. 

12 Rice v. Doniphan, 4 B. Monr. Ky. 128. 

% Coles v. Gurney, 1 Madd. Ch. 187. 

14 Hinde, Chanc. Pract. 87; 1 Daniell, Chanc. Pract. 564. 

4 See Livingston v. Gibbons, 4 Johns. Ch. N. Y. 94. 

% Fell v. Master of Christ’s College, 2 Brown, Ch. 279; Shelton v. Tiffin, 6 How. 168, 
186. 

11 Bowhee v. Grills, 1 Dick. Ch. 88. 

18 Irons v. Crist, 3 A. K. Marsh. Ky. 148; Bradwell v. Weeks, 1 Johns. Ch. N. Y. 325. 

1 Daniell, Chanc. Pract. 568, 569. In some of the United States, nothing can be con- 
sidered a contempt, unless it happens in the presence of the court, or it be in disobedience 
of its mandates. bik 
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ance of which has brought him into contempt, and paying to the other party 
whatever costs may have been occasioned by his conduct. 

4195. Before proceeding to the examination of the remedy against natural 
persons for a contempt of the subpena, it will be necessary to say a few words 
as to the manner of compelling the appearance of a corporation aggregate. 
For this purpose a writ of distringas is the first process. This is a writ di- 
rected to the sheriff, commanding him to distrain the lands, goods, and chattels 
of the corporation, so that they may not possess them till the court shall make 
other order to the contrary, and that in the mean time he, the sheriff, do answer 
to the court for what he so distrains. Under this writ, a nominal distress is 
made, and the writ is returned; if this prove insufficient, an alias distringas 
issucs, under which a greater distress is made, and the writ is returned ; if the 
corporation still remains disobedient, a pluries distringas issues. If this last 
writ fails of its effect, upon being returned by the sheriff a commission of se- 
questration may be obtained against the corporation. When a sequestration 
has been made, it cannot be discharged until the corporation shall have per- 
formed what they are enjoined to do, and paid the costs of the several distrin- 
gases and of the sequestration. - Upon the performance of all this the seques- 
tration may be discharged upon motion. 

After the sequestration has been issued against a corporation, and before it 
has been discharged, the plaintiff may, at his choice, set down the cause to be 
heard, and have the bill taken pro confesso against the corporation, in the same 
way as can be done by an ordinary person.” 

4196. The usual processes to compe} the appearance of a corporation sole, 
or of a natural person, are the writ of attachment, and the process of seques- 
tration. 

4197. In those states where the English practice has been adopted in this 
respect, the first process against an individual for not appearing or not answering 
according to the exigency of the writ of subpæœna is an attachment. In such 
case the defendant is in contempt, because he has disobeyed the order of the 
court commanding him to appear; and, like every other person in contempt, 
either in courts of law or courts of equity, is liable to an attachment. 

4198. The word attachment is said to be derived from the French word at- 
tacher, which signifies to bind, to tie. The writ of attachment is addressed to 
the sheriff or other proper officer, commanding him to attach the defendant, so 
that he may have him before the court to answer touching the contempt with 
which he is charged, as well as such other matters as shall be then and there 
laid to his charge. An attachment is said to differ from an arrest in this, that 
by an arrest is meant the seizing of the person of another by lawful authority 
for the purpose of taking him before a superior officer to be disposed of forth- 
with; on the contrary, an attachment signifies the taking of a person and pre- 
senting him in court at the day assigned. In modern usage, however, the dis- 
tinction is but little observed. 

99. To this writ of attachment the sheriff is required to make a return. 
When the defendant is not found within his bailiwick, he returns this fact. 
This is called a non est inventus, and upon this return further proceedings are 
grounded. If, on the contrary, the defendant has been found, the sheriff re- 
turns, “I have attached the within named A B, as within I am commanded.” 
This is denominated a return of cepi corpus, which, when once returned, puts 
an end to all the ordinary process to compel an appearance. 

OO. After an attachment for not appearing, by the English practice a 


* 1 Daniell, Chance. Pract. 190. See Cursen v. The African Company, 1 Vern. Ch. 182 
Salmon v. The Hamborough Company, 1 wares Cas. 206. 
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writ of attachment with proclamations issues for the purpose of proceeding 

inst the plaintiff to outlawry; the sheriff is required to make proclamations, 
and if the defendant does not come in under the proclamations, he is declared 
an outlaw. Then a commission of rebellion issues, and if he still continues to 
disobey, he is considered as a rebel and contemner of the laws. The next pro- 
cess under the English system is a sequestration. The process of sequestration 
is a writ or commission directed to the sheriff, or, which is more usual, to four 
persons of the plaintiff’s own nomination, empowering them to enter upon and 
sequester the estate, real and personal, of the defendant, and to keep the rents, 
issues, and profits thereof, or pay the same in such manner and to such persons 
as the court may appoint until the defendant has appeared, or perform what he 
has been enjoined to do, and for not doing of which he is in contempt.” 

All these processes, which in England must be sued out, become unnecessa 
by our practice, where the defendant is considered in court as soon as the writ 
of subpoena has been served upon him. 

4201 After an appearance has been entered, or, by the rules of court or 
statutory provision, it is dispensed with, if the defendant does not demur, plead 
to, or answer a bill agreeably to the rules of court, or within the time required 
by law, the bill will be taken as admitted. In order to render its process 
effectual, the court in such case will treat the defendant’s contumacy as an ad- 
mission of the plaintiff’s case by taking the bill pro confesso. In this case the 
bill may be proceeded in ex parte, and the matter of the bill may be decreed by 
the court if the same can be done without an answer and is proper to be de- 
creed ; or the plaintiff, if he requires any discovery or answer to enable him to 
obtain a proper decree, may sue the process of attachment against the defendant 
to compel an answer.” 

When the bill has been taken pro confesso, the defendant may in some cases 
be relieved by making an early application to the court and showing a reason- 
able cause, in which case the proceeding will be set aside and the time for an- 
swering enlarged.” 


2 By the statutes 5 Geo. II, c. 25, repealed and re-enacted by the 11 Geo. IV, and 1 Wm. 
Y c. 36, some provisions were made to remedy the inconveniences which had been felt 
ore. 
8 See Rules of U. S. Courts, Rule 18. ° 
2 Rules of U. S. Courts, Rule 19. 
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4202. 
4203-4212. 
4205. 


Defence. 
The nature of the defence. 
Dilatory defences. 


4210-4212. Peremptory defences. 


4211. 
4212. 
4213. 
4215. 
4219-4273. 
42224256. 
4223-4245. 
. Demurrers to the jurisdiction. 
. Because the subject is not cognizable in any court. 
. Because the subject is not cognizable in a court of equity. 
. Because some other court possesses jurisdiction. 
. Demurrers to the person. 
. Demurrers to the matter of the bill. 
. Demurrers to the substance of the bill. 
. Demurrers to the frame of the bill. 


. The claim must be of a civil natures 
. When discovery will be compelled in aid of another jurisdiction. 

. When the action is against public policy. 

. Demurrer to a discovery when the plaintiff has no interest in the suit 

. Demurrer to a discovery when the defendant has no interest in the suit. 
' 4253. 


Where the plaintiff never had an interest. 
When the plaintiff’s right has determined. 
The mode of defence. 

Disclaimers. 

Demurrers. 

Demurrers to original bills. 

Demurrers to bills praying relief. 


For defect of form. 


. On account of multifariousness. 
. For want of proper parties. 
. Demurrers to original bills not praying relief. 


Demurrer to a discovery on account of jurisdiction. 


1 


Demurrers to bills of discovery when there is no privity between the parties, 


4254. The immateriality of the discovery. 


4255. 
4256. 
4257-4268. 
4258-4261. 

i 4259. 
4260. 
4261. 
4262. 
4263. 
4264. 
4265. 
4266. 
4267. 
4268. 


When the situation of the defendant renders a bill of discovery improper. 
When the equity of the defendant is equal to that of the plaintiff. 
Demurrers to bills not original. 

Demurrers to bills of revivor. 

For want of privity. 

For-want of interest. 

For a defect in the frame of the bill. 

Demurrers to supplemental bills. 

Demurrers to bills of revivor and supplement. 

Demurrers to cross bills. 

Demurrers to bills of review. 

Demurrers to bills to carry a decree into execution. 

Demurrers to bills to suapend the operation of a decree. 
Demurrers to bills to set aside a ae for fraud. 
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4269-4272. The form of demurrers. 
4273. The effect of demurrers. 


4202. Having ascertained the rules which ought to be observed in the frame 
of a bill, the manner in which it ought to be filed, the nature of the subpona, 
and what is an appearance, and the consequence of neglecting or refusing to 
appear, our next object will be an inquiry into the nature and necessity of the 
defence. 

4203. By defence is meant the denial of the truth or validity of the oom- 
. plaint of the plaintiff. It is in general an assertion that the plaintiff has no 
ground for his suit. No right can be justly decided, or controversy settled, 
without hearing both parties, and the very subpoena is issued to require the 
defendant to set up his defence, and show just cause, if he can, why the plain- 
tiff’s claim should not be allowed. When a suit has been instituted against. 
him, the defendant may therefore disclaim all right to the matter in dispute, or 
he may insist upon his right and defend it. Defence, then, may be considered 
as to its nature or the facts of which it consists, and as to the mode of stating 
such facts. 

A defence in equity, as at law, may be dilatory, which, without im- 
peaching the cause of complaint, will suspend the suit until some obstacle to 
the plaintiff’s recovery has been removed, or, peremptory or permanent, which 
goes to the foundation of the suit, and when established is a complete bar to 
the plaintiff’s claim. 

4205. Dilatory defences are of various kinds. Though not favored by the 
courts, still they are valid to suspend the proceedings when well founded. The 
principal of these are the following: 

4206. Defences to the jurisdiction, which do-not dispute the rights of the 
plaintiff in the subject of the suit, but rest simply upon the fact that the court 
in which the suit is instituted is not the proper court to take cognizance of 
those rights. When this want of jurisdiction is apparent upon the face of the 
bill; as, where in the courts of the United States the plaintiff and defendants 
are citizens of the same state, and the courts have no jurisdiction unless they. 
are citizens of different states; the defendant may demur to the jurisdiction of 
the court. 

4207. Another ground of defence is to the person of the plaintiff. In this 
case the defendant does not deny the validity of the rights which are claimed, 
nor that the court has jurisdiction, but simply that the plaintiff is disabled to 
sue by reason of some personal disability, either, first, absolutely, which extends 
to the whole bill, or sub modo ; or, secondly, that he is not the person he pre- 
tends to be, or does not sustain the character he assumes; as, for example, 
when a person sues alone in a case when he has no right so to sue, as in the 
case of an infant, a married woman, ora lunatic. If, in such case, the objec- 
a is apparent on the face of the record, the defendant may successfully 

emur. 

4208. A third dilatory defence to the form of the proceedings is that the suit 
is irregularly brought or defective in its appropriate allegations and parties. 
If, for example, a bill which is not a bill of review, nor in the nature of a bill 
of review, is brought to vary a decree not impeached for fraud, and the defect 
of course appears upon the proceedings, demurrer lies.’ 

4209. Another dilatory defence is the pendency of another suit between the 
parties for the same cause of action.? 


1 Mitford, Eq. Pl. Jeremy, ed. 206. 
3 1 Montagu P 5 88, 89. 
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4210. The peremptory or permanent defences are of two kinds, namely, 
those which insist that the plaintiff never had the right to institute the suit, 
and those which insist that the original right, if any, is extinguished or de- 
termined. . 

4211. These cases of demurrer on the ground that the plaintiff never had 
any interest are of four kinds: 

When the plaintiff has not a superior right to that of the defendant ; as, where 
a bill is filed to set aside a deed of trust by a person who claims to be executor 
of the grantor, or where the defendant is a purchaser for a valuable consider- 
ation without notice. 

When the defendant has no interest, in which case he disclaims all right. 

When the plaintiff has not a right, because he has no interest; as, where to 
entitle himself he must have complied with a provision of a statute, and he 
has failed to do so; for example, where a party sues on a contract within the 
statute of frauds, when the provisions of that statute have been disregarded. 

Where there is no ‘privity between the plaintiff and defendant, or any other 
right to maintain the suit. 

Sometimes a right may have existed, but by acts of the parties or by 
operation of law it may have become void or determined. These cases are the 
following : 

When the parties themselves have altered the contract, or done some act by 
which the right to recover upon it has been determined. This may be by ex- 
press agreement, as by an account stated or a release; or by implication, as by 
the statute of limitations. 

When there has been a decision of the matters in dispute between the same 
pie as, in the case of a judgment of a court or tribunal of competent juris- 

iction, an award of arbitratots lawfully appointed, or a decree of a court of 
equity, or of one which exercises equitable jurisdiction. 

Having considered the nature of a defence, Jet us next examine the 
mode in which it isto be made. The modes of defence are of five sorts, namely: 

By disclaimer, which seeks at once to terminate the euit by the defendant’s 
disclaiming all right in the matter sought by the bill. 

By demurrer, by which the defendant demands the judgment of the court, 
whether, in consequence of the alleged defects in the bill, he is bound to answer 
the bill or not. 

By plea, which shows some cause why the suit should be dismissed, delayed, 
or barred. 

By answer, which either, first, controverts the case stated in the bill, con- 
fesses, and avoids it; or, secondly, admitting the case stated in the bill, submits 
to the judgment of the court upon it; or, thirdly, relies upon a new case, or 
new matter stated in the answer, or upon both.* 

By a compound defence, or the union of two or more of these simple modes.‘ 

4. In some cases the defence can be madg only by demurrer, then that 
must be adopted ; in others, no mode is open but a plea; and in others, the an- 
swer is the proper defence. In many cases, however, the same matter may be 
insisted on as a defence either by demurrer, plea, or answer. Sometimes a de- 
fendant may demur to one part of the bill, plead to another, answer to another, 
and disclaim to another ;° but all these defences must clearly refer to separate 
and distinct parts of the bill. For the defendant cannot plead to that part to 


s Mitford, Pa Pl. Jeremy, ed. 106. 
t See, as to these several modes of defence, Mitford, Eq. Pl. Jeremy, ed. 12, 18, 14; Story, 
Eq. Pl. 33 435 to 438; Welford, Eq. Pl. 252. 
Robertson v. Bingley, 1 M’Cord, Eq. So. C. 352. 
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which he has demurred; neither can he answer to any part to which he has 
either demurred or pleaded, the demurrer demanding the judgment of the court 
whether he shall make any answer, and the plea whether he shall make any 
other answer than what is contained in the A Nor can the defendant by 
answer claim what by disclaimer he has declared he had no right to. A plea 
or answer will, therefore, overrule a demurrer, and an answer a plea; and if a 
disclaimer and answer are inconsistent, the matter will be taken most strongly 
inst the defendant upon the disclaimer.’ 

In the following sections will be considered separately the cases where a de- 
fence may be made by demurrer, plea, or answer. 

4215. A disclaimer in chancery pleading is the renunciation of the defendant 
to all claims to the subject matter of the demand made by the plaintiff’s bill. 
A disclaimer is distinct in substance from an answer, though sometimes con- 
founded with it, but it seldom can be put in without an answer; for if the de- 
fendant had been made a party by mistake, having had an interest which he 
has parted with, the plaintiff may require an answer sufficient to ascertain 
whether that is the fact or not.’ 

4216. In form a disclaimer alone seems to be simply an assertion that the 
defendant disclaims all right and title to the matter in demand, and in some in- 
stances, from the nature of the case, this may perhaps be sufficient. The forms 

iven in the books of practice, however, are of an answer and disclaimer. 

4217. The disclaimer puts an end to all the pleadings, and the plaintiff ought 
not to reply. 

4218, When the defendant disclaims, the court will in general dismiss the 
bill with costs; but this is not universally the case.® 

4219. A demurrer in equity pleading is an allegation of a defendant, which, 
admitting the matters of fact alleged in the bill to be true, shows that as they 
are therein set forth they are insufficient for the plaintiff to proceed upon or to 
oblige the defendant to answer; or that for some reason apparent on the face 
of the bill, or by the omission of some matter which ought to be contained 
therein, or for want of some circumstance which ought to be attendant thereon, 
the defendant ought not to be compelled to answer. It therefore demands 
judgment of the court whether the defendant shall be compelled to make an- 
swer to the plaintiff’s bill, or to some certain part thereof. Or a demurrer, 
from the Latin moratur or demoratur in lege, or the old French demorrer, to 
wait or stay in pleading, signifies, according to its etymology, that the objecting 

y will not proceed with the pleading because no sufficient statement has 
n made on the other side in support of the suit, but will wait the judgment 
of the court whether he is bound to answer.’ 

4220. A demurrer differs from a plea in this, that the former is an objection 
to matter apparent upon the bill itself, either from what is contained in it or 
from a defect of its frame; whereas a plea is the objection to the plaintiff’s re- 
covery, because of some fact dehors, and which does not, of course, appear upon 
the face of the bill. The causes of a demurrer are, therefore, upon matter in 
the bill, or upon the omission of matter which ought to be therein or attendant 
upon it, and not upon foreign matter alleged by the defendant.” 


pe ee Eq. Pl. Jeremy, ed. 319, 320; Story, Eq. Pl. 3439; Beauchamp v. Gibbs, 1 
ibb, Ky. 481. 

' Mitford, Eq. Pl. Jeremy, ed. 318, 319; Glassington v. Thwaites, 2 Russ. Ch. 458; Ells- 
worth v. Curtis, 10 Paige, Ch. N. Y. 105, 107; see Graham v. Coape, 3 Mylne & C. Ch. 
638. s Mitford, Eq. Pl. J aa ed. 819. 

. oor ea PL iT b; Stephen, Pl. 61; Story, Eq. Pl. 3440; Mitford, Eq. Pl. 107, 108; 
Cooper, Eq. Pl. 110. 

10 Alderson v. Biggars, 4 Hen. & M. Va. 473; Harris v. Thomas, 1 Hen. & M. Va. 18; 
Mitchell v. Lennox, 2 Paige, Ch. N. Y. 280 i a v. Williams, 4 Paige, Ch. N. Y. 364. 
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4221. The principal ends of a demurrer are to avoid a discovery which may 
be prejudicial to the defendant, to cover a defective title, or to prevent unne- 
cessary expense. If no one of these ends is obtained, there is little use fora 
demurrer." 

Bills have already been considered under three general heads: original bills, 
bills not original, and bills in the nature of original bills; the several bills 
ranged under the second and third heads being consequences of bills treated of 
under the first head. The defence which may be made to original bills in its 
variety comprehends the several defences which may be made to every other 
kind of bill, except such as arise from the peculiar form and object of each 
kind. In treating of demurrers, therefore, it will be convenient to consider 
demurrers to original bills, demurrers to bills not original, and the effect of 
demurrers. __ 

4222. In considering demurrera to original bills many of the rules which 
apply to demurrers will be mentioned and explained, and this will tly 
abridge our labors when we come to consider the rules which apply to demur- 
rers in other cases. 

In treating of original bills, they have been divided into those praying relief 
and into those not praying relief, and it will be recollected that both require a 
discovery from the party against whom they are exhibited. 

Demurrers to the original bills may be considered under two heads, namely : 
demurrers to bills praying relief, and demurrers to original bills not praying 
relief. 

4223. Demurrers to original bills praying relief frequently include demur- 
rers to discovery, though sometimes they do not. They are divisible into three 
steerer to the jurisdiction, to the person of the plaintiff, and to the matter of 

e bill. 

4224. A demurrer”? to the jurisdiction may lie, because the subject is not 
cognizable by any municipal court of justice, because the subject is not within 
the jurisdiction of a court of equity, and because some other court possesses 
jurisdiction. 

4225. Some matters of a political nature are so entirely fit for negotiation or 
treaty by the executive department of the government, that courts of justice 
cannot undertake to redress wrongs which have been committed in relation to 
them. A political treaty made between two independent nations relating to 
national affairs cannot be enforced in the courts of law or equity. But a dis- 
tinction must be made between a treaty of this nature and one which provides 
for the assertion of private rights, or for objects which may properly be re- 
dressed in courts of justice, and which have no connection with or involve the 
rights of sovereignty. 

6. As an example of the first kind, where the courts have no jurisdiction, 
may be mentioned the case of the treaty between the United States and France,” 
by which the latter granted the territory of Louisiana to the United States, in 
which is contained a stipulation for the admission of the territory and its in- 
habitants into the Union as an independent state. The violation of this pro- 
vision, if it had happened, certainly could not be redressed in any court. 

4227. As an instance of the second rule or the exception to the first, the case 
of the Florida treaty with Spain may be given,'’* by which titles to lands in 
the territory were expressly confirmed. In this case, one whose rights un- 
der the treaty have been violated may enforce those rights in the courts.” 


u Montagu, Eq. Pl. 108; Story, Eq. Pl. 3 447. 

13 As to pleas to the jurisdiction, see beyond, 4301. - 

13 Treaty of 1803, art. 3. 14 Treaty of 1819, 
15 See Conrad v. Banks, 10 Wheat. I Sees v. United States, 4 Pet. 511. 
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Prize courts, also, will restore captured property at the suit of the party enti- 
tled, where the case has been provided for by treaty, although the capture may 
have been lawful." 

4228. When considering the jurisdiction of a court of equity in the first 
part of this book, much was anticipated of what might otherwise properly oc- 
cupy our attention in this place.” 

general, when the plaintiff can have a remedy at law, as effectual as the 
one he seeks in equity, and that remedy is direct, certain, and adequate, a court 
of equity has no jurisdiction, and, therefore, a demurrer to the jurisdiction will 
be sustained, If, for example, the sole object of a bill is to decide upon the 
validity of a will of real estate, no other equity being shown, a general demur- 
rer will lie, because a court of law can do the plaintiff ample justice.!’ 

For the same reason, when matters of defence are good at law, they give no 
ground for equitable jurisdiction. Thus, a bill founded on an allegation that a 
judgment had been obtained against the plaintiff in the bill, for goods for 
which he was not personally liable, because in the purchase he had acted as an 
agent of the government, would be liable to a demurrer, because the matter 
stated in the bill would be a defence at law.” 

But a demurrer lies not only in cases where the plaintiff in the bill has a 
complete remedy at law; a demurrer will also lie in cases where there is no 
remedy at law or in equity ;” or where there is no remedy in equity, although 
there may be one at law.” 

4229. Demurrers will be sustained where another court has exclusive juris- 
diction of the matter complained of in the bill, because then the court of equity 
has no jurisdiction whatever ; as, for example, a court of equity will not enter- 
tain a suit respecting the validity of a will of personal estate, because the ex- 
clusive cognizance of such case is vested in the probate court, register’s court, 
or other court exercising similar jurisdiction.” 

4230. Under the constitution and laws of the United States, the circuit 
courts have jurisdiction only between citizens of different states, or between a 
citizen and an alien, with a few exceptions; when a suit is instituted in any of 
these courts, it is required not only that the subject matter of the bill should 
appear to be within the jurisdiction of the court, but it must appear on the 
face of the bill that the parties, both plaintiffs and defendants, are competent 
to sue or be sued in these courts; and if the bill be defective in this respect, 
the defendant may demur.” 

4231. Demurrers to the person either relate to the incapacity of the plain- 
tiff to sue, or to his want of title to the character he assumes as plaintiff. These 
objections are somewhat analogous to a plea in abatement at common law, and 
whenever such defect appears upon the face of the bill, advantage of it may be 
taken by demurrer; on the contrary, when it does not so appear, it is proper 
to take advantage of it by plea. ` 

4232. When the personal disability of the plaintiff appears on the face of 
the bill, as where it appears that an infant, or a married woman, or a person 
non compos mentis, exhibits such a bill, and no next friend or committee is 
named in it, the defendant may demur; but unless the incapacity appears on 


1 United States v. The Peggy, 1 Cranch, 103; United States v. Percheman, 7 Pet. 51. 
" Before, Chapter III. 

18 Jones v. Jones, 3 Mer. Ch. 161; Jones v. Frost, Jac. Ch. 466; 3 Madd. Ch. 1. 

19 Cooper, Eq. Pl. 94; oy Eq. Pl. 2 481. 

Kemp v. Pryor, 7 Ves. Ch. 237, 250. 

n Cholmondeley v, Clinton, 1 Turn. & R. Ch. 107; Hardy v. Reeves, 4 Ves. Ch. 479. 
™ Mitford, Eq. PL. Jeremy, ed. 125, 126. 

2 Jackson v. Ashton, 8 Pet. 148. ‘ie 
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the face of the bill, the defendant must take advantage of the disability by 


lea.™ 
So, too, where it is not sufficiently averred that the plaintiff is a citizen.” 
4233. When it appears by the bill that there is a defect of the title of the 
plaintiff to the character in which he sues, the defendant may demur; as, when 
the plaintiff sues as administrator under letters of administration granted in a 
foreign country, for then it appears that under that administration he has no 
right to sue in our courts; or when persons who are merely partners sue as a 


oo a = | 
Having in the preceding sections considered the cases where a de- 
murrer may be sustained to the jurisdiction of the court, and when it may be 
maintained on account of the incapacity of the plaintiff, or because there is an 
apparent defect of title to the character he assumes, let us examine, in the next 
lace, the cases where there may be a successful demurrer to the matter of the 
ill, either as to substance or to form. 

4235: Some of the causes of demurrer to an original bill praying relief have 
already been considered, particularly when we were treating of the proper form 
and structure of bills, so that here it will not be required to go farther into an 
examination of thie subject than briefly to state for what causes a demurrer 
will lie to such bill. 

4236. A demurrer wil] lie when it is apparent upon the face of the bill that 
the plaintiff has no interest in the subject matter of the suit, or any right or 
title concerning it; as, if a plaintiff should found his right to recover on a con- 
tract which, by his own showing, was made without consideration, a demurrer 
would lie.” And when there are several plaintiffs, and one or more of them 
has no interest, and this circumstance appears upon the face of the bill, the de- 
fendant may demur.” 

So where the plaintiff fails to show ù good title to the relief he seeks, a de- 
murrer will lie. As, where in a bill to quiet title, he set out a deed which was 
unacknowledged and did not allege actual notice.” But it is held that a bill is 
not demurrable because the plaintiff does not disclose a written agreement of 
trust, although the statutes of frauds requires the trust to be in writing.” 

4237. Though the plaintiff may have a title to sue, yet, if the defendant is 
not answerable, he may demur. This may arise from a want of privity between 
the plaintiff and defendant,” but it is not necessarily confined to such cases, 
nor, indeed, does the rule apply to all cases where there is a want of privity.” 
An unsatisfied legatee has an interest in the estate of his testator, and a right 
to have it applied to answer his demands in due course of administration, yet 
he has no right to institute a suit against the debtors to his testator’s estate, for 
the purpose of compelling them to pay their debts in satisfaction of his legacy,” 
for there is no privity between the creditor and the legatee. 


™ Story, Eq. Pl. 3496; Mitford, Eq. Pl. Jeremy, ed. 153; Cooper, Eq. Pl. 163. 

*® Ketchum v. Driggs, 6 McLean, C. C. 13. 
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In some cases there is no privity between the parties created by any contract 
between them, but such privity arises by operation of law. For example, a 
sale by an agent or factor will create a privity between the purchaser and his 
principal, upon which a suit may be maintained at law as well as in equity.™ 

A demurrer may be sustained, if it does not appear upon the face of 
the bill that the defendant has some interest in the subject of the suit which can 
make him liable to the plaintiff’s demands.» When, therefore, a mere witness, 
or an arbitrator, is made a party, he may demur, if that fact appear upon the 
bill, and there are no other circumstances; but whenever a person has by his 
conduct so involved himself in a transaction, he may be held liable for costs; 
in such case, he cannot demur to the bill, if fraudulent or improper conduct be 
charged, and the costs be prayed against him.” 

4239. The defendant may demur when the plaintiff does not show by the 
bill that he is entitled to the relief for which he prays, There are many grounds 
of demurrers of this kind; thus, if a creditor of an insolvent debtor should 
file a bill against another, to deprive him of a priority which he had lawfully 
obtained without any fraud, a demurrer would be sustained, because there 
would be no ground to interfere, since all creditors, under such circumstances, 
stand upon an equality of right.” 

So, too, where it appears that the right to a suit is barred by lapse of time, a 
demurrer will lie.” 

4240. When it appears on the face of the bill that the object of the plaintiff 
is to enforce a penalty or a forfeiture, the defendant may demur, because a court 
of equity never lends its aid for this purpose, leaving the parties to seek their 
remedy at law.” 

But to this general rule there are some exceptions, among which are the fol- 
lowing: 

When the plaintiff who seeks a remedy is solely entitled to take advantage 
of the penalty or forfeiture, and he expressly waives any right to the penalty 
or forfeiture, the bill may be maintained, because then the plaintiff proceeds 
upon other grounds.® ; 

When a person by his own agreement subjects himself to the payment of a 
a? if he does a particular act, a demurrer to discovery of that act will not 

old. 

The objection to a bill to enforce a penalty or a forfeiture applies with equal 
force to a particular interrogatory in a bill, otherwise unexceptionable, which 
may expose the defendant to a penalty or forfeiture.” 

It is a rule of law that no man is bound to accuse himself of a crime; a bill 
which requires the discovery of a crime is therefore within the rule, and may ` 
be the subject of a demurrer. But this objection is strictly confined to the 
point of the discovery sought, and does not affect the jurisdiction of the court 
to grant relief.“ 


“ Mitford, Eq. Pl. Jeremy, ed. 159, 160; Cooper, Eq. P1. 176. 
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4241. A demurrer will lie toa bill on the ground of the triviality of the mat- 
ter in dispute, as being below the dignity of the court. This rule was adopted 
for the double purpose of preventing a multiplicity of trivial suits and to save the 
time of the court for more important matters. In England, agreeably to Lord 
Bacon’s ordinances, it is the rule to dismiss a bill when the matter in controve 
is below ten pounds in value. In this country the same rule has been adopted, 
but the amount is not perhaps exactly fixed.“ 

4242. Defects in the frame of a bill for which a demurrer will lie are defects 
in the form, on account of its multifariousness, and the want of proper parties. 

4243. The more usual defect of form insisted upon by way of demurrer is 
the want of due certainty in the allegations, loose and inartificial structure of 
the bill, or the omission of some of the prescribed formularies.“ Generally, 
any irregularity in the frame of a bill may be taken advantage of by way of 
demurrer.“ | 

4244. When considering the nature of a bill we took occasion to explain the 
nature of multifariousness, and gave some examples of that fault.” It is not 
easy to lay down any rule as to multifariousness which shall be universally a 
plicable, nor to say what constitutes this fault as an abstract proposition. ‘The 
result of the principles to be extracted from the cases on this subject,” says 
Judge Story, “seems to be that where there is a common liability and a com- 
mon interest, a common liability in the defendants and a common interest in 
the plaintiffs, different claims of property, at least if the subjects are such as 
may without convenience be joined, may be united in one and the same suit.’’® 

A demurrer for multifariousness, like a demurrer for a misjoinder at law, 
goes to the whole bill, and if the demurrer is allowed, the bill will be dismissed 
as to the party who demurs.” Such a bill cannot be made the foundation of 
partial relief.’ 

4245. We have seen, when treating of parties to a bill in equity,” that it is 
the constant aim of a court of equity to do complete justice by deciding upon 
and settling all the rights of all persons interested in the subject of the suit, to 
make the performance of the order of the court safe to those who are compelled 
to obey it, and to prevent future litigation. Whenever the want of proper 
parties appears on the face of the bill, there is a good cause of demurrer. In- 
deed, when the persons are not brought before the court who ought to have 
been made parties, and no proper decree can be made, the exception may also 
be insisted upon at the answer and at the hearing. But when the parties 
omitted are merely formal parties, unless the objection be taken by demurrer or 
by plea, it cannot be made at the hearing; na if the court can do so, it, will 
dispose of the cause upon its merits, without requiring such formal parties to 


be joined. 
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When the misjoinder of parties is of parties plaintiffs, all the defendants 

may aia if of parties defendants, only those can demur who are improperly 
oined, 

i If the demurrer is for want of proper parties, it must show who are the ` 

proper parties from the facts stated in the bill, not indeed by name, for that 

might be impossible, but in such manner as to point out to the plaintiff the ob- 

jection to his bill, and enable him to amend by making proper parties.“ 

4246. Having considered the grounds upon which a demurrer to a bill pray- 
ing for relief must rest, a demurrer to a bill for a discovery has not been ex- 
amined further than as it is incidental to relief. It is now proposed to treat of 
demurrers to original bills not praying relief, the principal one of which is the 
demurrer to a bill of discovery; our attention will now be confined to that 
alone. 

When the bill is for discovery and relief, the defendant has the option to de- 
mur to the relief and answer the discovery ; but, in general, he cannot reverse 
this order, demur to the discovery alone and not to the relief, when the dis- 
covery is merely incidental to the relief; for that would be to demur, not to the 
thing required, but to the means by which it was to be obtained.” There are 
cases, however, in which a defendant may demur to the discovery sought by 
the bill, although such demurrer will not extend to preclude the plaintiff from 
having the relief prayed, provided he can establish his right to it by other 
means than a discovery from the defendant himself. These cases chiefly occur 
when there is any thing in the situation of the defendant which renders it im- 
proper for a court of equity to compel a discovery, either because the discovery 
may subject the defendant to pains and penalties, or because it may render him 
liable to some forfeiture, or to something in the nature of a forfeiture. 

There are many grounds of demurrer which are common to bills praying 
for relief, and those not praying for relief. There are other cases where the 

unds of demurrer are peculiarly appropriate to bills of discovery; these 
will be briefly considered. These are, when the case made by the bill is not such 
~ in which a court of equity assumes a jurisdiction to compel a discovery, when 
the plaintiff has no interest in the subject, or not such interest as entitles him 
to call on the defendant for a discovery, when the defendant has no interest to 
entitle the plaintiff to institute a suit against him, even for the purpose of dis- 
covery, when there is no privity between the parties, when the discovery, if 
obtained, cannot be material, when the situation of a defendant renders it im- 
proper for him to make a discovery, when the equity of the defendant is equal 
to that of the plaintiff. 

4247. A bill of discovery must show upon its face that the court has juris- 
diction. When a bill prays for relief, if the discovery is material to the relief, 
it is incidental to it, and when the plaintiff shows a title to the relief, he also 
shows a case in which a court of equity will compel a discovery, unless some 
circumstance in the situation of the defendant renders it improper. But when 
the bill is a bill of discovery merely, it is necessary for the plaintiff to 
show by his bill a case in which a court of equity will assume a jurisdiction 
for the mere purpose of compelling a discovery. This jurisdiction is also ex- 
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ercised to assist the administration of justice in the prosecution or defence of 
some other suit, either in the same court or some other court.” 

When the bill of discovery is brought to aid the prosecution or defence of a 
suit in another court, it must clearly appear upon the face of the bill that the 
suit is of such a nature, for such objects, and under such circumstances as will 
justify the interposition of the court. It must appear that the case is of a 
civil nature, that when commenced in another court that court has not the 
power to enforce the remedy sought, that the action is not against public policy. 

4248. A court of equity will fena its aid to obtain a discovery only in cases 
of a purely civil nature; if the discovery sought is of a criminal nature or re- 
lating to criminal proceedings, a discovery will not be compelled ; and if this 
appears, a demurrer. will lie.® A bill of discovery to aid a mandamus, or 
a quo warranto, or a prohibition, an information, or an indictment, are exam- 
ples of this kind.” 

It is not necessary to the validity of an objection that the discovery sought 
relates to a criminal matter that the facts inquired after should have an imme- 
diate tendency to criminate the defendant ; he may equally object to disclosing 
the circumstances, though they have not such an immediate tendency.® “In 
no stage of the proceedings in this court,” says Lord Eldon,” “can a party be 
compelled to answer any question accusing himself or any one in a series of 
questions that has a faden to that effect; the rule in these cases being that 
he is at liberty to protect himself against answering not only the direct ques- 
tion whether he did what was illegal, but also every question fairly appearing 
to be put with a view of drawing from him an answer containing nothing to 
affect him, except one link in a chain of proof that is to affect him.” 

4249. When the suit is pending in another court of ordinary jurisdiction, if 
it appears that that court itself can compel a discovery, the defendant may de- 
mur; for in that case the remedy elsewhere is complete, and the interference of 
a court of equity is unnecessary and vexatious.” And courts of equity will not 
enforce a discovery unless the rights of the parties are litigated in the ordinary 
tribunals. A bill of discovery for the prosecution or defence of a controversy 
before arbitrators who are judges of the parties’ own choosing, will not be sup- 
ported, and if the facts appear upon its face, the defendant may demur.® 

4250. Equity will never aid another court to support an action against pub- 
lic policy ; when it appears on the face of the bill that the discovery sought is 
to support, an action against public policy, the defendant may demur. Thus, 
for example, where an action was brought to recover the expenses of an enter- 
tainment given by the plaintiff at the request of the defendant, under an agree- 
ment that the former should introduce to him a woman of fortune with a view 
to marriage, and a discovery was sought in that action for the purpose of en- 
forcing this contract, a demurrer to the bill was allowed, because the contract was 
against public policy.“ 

4251 A bill must show an interest in the plaintiff in the subject to which 
the required discovery relates, and such interest as to entitle him to call on the 


6' Mitford, Eq. Pl. Jeremy, ed. 185, 186. 
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defendant for the discovery. Therefore, where a plaintiff filed a bill for a dis- 
covery merely to support an action which he alleged, by his bill, he intended to 
commence in a court of common law, although by this allegation he brought 
his case within the jurisdiction of a court of equity to compel a discovery, yet 
the court being of opinion that the case stated by the bill was not such as would 
support an action, a demurrer was allowed ; for, unless the plaintiff had a right 
to recover in an action at law, supposing his case to be true, he had no title to 
the assistance of a court of equity to obtain from the confession of the defendant 
evidence of the truth of the case ;® for the right of a plaintiff in equity to the 
benefit of the defendant’s oath is limited to the discovery of such material facts 
as relate to the plaintiff’s case, and does not extend to a discovery of the man- 
ner in which, or of the evidence by means of which, the defendant’s case is to 
be established or to any discovery of the defendant’s evidence.” 

4252. A defendant who has no interest in the suit and who may be exam- 
ined as a witness cannot be compelled to answer a bill of discovery ; for such a 
bill can only be to gain evidence, and the answer of defendant cannot be read 
against any other person, not even against another defendant in the same bill.” 
But although the defendant may have no interest, if the bill states that he has 
or claims an interest, a demurrer which admits the bill to be true will not be sus- 
tained, and he then can avoid it only bya plea or disclaimer.* But to this rule 
there are some exceptions : : 

When a corporation is made a defendant, and it is necessary to discover cer- 
tain entries made in the books of the corporation, their secretary, bookkeeper, 
or clerk may be made a party, because a corporation does not answer under 
oath, but simply under seal; and not heing liable to a prosecution for perjury, 
their officers are allowed to be made parties from necessity. A demurrer, be- 
cause the bill showed no claim of interest in the defendant, has in such case - 
been overruled.” 

And where a party has by his conduct so mixed up himself with the transac- 
tion as to be chargeable as a party to a fraud, he may be made defendant, and 
he may be liable for costs.” 

4253. Although both the plaintiff and defendant may have an interest in 
the subject to which the discovery required is supposed to relate, yet there may 
not be that privity of title between them which can give the plaintiff a right 
of discovery. 

4254. The object of a bill of discovery is to enable the court to decide on 
matters in dispute between the parties; the discovery sought must, therefore, 
be material, either to the relief prayed by the bill, or to some other suit actually 
instituted, or capable of being instituted. If, therefore, the plaintiff does not 
show by his bill such a case as renders the discovery which he seeks material 
to the relief, if he prays for relief, or does not show a title to sue the defendant . 
in some other court; or that he is actually involved in litigation with the de- 
fendant, or liable to be so, and does not show that the discovery which he prays 
is material to enable him to support or defend a suit, he shows no title to the 
discovery, and consequently a demurrer will hold. Therefore, where a bill, 
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filed by a mortgagor against a mortgagee to redeem, sought a discovery whether 
the mortgagee was a trustee,a demurrer to the discovery was allowed ; because, 
as there was no trust declared upon the mortgage, it was not material to the 
relief prayed whether there was any trust reposed in the defendant or not.” 

4955. Sometimes the situation of a defendant may render it improper for a 
court of equity to compel a discovery, either because the discovery may subject 
the defendant to pains and penalties, or to some forfeiture, or something in the 
nature of a forfeiture. This subject has already been sufficiently considered." 

A bill of discovery may be resisted by demurrer, when it seeks the discovery 
of a fact from one whose knowledge of that fact, as it appears on the face of 
the bill, was derived from confidence reposed in him as counsel, attorney, so- 
licitor, or arbitrator.” 

. A demurrer will lie to a bill of discovery when the defendant has an 
equal equity with the plaintiff, and is therefore entitled to be protected from a 
discovery which will endanger, disturb, or destroy his present rights. If the 
matter appear clearly on the face of the bill, a demurrer will hold, although 
the defendant is not clothed with a perfect legal title, for the court will not 
compel a discovery by which the defendant may hazard his title ;”* as, for ex- 
ample, where one man becomes a purchaser for a valuable consideration with- 
out notice of the plaintiff’s claim. 

4257. In the preceding sections our attention has been confined to the con- 
sideration of demurrers to original bills, first, those which pray for relief, and, 
secondly, those which do not, or bills of discovery. As every other bill is a 
consequence of an original bill, it will readily be perceived that many causes 
of demurrer which will apply to an original bill will also apply to every other 
kind; but still the peculiar form and object of each kind afford distinct causes 
of demurrer to each.” 

4258. A bill of revivor, or a bill in the nature of a bill of revivor, must 
show a right in the plaintiff to revive the suit; if it does not show a sufficient 
prona for reviving the suit, or any part of it, either by or against the person 

y or against whom it is brought, the defendant may demur, and thus show 
cause against the revival. The demurrer to such a bill may be upon three dis- 
tinct grounds, for want of privity, for want of sufficient interest in the party, 
or for some imperfection in the frame of the bill.” l | 

4259. A bill of revivor is brought when the original bill has abated by the 
death of one of the parties, and his interest becomes vested in his representa- 
tives. The interest in the personalty vests by death in the executor or ad- 
ministrator, and in the realty in the heir. In these cases the privity is cast on 
them by the law. The bill of revivor must therefore show the title by which 
the plaintiff claims; when an executor or administrator brings the bill, he shows 
a sufficient title and privity by showing his appointment as such. But should 
an administrator de bonis non, by a pure bill of revivor, attempt to revive a 
decree obtained by a former administrator, a demurrer would lie, because there 
is no privity between an administrator de bonis non and the former adminis- 
trator who obtained the decree; the administrator de bonis non holds purely as 
the representative of the intestate, and paramount to the former administrator.” 
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There are cases where the. privity is acquired by act of the parties ; as, where 
a transfer or conveyance of a man’s right is made to another, and then the as- 
signor dies; in such case the bill of revivor will not lie by such person; the 
proper remedy is by a bill in the nature of a bill of revivor. 

In both these cases, if the appropriate bill is not brought by the parties seek- 
ing to revive, a demurrer will lie. 

4260. A bill of revivor will not lie unless the plaintiff has some interest in 
the revival, and when he has no such interest, the defendant may demur. 
Where the defendant has no other interest in the prosecution of the suit than 
to dissolve an injunction and proceed at law, a bill of revivor cannot be sus- 
tained by him, and a demurrer to such a bill has been held good." A demur- 
rer will also hold to a bill of revivor brought singly for costs, when they have 
not been taxed before the abatement happened; but if the costs were then taxed, 
a bill of revivor may be maintained.” 

4261. If the bill of revivor is imperfect in its frame, the defendant may 
demur, as where there is a want of proper parties; as, if there is a suit by ten- 
ants in common, and one of them dies, the representatives of the deceased tenant 
in common cannot exhibit a bill of revivor without making the surviving ten- 
ant in common a party to the bill of revivor, either as a co-plaintiff or a 
defendant.” 

A demurrer will also be supported when it appears on the face of the bill 
that material facts are not stated; as, where a person seeking to revive as ad- 
ministrator does not state that he has taken out letters of administration, for 
then he shows no title to revive; or when the plaintiff, a widow, suing as ex- 
ae of her husband, did not charge that ke had proved her husband’s 
will. 

4262. A demurrer to a supplemental bill, or to a bill in the nature of a sup- 
plemental bill, may be filed whenever it appears upon the face of the bill that 
the plaintiff had no right to that species of bill, either from want of title or 
from mistake in pleading.” 

As it is a general rule that the court will not permit a supplementaf bill to 
be filed but upon new matter, because the same end can generally be answered 
by amendment of the original bill, if a supplemental bill is brought upon 
matter arising before the filing of the original bill, when the suit is in that 
stage of the proceedings in which an amendment will be allowed, the defend- 
ant may demur.” 

If a bill is brought as a supplemental! bill upon matters arising subsequent to 
the time of filing the original bill against a person who claims no interest 
arising out of the matters in litigation by the former bill, the defendant to the 
bill thus brought as a supplemental bill may also demur, especially if the bill 
prays that he may answer the matters charged in the former bill. These, how- 
ever, are grounds of demurrer arising rather from the plaintiff’s having mis- 
taken his remedy than from his being without one.” 

4263. As bills of revivor and supplement are liable to the same objections 
as may be made to the two species of bills of which they partake, it will be un- 
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atl 8 here to repeat the grounds of demurrer which may be made to these 
B. 

4264. A cross bill having nothing in its nature different from an original 
bill with respect to which demurrers in general have been considered, except 
that it is occasioned by a former bill, there seems to be no cause of demurrer to 
such bill which will not equally hold to an original bill. As a cross bill is 
generally considered as a defence, it is not necessary that it should show that 
the plaintiff has an equity, because, being drawn into court by the plaintiff 
in the original bill, the party may avail himself of the assistance of the 
court without being put to how a ground of equity to support its jurisdic- 
tion. 

When a bill purporting to be a cross bill brings before the court other dis- 
tinct matters and rights than those contained in the original bill, it is no longer 
to be deemed a cross bill, but an original suit, and aec to all the rules of 
an original bill.” 

A cross bill, filed by special direction of the court for the purpose of obtain- 
ing its decree touching some matter not in issue bya former bill, or not in issue 
between the proper parties, is not liable to demurrer.” 

The constant defence to a bill of review for error apparent upon the 
decree has been said to be by plea of the decree and demurrer against opening 
the enrollment. There seems, however, no necessity for pleading the decree, if 
fairly stated in the bill.” 

The bill of review for errors apparent upon the face of the record must be 
brought within the time prescribed for the bringing of writs of error, for it is 
governed by analogy to the statute of limitations of writs of error at law. In 
the computation the time is to be counted not from the enrollment of the de- 
cree, but from the time of pronouncing it. When this fact appears upon the 
record, the defendant may demur.” 

Bills in the nature of bills of review do not appear subject to any particular 
cause of demurrer, unless the decree sought to be reversed does not affect the 
interest ‘of the person filing the bill.” 

4266. If upon the face of a bill to carry a decree into execution the plaintiff 
appears to have no right to the benefit of the decree, the defendant may de- 
mur.” When a decree is erroneous it will not be enforced by the court as a 
matter of course, particularly if the enforcement of it would be prejudicial to 
the rights and interests of third persons who ought to have been made parties, 
but who were not, to the original decree. It is a rule that when a party comes 
into equity to have the benefit of a former decree, he is bound to show that 
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upon its face it was a right decree, for when it is palpably erroneous, it ought 
not to be carried into execution.” 

4267. Demurrers to bills to suspend the operation of a decree are of very 
rare occurrence, because the bills themselves are seldom brought. Cases of this 
kind depend so much upon circumstances of a very peculiar nature that it is 
impossible to lay down any rules as to demurrers to them. 

4268. If a bill is filed to set aside a decree for fraud, and the circumstances 
stated in the bill do not amount to a fraud, or if it is alleged that the decree 
was obtained without making parties to the suit those whose rights are affected 
by it, and is therefore fraudulent, but it appears on the face of the bill that suf- 
ficient parties were before the court to bind all other persons interested, as, a 
first tenant in tail, qr the like, the defendant may demur.” 

4269. A demurrer in its form must express the several causes on which it is 
founded, and when it does not go to the whole bill it must clearly express the 
particular parts of the bill to which it applies. When the demurrer is general 
to the whole bill, and there is any part, either as to the relief or the discovery, 
to which the defendant ought to put in an answer, it will be generally con- 
sidered that the demurrer being entire must be overruled ; for, as a general rule, 
a demurrer bad in part is void in toto ;* but there are instances of allowing a 
demurrer in part, and a defendant may put in separate demurrers to separate 
and distinct parts of a bill, for separate and distinct causes. Because, frequently, 
the same ground of demurrer will not apply to different parts of a bill, though 
the whole may be liable to demurrer; and in this case one demurrer a he 
overruled upon argument and another allowed.” 

The demurrer must be to facts appearing upon the face of the record, and 
not upon facts dehors the record; these latter must be taken advantage of by 

lea. Care must be taken not to make the demurrer in its form what is 
technically called a speaking demurrer, that is, a demurrer which contains an 
argument in the body of it; as, for instance, when a demurrer says,“ in or 
about the year 1770, which is upward of twenty years before the bill filed.” 1" 

4270. When the plaintiff conceives that there is not sufficient cause apparent 
on the bill to support a demurrer put in to it, or that the demurrer is too ex- 
tensive, or otherwise improper, he may take the judgment of the court upon it; 
and if he conceives that by amending his bill he can remove the ground of de- 
murrer, he may do so before the demurrer is argued, on payment of costs, which 
vary according to the state of proceedings, But after a demurrer to the whole 
of a bill has aa argued and allowed, the bill is out of court, and, therefore, 
cannot be regularly amended. To avoid this consequence, sometimes, instead 
of deciding upon the demurrer, the court has given the plaintiff liberty to 
amend his hill, by paying the costs incurred by the defendant; and this has 
been frequently done in the case of a demurrer for want of parties." When a 
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demurrer leaves any of the bill untouched, the whole may be amended, 
notwithstanding the allowance of the demurrer; for, in that case, the suit con- 
tinues in court, the want of which circumstance seems to be the reason of a 
contrary practice where the demurrer to the whole of a bill has been allowed.'® 

4271. If, on argument, the demurrer should be overruled, because the facts 
do not sufficiently appear on the face of the bill, the defence may be made by 
plea, stating the facts necessary to bring the case truly before the court. After 
a demurrer has been overruled a second demurrer will not be allowed, for, in 
effect, that would be to rehear the case on the first demurrer, as, on an argument 
of a demurrer, any cause of demurrer, though not shown in that filed, may be 
all at the bar, and if good will support the demurrer.™ 

Tes A demurrer is composed of five parts, which will be here briefly con- 
sidered. 

The title of the demurrer, which is usually in this form: “The demurrer of 
A B, (or A B and C D,) to the bill of complaint of E F.” If it be accom- 
panied by a plea or by an answer, the form is then changed to correspond ; as, 
“the demurrer and plea,” or “the demurrer and answer.” When it is to an 
amended bill, it need not be expressed in the title to be a demurrer to the 
original and amended bill; a demurrer to the amended bill is sufficient.’™ 

Although a demurrer confesses the matter of fact stated in the bill to be true, 
it is still preceded by a general protestation against the truth of the matters 
contained in it, a practice observed probably to avoid conclusion in another suit, 
or in the suit in which it is put in, should the demurrer be overruled. 

The statement of the cause of demurrer must be clear and explicit; it may 
be general or special. Demurrers are general when no particular cause is as- 
signed, except the usual formulary that there is no equity in the bill; this will 
be sufficient when the bill is defective in substance, though in such cases special 
causes are usually stated.” Demurrers are special when the particular defects 
of the bill, or the objections to it, are pointed out. This is indispensable when 
the objection is to the defect of the bill in point of form.” 

As to its extent, the demurrer may be to the whole or to a part only of the 
bill, and the defendant may assign as many causes of demurrer as he pleases. 
If one of the causes of demurrer assigned be sufficient, the demurrer will be 
allowed." Even at the hearing of the demurrer, the defendant may orally 
assign another cause of demurrer, different from or in addition to those assigned 
upon the record, which, when valid, will suppport the demurrer, although the 
causes of demurrer stated in the demurrer itself are held to be invalid. This 
oral statement of a cause of demurrer at the bar is technically called a demur- 
rer ore tenus. This kind of demurrer wil] never be allowed unless there is a 
demurrer on record ; for if there is only a plea, and that is disallowed, a demur- 
rer ore tenus will also be disallowed.” henever such a demurrer is permit- 
ted, it must be for some cause which covers the whole extent of the demurrer ; 
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v. Chippenham, 14 Ves. Ch. 245; Attorney General v. Moses, 2 Madd. Ch. 294; Attorney 
General v. Brown, 1 Swanst. Ch. 288, and note (a); Mitford, Eq. PL Jeremy, ed. 217; 
Cartwright v. Green, 8 Ves. Ch. 405; Story, Eq. Pl. 2 464. 

1% Smith v, Bryon, 8 Madd. Ch. 428, 

168 Mitford, Eq. Pl. Jeremy, ed. 212. 

1 For a form of a general demurrer, see Barton, Suit in Eq. 107. 

1% For a form, see Barton, Suit in Eq. 107; 2 Harrison, Chanc. Pract. Newland, ed. 607; 
Van Heythusen, Eq. Draftsm. 419. 

10° Harrison v. Hogg, 2 Ves. Ch. 828; Jones v. Frost, 3 Madd. Ch. 1; Jac. Ch. 466. 

no 2 Daniell, Chanc. Pract. 78, 74; Cooper, Eq. Pl. 112; Durdant v. Redman, 1 Vern. . 
Ch. 78, and note by Raithby. 
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and it has been held that the right to put in such demurrer ore tenus applies 
only to those cases where the demurrer is to the whole bill, and not to cases 
where it is to part only, notwithstanding it is co-extensive with the demurrer 
to that part.” | ; 

_ Having assigned the cause or causes of demurrer, the demurrer then proceeds 
to demand judgment of the court, whether the defendant ought to be compelled 
to put in any further or other answer to the bill, or to such parts thereof as is 
Po as beine the subject of the demurrer, and concludes with a prayer that 
the a may be dismissed with his reasonable costs in that behalf sus- 
tained. 

As the demurrer does not assert any fact, it is not necessary that it should 
be put in on oath, but, to prevent the abuse of putting in frivolous demurrers, 
it is required that the demurrer should be signed by counsel. 

4273. Asa demurrer relies merely upon matter apparent on the face of the bill, 
so much of the bill as the demurrer extends to is taken for true ; thus, if a de- 
murrer is to the whole bill, the whole is taken for true; if it is to any particu- 
lar discovery, the matter sought to be discovered, and to which the demurrer 
extends, is taken as stated in the bill; and if the defendant demurs to relief 
only, the whole case made by the bill to ground the relief prayed is considered 
as true.” 


ut rene v. Lloyd, 2 Younge & J. Exch. 490; 2 Daniell, Chanc. Pract. 73; Story, 
. Pl. 3 464. 
Eq;, Richards v. Richards, 9 Gray, Mass. 313; Tuolumne Water Co. v. Chapman, 8 Cal. 
392; Commercial Bank v. Buckner, 20 How. 108; Paterson R. R. Co. v. Jersey City, 1 
TE T N. J. 484; Redmond v. Dickerson, 1 Stockt. Ch. N. J. 507; Maddox v. White, 
4 Md. 72. 
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CHAPTER XII. 
PLEAS IN EQUITY. 


The general nature of pleas. 

Pure pleas. 

Pleas not pure, or anomalous pleas. 
The requisites of pleas. 


The chief requisites of pure pleas. 


The plea must consist of new matter. 

Pleas must be single. 

Pleas must be material. 

Pleas must be direct and positive. 

Pleas must aver a complete equitable defence. 
Pleas must follow the bill. 

Requisites of anomalous pleas. 

What a plea not pure should contain and what omit. 
The answer required to support the plea. 

In what cases required. 

The form of the plea and answer to support it. 
The effect of the plea. 

Pleas to original bills. 


. Pleas to original bills praying relief. 
. Pleas to the jurisdiction. 
. Because the subject matter is not cognizable in any court. 


Because the court has not jurisdiction. 
Because other courts possess jurisdiction. 


. Pleas to the person. 
. Pleas to the person of the plaintiff. 


Pleas to the person of the defendant. 
Pleas to the frame or form of the bill. 
Plea of another suit depending. 

Plea of want of proper parties. 

Plea of multiplicity of suits. 

Plea of multifarionsness. 

Pleas in bar to relief sought. 

Pleas of statutes when a bar. 

Plea of the statute of limitations. 

Plea of the statute of frauds and perjuries. 
Plea of other statutes. 

Pleas of records or of matter as of record. 
Pleas of matter of record. 

Pleas of matter as of record. 

Judgments of foreign courts and courts not of record. 
Pleading the decree of a court of equity. 
Pleas of matter purely in pais. 

Plea of a stated account. 

Plea of an award. 

Plea of a release. 

Plea of a purchase eee consideration. 
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4342. Plea of title in the defendant. 
4346-4350. Pleas to original bills not praying relief. 
4347. Pleas to the jurisdiction. 
4348. Pleas to the person. 
4349, Pleas to the frame of the bill. 
4350. Pleas to discovery in bar. 
4351-4357. Pleas to bills not original. 
4352. Pleas to bills of revivor. 
4358. Pleas to supplemental bills. 
4353. Pleas to cross bills. 
4355. Pleas to bills of review. 
4356. Pleas to bills to impeach a decree for fraud. 
4357. Pleas to bills to carry decrees into execution. 


4274. The subject matter of this chapter is naturally considered under 
four branches, and these branches will be considered successively and in 
the following order: first, the general nature of pleas; second, the particular 
i hl of pleas; third, pleas to original bills; fourth, pleas to bills not 


origin 

a When the objection to a bill is apparent upon its face, the proper mode 
of defence is to demur to it; and this may be either from matter contained in 
it, or from the defects of its ‘frame, or because the case made out by it is not . 
sufficient in law. But when the objection is not so apparent, but is dehors the 
bill, the only way to take advantage of it is by plea or answer. A plea is 
defined to be a special answer showing or relying upon one or more things 
why the cause should be either dismissed, delayed, or barred.' It differs from 
an answer in the common form in this, that it demands judgment of the court 
in the first instance, whether the matter urged by it did not debar the plaintiff 
from his title to that answer which the bill required. d 

4276. A plea bears a resemblance to an exception in the civil law; the ex- 
ception has been thus called as being a species of exclusion, or a bar opposed to 
the demand which is made against ‘the exceptor, so as to destroy the intention 
of the plaintiff and to avoid the condemnation. Exceptio dicta est quasi que- 
dam exclusio, que inter opponi actioni cujusque rei solet ad excludendum id quod 
in intentionem condemnationemve deductuin est.’ 

4277. The defence proper for a plea is such as reduces the cause, or some 
part of it, to a single point, and thereby creates a bar to the suit, or to the part 
to which it applies. It has been observed that the end of the plea is to save 
to the parties the expense of an examination of witnesses at large, and that 
therefore it is not every good defence in equity that is good asa plea; for when 
a defence consists of a variety of circumstances, there is no use of a plea, as 
the examination must still be large; and the effect of allowing a plea would be 
that the court would give judgment on the circumstances of the case before 
they were made out by proof.‘ 

The plea must reduce the case or some part of it to a single point. For this 
reason a plea ought not to contain more defences than one, and a double plea is 
considered informal, multifarious, and therefore improper; but a variety of 


1 Mitford, Eq. Pl. Jeremy, ed. 219; Lubé, Pl. 238; e a a 219; W att Pr. Reg. 
324; Story, Eq. Pl. 3 649; Carroll v. Waring, 3 Gill & l; Beames, „in Eq. l; 
Fremont v. Merced Mining Co., 1 McAll. C. C. 267; anea L. Ins. Co. : ‘Larrier, 5 

a. 11 

i Roche v. Moree 2 Schoales & L. Ch. Ir. 721. 

Dig. 44 
Mitford, Ey Pl. Jeremy, ed. 219. 
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facts may be pleaded in one plea when they are all conducive to a single 
point. 

Pleas in their nature are considered as pure pleas, and pleas not pure or 
anomalous. 

4278. Pure pleas are those which rely wholly on some matters dehors the 
bill; as, for example, pleas of a release or of a settled account. A pure plea in 
bar, if not in every instance, yet generally, admits all the facts of the bill,’ in- 
terposing, however, new matter, which, if true, destroys the effect of all the 
facts stated in the bill. 

4279. Pleas not pure, or anomalous pleas, are so called in contradistinction 
to pure pleas; they are sometimes also denominated negative pleas. They con- 
sist mainly of denials of the substantial matters set forth in the bill. For ex- 
ample, should a bill admit a release to have been made by the plaintiff or an 
account to have been settled, and aver that either was procured by fraud, the 
defendant may plead the release or account settled in bar, negativing in his 
plea the averment of fraud, and supporting the plea by an answer denying all 
the facts and circumstances charged as matters of fraud in the bill.’ 

4280. The chief requisites of a pure plea in equity are that it consist of 
new matter, that it be single, that it be material, that it be direct and positive, 
that it aver a complete equitable defence to the case made by the bill, and that 
it follow the bill. 

4281. The first and most important requisite of a pure plea is, generally 
speaking, that it must bring new matter before the court. A plea in equity must 
state this new matter not found in the bill, as a special plea at law is required 
“always to advance some new fact not menned ii the declaration.” Rely- 
ing upon the new matter it contains as a defence, which displaces the equity of 
the bill, generally speaking a plea does not deny that equity. In other words, 
a plea is intended to prevent further proceeding at large by resting on some 
point founded on matter stated in the plea; and as it rests on that point merely, 
it admits, for the purposes of the plea, the truth of the facts contained in 
bill, so far as they are not controverted by the matter contained in the 
plea. 

A mere denial of facts, although very proper for an answer, is insufficient for 
a plea; and, therefore, a plea in bar to a bill in equity, merely denying part of 
the facts stated in the bill, is insufficient.’ 

4282. In general, a plea in bar ought not to contain more defences than one; 
it must reduce the cause to a single point, constituting a ground why the suit 
should be dismissed, delayed, or barred.” For it has been properly ob- 
served that if two matters of defence could be offered by way of plea, any num- 
ber of defences might be tendered in the same way, which would be productive 
of all the delay, expense, and inconvenience which pleas in equity are expressly 
intended to prevent. A plea of, first, an accord and compromise of a disputed 


ê See Whitebread v. Brockhurst,'1 Brown, Ch. 404, 415, note by Belt; 2 Ves. & B. Ch. 
Ir. 154; London v. Liverpool, 3 Anstr. Exch. 738. See, as to duplicity in preatne in 
equity, Story, Eq. Pl. 33 653 to 657; Cooper, Eq. Pl. 224; Beames, Pl. in Eq. 10. 

* A plea of purchase for a valuable consideration, without notice, is, perhaps, to some 
extent, an exception to the rule. 

1 Story, Eq. Pl. 4651; Beames, Pl. in Eq. 2-7; Bayley v. Adams, 6 Ves. Ch. 594. 

8 Mitford, Fq. Pl. Jeremy, ed. 14; Billing v. Flight, 1 Madd. Ch. 230; Cozine v. Graham, 
2 Paige, Ch. N. Y. 177; 2 Daniell, Chance. Pract. 98, 109. i 

* Milligan v. Milledge, 3 Cranch, 220. 

10 Goodrich v. Pendleton, 3 Johns. Ch. N. Y. 384; Chapman v. Turner, 1 Atk. Ch. 54; 
Moreton v. Harrison, 1 Bland, Ch. Md. 496; Rhode Island v. Massachusetts, 14 Pet. 211; 
Driver v. Driver, 6 Ind. 286. 

1 Mitford, Eq. Pl. Jeremy, ed. 296, 297. asi 
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right, and, secondly, Peers or an unmolested possession from the time of 
the agreement, is multifarious.’ 

Whether it be in the affirmative or negative, in order to be good a plea must 
be either an allegation or a denial of some leading fact, or of matters which, 

taken collectively, make out some general fact, which is a complete defence. 
But although a defence offered by way of plea should consist of a variety of 
circumstances, yet if they all tend to a single point, the plea may be good.’ 

The objection is still stronger where two facts are pleaded which are incon- 
sistent with each other." 

4283. Not only must the plea reduce the cause to a single point on which 
the plaintiff may take issue, but it must be such an issue as is material to delay, 
dismiss, or bar the bill; and the issue as to the truth of the plea is to be referred 
to the state of the facts at the time the plea is filed.” Ifthe point tendered by 
the plea is not material, it cannot in equity, any more than at law, constitute 
an issue.?’ 

4284. Every plea in equity should be direct and positive, and not by way 
of argument, inference, and conclusion, which have a tendency to create un- 
necessary prolixity and expense. Upon this ground, where there was a charge 
of constructive notice in a bill,and the defendant in his plea averred that there 
was not any notice, either constructive or actual, the plea was held bad, because 
the defendant should have denied the facts charged in the bill from which the 
constructive notice was deducible." 

But though, in general, a plea must be positive and direct, yet sometimes a 
defendant is allowed to aver according to the best of his knowledge and belief; 
as, that an account is just and true; and in all cases of negative averments, 
and of averment of facts not within the defendant’s immediate knowledge, he 
can scarcely ever make a positive assertion.” Unless, however, the averment 
is positive, the matter in issue appears to be not the fact itself, but the defen- 
dant’s belief of it; and the conscience of the defendant is saved by the nature 
of the oath administered, which is, that so much of the plea as relates to his 
own acts is true, and that so much as relates to the acts of others he believes to 
be true.” . 

4285. A plea must distinctly aver all the facts necessary to render a plea a 
complete and equitable defence to the case made by the bill, so far as the plea 
extends, so that, if he chooses, the plaintiff may take issue upon it. Averments 
are likewise necessary to exclude intendments, which would otherwise be made 
against the pleader; and the averments must be sufficient to support the plea.” 
This rule is, in its principles, analogous to that prevailing at law, when, as 
every man is supposed to make the best of his own case, a defendant’s plea, 
when it can be taken into two intents, shall always be construed most strongly 
against himself: ambiguitas placitum interpretari debet contra proferentem.™ 


12 Rhode Island v. Massachusetts, 14 Pet. 211; see Taylor v. Luther, 2 Sumn. C. C. 230; 
Didier v. Davison, 10 Paige, Ch. N. Y. 515. 

13 Mitford, Ey, Pl. Jeremy, ed. 296; Cooper, Eq. Pl. 225; Bogardus v. Trinity Church, 4 
Paige, Ch. N. Y. 178. 

it Cooper, Eq. Pl. 224. 

Me Cook v. Mancius, 4 Johns. Ch. N. Y. 166. 

16 Coke, Litt. 126, a; Morrison v. Turner, 18 Ves. Ch. 175. 

1 Beames, Pl. in Eq. 22. 
E See Kirkman v. Andrews, 4 Beav. Rolls, 554; Small v. Attwood, 1 Younge & C. 

xch. 39. 

19 Mitford, Eq. Pl. Jeremy, ed. 297; Hancock v. Carleton, 6 Gray, Mass. 89; Andrews v. 
Huckabee, 30 Ala. N. 8. 143; Mad. Road Co. v. Wat. Road Co., 5 Wisc. 173. 

” Mitford, Eq. Pl. Jeremy, ed. 298. i 

n Coke, Litt. 303, b; Beames, Pl. in Eq. 4 ee : 
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4286. A plea in bar must follow the bill and not evade it; it may be to the 
whole bill or to a part only. When it is to the whole bill, but it does not ex- 
tend to, or as it is technically expressed, cover the whole, the plea is bad. When 
the plea does not go to the whole bill, it must express to what part of the bill 
the defendant pleads; and, therefore, a general plea to such parts of the bill as 
are not answered by the defendant is too general, and will be overruled. For 
the same reason, if parts of the bill to which the plea extends are not clearly 
and precisely expressed, the plea will be bad; as, if the plea is general, with 

, the exception of matters after mentioned, and it is accompanied by an answer. 
The court.cannot, in this case, judge what the plea covers without looking into 
the answer, and determining whether it is sufficient or not, before the validity 
of the plea can be considered.” 

4287. Pleas not pure, or anomalous pleas, are so designated because they 
differ from pure pleas in this, that whereas, pure pleas rely for a defence upon 
matters altogether dehors the bill, pleas not pure, on the contrary, rest alto- 
gether upon matters stated in the record, and upon denials and negations of 
matters of fact contained in it, which denials and negations, if true, constitute 
a sufficient defence against further proceedings in the suit, either peremptorily 
or at least in its present form.” 

In the consideration of this kind of pleas let us inquire into the allegations 
which the plea must contain or omit; and, secondly, when an answer is required 
to accompany the plea, and what such answer should contain. 

4288. When a bill admits a good bar or defence to exist to the suit, as, where 
it admits that the plaintiff gave the defendant a release, and then states facts 
and circumstances in avoidance of such bar or defence, as, where it states that 
the release was obtained by fraud, the plea as well as the answer should nega- 
tive those circumstances so set up in avoidance of the bar or defence.” 

4289. In general, an answer is not required to support a plea, unless fraud or 
notice, or some other equitable ground of avoiding the bar, is charged in the bill, 
for when there is no such charge, the plea alone will be sufficient.” Neither 
will an answer be required to support a plea when the defendant pleads that he 
will criminate himself, or expose himself to pains and penalties by the discov- 
ery called for. 

There must be some specific facts charged in the bill, which are equitable 
circumstances in favor of the plaintiff’s case against the matter pleaded, as 
fraud or notice of title, in order to require or even to justify an answer to ac- 
company or support the plea. 

4290. In those cases where it is necessary, an answer seems to be required 
in support of the plea on several grounds: 

First, with a view to benefit the plaintiff, either in aid of proof or in order 
to give him an opportunity of obviating the bar to be set up, or, in other words, 
to enable him to except to the traverse of the facts charged in the bill. If 
these facts were merely denied by way of averment in the plea, as the plaintiff 
could not except to such averment, he would be precluded from objecting to 
the insufficiency of that denial, however general in its terms. 

Secondly, with a view beneficial to the defendant, in order to give him 
an opportunity of excluding ‘intendments, which might otherwise be made 
against him, because, upon argument of a plea, every fact stated in the 


2 Mitford, Pi, Pl. Jeremy, ed. 294. See Howe v. Duppa, 1 Ves. & B. Ch. Ir. 514. 
2 Story, Eq. Pl. 3 667. 
* Story, Eq. Pl. 680; Mitford, Eq. Pl. 240, 241. See Spivey v. Frazee, 7 Ind. 661; Cox 
v. Mayor, 17 Ga. 249. 
% Mitford, Eq. Pl. Jeremy, ed. 298, 299. ai 
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bill, and not denied by the answer in support of the plea, must be taken to be 
true.” 

Whenever an answer is required to accompany a plea, the plea should not 
cover the whole bill; it should cover so much only as does not relate to the 
discovery of the particular facts to which the plaintiff has a right to require an 
answer in support of the plea. If it covers such discovery, it will be bad, be- 
_cause the defendant is bound to make that discovery.” 

When an answer is necessary, it must be full and clear, or it will not sup- 
port the plea. But the pleader must be careful not to extend the answer be- 
yond the facts and circumstances which are necessary to be discovered in sup- 
port of the plea, and are not covered by the plea; for if a plea is coupled 
with an answer to any part of the bill covered by the plea, and which by the 

lea the defendant consequently declines to answer, upon argument the plea 
will be overruled.” 

For the same reason a plea will be overruled when it is accompanied by an 
answer, and the facts charged in the bill are not such as require an answer to 
accompany the plea, for in such case an answer is impertinent and overrules 
the plea. An answer extending to any part of the bill covered by the plea is 
fatal to the plea on the argument.” ‘The reason of this is that pleas are to be 
put in ante litem contestatum, because they are pleas only why the defendant 
should not answer; if, therefore, he does answer to any thing to which he ma 
plead, he overrules his plea, for the plea is assigned as a reason why he should 
not answer; and if he does answer, he waives the objection, and of course his 

lea. 
J 4291. Much of the matter relating to the form of the plea and answer to 
support it has been anticipated when considering the cases in which an answer 
is required to support a plea. 

4292. The plea should not cover more ground than to introduce new facts 
which do not appear upon the face of the bill; but a plea, unlike a demur- 
rer, which cannot be good in part and bad in part, may be pleaded to the whole 
or only to a part of it, and if it should cover too much, the court will allow it to 
stand for the part which it properly covers.” 

4293. When a plea is pleaded to one part of the bill and an answer is made 
to another, if one defence is made by the answer and another by the plea, the 
Pe will be ordered to stand for an answer. And if a plea is bad in form only, 

ut good in substance as to the whole or any part of the relief sought by the 
bill, it will be permitted to stand as a part of the defendant’s answer, or the 
defendant may be permitted to insist upon the same matters in the answer."! 

4294. In form,” like a demurrer, the plea is always prefaced by a protesta- 
tion against any confession or admission of the facts stated in the bill; but the 


* Beames, Pl. in Eq. 34, 35; 2 Schoales & L. Ch. Ir. 727. 


7 Portarlington v. Solby, 6 Sim. Ch. 356. 
3 Mitford, Eg. Pl. Jeremy, ed. 299; Beames, Pl. in Fq. 36, 38; Bolton v. Gardner, 8 
Paige, Ch. N. Y. 273; Ferguson v. O'Hara, 1 Pet. C. C. 493. 


2 Dobbyn v. Barker, 5 Brown, Parl. Cas. 573. 

© Beames, Pl. in Eq. 44, 45; French v. Shotwell, 20 Jahns. Ch. N. Y. 668, 5 Johns. Ch. 
N. Y. 555; Kirke v. White, 4 Wash. C. C. 595. 

8 Souzer v. De Meyer, 2 Paige, Ch. N. Y. 574. 

3 Lord Thurlow seems to have entertained the idea that the form of a plea and the sub- 
stance of it were the same thing. 1 Ves. Ch. 388, and 3 Brown, Ch. 301. It is only 
necessary to say that the cases are very numerous in which they have been treated as essen- 
tially different, and the doctrine of amending pleas seems founded upon their difference; 
it being as true with Sel Ee to a pa in equity, as it is with regard to a plea at law, that 
there requires in every plea two things, the one, that it be sufficient in matter; the other, 
that it be deduced and expressed according to the terms of the law. Beames, Eq. Pl. 
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only use of this seems to be to prevent any conclusion against the defendant in 
another suit, because for deciding the validity of the plea, so far as it is not 
contradicted, the bill is admitted to be true. Next follows the extent to which 
the plea goes; as, whether it is to the whole or a part of the bill, and when it 
is only to a part, then to what part it is intended to apply. The substance of 
the plea, or matter relied on, follows next; as, an objection to the jurisdiction 
of the court, to the person of the plaintiff or defendant, or in bar of the suit, 
together with the averments requisite to support it. The conclusion of the plea 
is a repetition that the matters so offered are relied upon, praying the judgment 
of the court whether the defendant ought to be compelled to make any further 
or other answer to the bill, or to the part of it to which the plea is offered.* 

An answer accompanying the plea and in support of it is prefaced with an 
averment that the defendant does not thereby waive his plea, but relies wholly 
upon it. And when the plea is not to the whole bill, but only to part, the an- 
swer begins with the same protestation against a waiver of the plea, and with 
a declaration that it is intended to be only in answer to the rest of the bill not 
covered by the plea.™ 

4295. A plea is filed, like a demurrer, in the proper office. Pleas to the 
jurisdiction of the court or in disability of the person of the plaintiff, or pleas 
in bar of any matter of record or of matters recorded, or as of record in the 
court itself or of any other court, need not be under oath.” But pleas in bar, 
consisting of matters in pays, must be upon oath or affirmation of the defend- 
ant. 

4296. If the plaintiff conceives a plea to be defective in point of form or 
substance, he may take the judgment of the court upon its sufficiency. The 
defendant, on his part, may take the same proceeding. Upon argument of a 
plea, it may either be allowed simply, or the benefit of it may be saved to the 

earing, or it may be ordered to stand for an answer. In the first case the plea 
is determined to be a full bar to so much of the bill as it covers, if the matter 
pleaded, with the necessary averments to support it, be true. If, therefore, 
when a plea is allowed upon argument or without argument, the plaintiff thinks 
it not true in point of fact, though good in form and substance, he may take issue 
upon it and proceed to disprove the facts upon which it is endeavored to be sup- 
ported. For when the plea is upon argument held to be good, or the plaintiff 
admits it to be so by replying to it, its truth is the only subject of question re- 
maining so far as the olea extends, and nothing but the matters contained in it 
as to so much of the bill as the plea covers is in issue between the parties. If, 
therefore, issue is thus taken upon the plea, the defendant must prove the facts 
it suggests. If he fails in this proof, so that at the hearing of the cause the plea 
is held to be no bar, and the ah extends to discovery sought by the bill, the 
plaintiff is not to lose the benefit of that discovery, but the court will order the 
defendant to be examined on interrogatories to supply the defect. If, on the 
contrary, the defendant proves the truth of the matters pleaded, the suit is 
barred as far as the plea extends, even though the plea is not good in point of 
form or substance. Therefore, where a defendant pleaded a purhcase for a val- 
uable consideration, and omitted to deny notice of the plaintiff’s title, and the 
plaintiff replied, it was determined that the plea, although irregular, had been 
admitted by the replication to be good; and that the fact of the notice not being 


33 Beames, Eq. Pl. 48, 49. 
* Mitford, a Pl. Jeremy, ed. 300, 301; Cooper, Eq. Pl. 284, Story, Eq. Pl. 695; 
. 53 


Beames, Eq. 3. 
> Mitford. Eq. Pl. Jeremy, ed. 301; Carroll v. Waring, 3 Gill & J. Md. 491. 
% Pract. Reg. 325, Wy. ed.; Cooper, Eq. Pl. 21 231; Beames, Eq. Pl. 823; Bassett v. 
Salisbury Co., 43 N. H. 249. 
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in issue, the defendant, proving what he had pleaded, was entitled to have the 
bill dismissed.” 

4297. Upon argument, if the benefit of a plea is saved to the hearing, it is 
considered that so far as it appears to the court it may be a defence; but that 
there may be matter disclosed by the evidence which would avoid it, supposing 
the matter pleaded to be strictly true, and the court therefore will not preclude 
the question.” 

98. Sometimes a plea is ordered to stand for an answer when it is bad in 
form only, but good in substance as to the whole or any part of the relief sought 
by the bill. When a plea is so ordered to stand for an answer, it is merely 
determined that it contains matter which may be a defence, or part of a defence, 
but that it is not a full defence, or it has not been properly supported by the 
answer, so that the truth of it is doubtful. For if a plea requires an answer to 
support it, upon argument of the plea the answer may be read to counter-prove 
the plea; and if the defendant appears not to have sufficiently supported his 
plea by the answer, the plea must be overruled, or ordered to stand for an 
answer only.” A plea is usually ordered to stand for an answer when it states 
matter which may be a defence to the bill, though not perhaps proper for a plea, 
or when it is informally pleaded.“. When the plea states nothing which can be 
a defence, it is merely overruled.* In such case the same may afterward be 
Insisted on by way of answer ;“ this rule does not, however, extend to a plea 
of the statute of limitations.“ If the plea is ordered to stand for an answer, it 
is allowed to be a sufficient answer to so much of the bill as it covers, unless, 
by the order, liberty is given to except. But that liberty, when given, may be 
qualified so as to protect the defendant from any particular discovery which he 
ought not to be compelled to make. When the plea is accompanied by an 
answer, and is ordered to stand for an answer, without liberty to except, the 
plaintiff may yet except to the answer, as insufficient to the parts of the bill 
not covered by the plea.® 

When defective, pleas in some cases may be amended, but before leave is 
allowed to make an amendment the defendant must show what the amendment 
is to be, and how the slip happened.* l 

4299. Pleas to original bills are to those praying for relief and to those not 
praying for relief. 

4300. In considering pleas of the first kind it will be proper to classify them 
into four kinds, namely: pleas to the jurisdiction; pleas to the person; pleas 
to the frame or form of the bill; and pleas in bar of the bill. 

430L Pleas to the jurisdiction will be considered in the same order which we 
observed in the preceding chapter in relation to demurrers to the jurisdiction.” 
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Pleas to the jurisdiction in cases of original bills praying relief may be because 
the subject is not cognizable in any municipal court of justice; because it is not 
within the jurisdiction of a court of equity ; because some other court possesses 
the jurisdiction. 

02. Much of the matter which otherwise might be properly arranged 
under the first head has already been examined in another place.® When it ap- 
pears upon the face of the bill that the subject is not cognizable in any court of 
justice, the objection must be taken by demurrer. But if the bill should be so 

med that the objection would not be apparent upon the face of it, the only 
way to take advantage of it is by a plea. As this plea would not point out 
some other court capable of exercising Jurisdiction in the case, it sould not be 
a plea in abatement, but a plea in bar. 

4303. When the want of jurisdiction appears upon the face of the bill, the 
proper way to take advantage of it is by demurrer; but when it does not so 
appear, the objection must be made by plea.” Cases of this kind can seldom 
appear in practice. 

4304. Courts of equity have no jurisdiction when the subject matter is ex- 
clusively to be tried and decided by other tribunals; they cannot, therefore, 
entertain a suit when a court of common law, or a court of admiralty, or any 
other court has the exclusive jurisdiction of the subject matter. When the 
objection appears upon the face of the bill, advantage must be taken of it by 
demurrer; but when it does not so appear, the proper mode of objection to it is 
by plea. 

4305. The courts of the United States, it will be remembered, have no juris- 
diction except in certain enumerated cases between citizens. They must reside 
in different states, and it must appear upon the face of the bill that such is the 
fact; for if it do not so appear, the defendant may demur or apply to the court 
to dismiss the bill upon motion. But should it be stated in the bill that the 
plaintiff is a resident citizen of one state and the defendant is a resident citizen 
of another state, so that upon the face of the bill the jurisdiction attaches, and 
the defendant means to contest the alleged citizenship, he must do it by plea to 
the jurisdiction, because he is not allowed to put the citizenship in issue by a 
general answer, for such an answer admits the jurisdiction of the court. 

4306. Pleas to the person are entered for the purpose of objecting to the 
ability of the plaintiff to sue or to the liability of the defendant to be sued. 
They are therefore of two kinds: pleas to the person of the plaintiff, and pleas 
to the person of the defendant. . 

4307. According to the English law, pleas of outlawry, of excommunication, 
of popish recusancy, and of attainder, are classed under this head; these pleas 
are not common in England, and generally unknown in the United States. 
The pleas to the person of the plaintiff may therefore be reduced to the follow- 
ing: pleas of infancy, of coverture, of idiocy and lunacy, of bankruptcy or in- 
solvency, of alienage, of the want of the character in which the party sues. 

4308. Whenever it appears upon the face of the bill that it has been brought 
by an infant, a feme covert, or a lunatic, so found by inquisition, the defendant 
must take advantage of the objection by demurrer; but whenever the plaintiff 
labors under either of such disabilities, and the fact does not appear upon the 
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face of the bill, the defendant must plead the fact as a disability in abatement 
of the suit.” 

. 4309. When the plaintiff is a bankrupt or insolvent, and he sues on a right 
which has passed to his assignees, if his want of title does not appear upon the 
face of his bill, the defendant may plead such a matter. This is sometimes 
classed among the pleas in abatement, but in effect it is a plea in bar so far as 
the plaintiff is concerned ; with regard to others, it is not a bar, and it does not 
dispute the validity of the right vested in the assignees.™ 

10. Alienage may in some cases be pleaded in abatement. This is the 
case generally when the plaintiff is an alien enemy, whatever may be the sub- 
ject matter of the suit, and whether he be an alien enemy or not when the suit 
concerns the recovery of land in those states where aliens are not allowed to 
hold land. 

431L When a plaintiff sues in a character which he assumes and to which he 
is not entitled, the defendant may plead in abatement, though this is only a neg- 
ative plea; as, where a plaintiff falsely entitles himself as executor or adminis- 
trator. Thus, if a plaintiff sues as administrator, the defendant may plead that 
he is not administrator, or that the supposed intestate is living.“ Numerous 
other instances might be mentioned. If a woman were to sue for her dower as 
widow of Peter, the plea of ne unques accouple would be a good plea; so if a 
feme covert should sue alone, her coverture might be pleaded in abatement; or 
if a plaintiff was dead at the time of the commencement of the suit, this matter 
might be pray in abatement. The reason why these pleas are allowed is 
that the plaintiff has title to sue in the character he has assumed. But when 
the reason for the objection is apparent on the face of the bill, advantage may 
be taken of it by demurrer. 

4312. A plea that the defendant is not the person he is alleged to be, or does 
not sustain the character he is alleged to bear, will be sustained ; as, if a defend- 
ant is sued as a feme sole when she is under coverture, or as a feme covert when 
she is sole; when a person is sued as an heir, or executor, or administrator, or 
as a partner; when the defendant does not bear the character in which he is 
sued, he may plead the matter in abatement. But it seems to have been con- 
sidered as more convenient for a defendant under these circumstances to put in 
an dnswer alleging the mistake in the bill, and praying the judgment of the 
court whether he should be compelled further to answer the bill; but this in 
fact amounts to a plea, though it may not bear that title, and a plea has been 
considered the proper defence.” 

4313. For the same reason, when the defendant has not that interest in the 
subject matter of a suit which can make him liable to the demand of the plain- 
tiff, and the bill alleging that he has or claims an interest avoids a demurrer 
because upon the face of the bill it appears that he is liable, yet he may plead 
the matter necessary to show that he fis no interest if the case is not such that 
by a general disclaimer he can satisfy the suit.® Thus, where a mere witness 
to a will was made a party to a bill brought by the heir at law to discover the 
circumstances attending the execution, Lord Hardwicke decided that he must 
make his objection by plea and not by demurrer.” When the fact that such 
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a is a mere witness appears on the face of the bill, the defendant may 
emur 

4314. Pleas which apply to the relief sought by the original bill differ from 
those to the jurisdiction, as they tacitly admit the power of the court to take 
cognizance of the subject matter of the suit; and they differ from pleas to the 
sett because they admit the plaintiff’s ability to sue, and the defendant’s 

iability to be sued, though they object to the suit as framed, and contend that 
the right ought not to be canvassed on the existing record. They are unlike 
pleas in bar, because they do not deny the validity of the right which is made 
the subject of the suit. They seem to bear a strong resemblance to those pleas 
at law which are to the action of the writ, of which the following are instances: 
that there is another action pending for the same cause ; that the action is prem- 
aturely brought; and that the action is misconceived.® ‘These pleas may be 
classified as follows: plea that another suit is depending in another court of 
equity for the same matter, between the same parties; plea of want of proper 
parties ; plea of multiplicity of suits; plea of aul ariodsnen 

4315. When a suit seeks relief, the defendant may plead that there is another 
suit depending in this or another court of equity for the same matter, between 
the same parties, or those who represent them.” This plea bears a strong an- 
alogy to the exceptio litis pendentis of the civilians ;" it is similar to the plea at 
common law, that there is another action depending, and it is governed by the 
game principles.” 

4316. A plea of this kind should state the several matters which are essential 
to its sufficiency, the principal of which are the following: 

The plea should set forth with certainty the commencement of the former 
suit, its general nature, character, and objects, and the relief prayed.® 

It should aver truly that the second suit is for the same matter as the first. 

It should also aver that there have been proceedings 1 in the suit, such as an 
os atti or at least process requiring an appearance. 

should aver that the former suit is still depending; for this seems an 
essential Did to the validity of the plea.” 

A plea of proceedings in another court must show not only that the subject 
matter is the same, ad the issue is the same, but that the object is the same, 
and that the court is a court of competent jurisdiction, and that the proceedings 
therein would be conclusive, so as to bind every other court.” 

4317. But it is not necessary to the sufficiency of the plea that the former 
suit should be precisely between the same parties as the latter; for if a man in- 
stitutes a suit, and afterward sells a part of the same property in question to 
another, who files an original bill touching the part so purchased by him, a plea 
of the former suit depending, touching the whole property, will hold.® 

4318. Nor can a plea of a former suit for the same matter still pending 
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always apply, for when the effect of a second suit cannot be had in the former, 
this plea will be ineffectual ; nor when the second suit is brought by a different 
person, although for the same matter, as far as concerns the foundation of the 
demand, is for a different. equity ; nor where, though the second suit is brought 
for the same purpose, it is brought in a different right.” 

4319. Sometimes an action is brought at law and a suit in equity for the same 
matter, by the same person, against the same defendant, at the same time. In 
such a case, after answer put in, the defendant may, in general, apply to the 
court that the plaintiff make his election where he will proceed ;” but he can- 
not plead the pendency of the suit at common law in bar of the suit in equity ;” 
and the reason of this is, that the remedy at law is not so extensive as that in 
equity. When the plaintiff elects to proceed in equity, then he will be enjoined 
from proceeding at law, and when he elects to proceed at law, then the bill will 
be dismissed.” 

4320. We have seen who are to be made parties to a suit in equity; when 
it does not appear upon the face of the bill that there is a defect in this respect, 
the defendant may show it by his plea. A plea of the want of parties goes 
both to the discovery and relief, where relief is prayed, though the want of 
parties is no objection to a bill for a discovery merely. 

4321 A court of equity will not allow of a multiplicity of suits; the defend- 
. ant, therefore, may plead that the plaintiff has split up his cause of action. 
This is not a plea in bar, because it does not deny the existence of the right 
made the subject of the suit, but tacitly admits that right; nor is it a plea to 
the jurisdiction of the court or to the person. It is simply a plea in abatement 
of the bill as framed.” 

4322. When there is a joining and confounding distinct matters in one bill, 
which creates the fault of multifariousness, if the defect is apparent on the face 
of the bill, it should be taken advantage of by demurrer.” But if the defect 
do not appear upon the face of the bill, the defendant may take advantage of it 
by setting it out by a special plea.” 

And the court may sud sponte take notice of such an objection when, in con- 
abies of its existence, it is impossible to do justice between all the parties to 
the suit. 

4323. Having examined the pleas dilatory and declinatory, our attention 
will next be called to the consideration of pleas in bar to the relief sought by an 
original bill. A plea in bar to relief is commonly described as an allegation of 
foreign matter, whereby, supposing the bill so far as it is not contradicted by 
the plea to be true, yet the suit, or the part of it to which the plea extends, is 
barred,” or it is the statement of some matter by the defendant which shows 
that the Po is not entitled to the relief he claims. The term bar is a met- 
aphorical expression to designate that an obstacle is interposed to the recovery 
of the plaintiff. Pleas in bar are in the nature of special pleas in bar at law, 
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and will in most instances be found strongly analogous to them, though in some 
cases there is an exception; as, for instance, the plea of purchase for a valuable 
consideration without notice, and some other pleas of an incongruous nature. 
The matter thus pleaded is something which does not appear upon the face of 
the bill. Pleas in bar to relief may be founded on some statute which bars the 
plaintiff’s right, on matter of record, and on matter in pays, that is, on matter 
of fact, not of record. ` 

432A. Pleas in bar to relief, made so by statute, separately considered, are 
those of the statute of limitations, of the statute for preventing of frauds and 
perjuries, of any other statute, public or private, which creates a bar. 

4325. The statute of limitations is a good plea in bar to the relief sought b 
a bill in equity, as it is a good special plea in bar to an action at law; indeed, 
it will ordinarily bar both the claim of the debt and the discovery when the 
debt became due.” Although courts of equity are not within the words of the 
statute of limitations, yet those courts generally adopt it as a positive rule, and, 
by parity of reason, apply it to cases not within the letter.” When, therefore, 
the statute would be a bar at law, the same rule is applied in equity in cases of 
concurrent jurisdiction.® l 

It is a general rule that unless the defendant claims the benefit of the statute 
by plea or answer, he cannot insist upon it in bar of the plaintiff’s demand ;” 
but in cases which will allow of the exercise of discretion, the courts will use 
the statute as a rule to guide that discretion ; and they will also sometimes re- 
sort to the policy of the ancient law, which in many cases limited the demand 
of accruing profits to the commencement of the suit.® 

In some cases, the statute of limitations will not be allowed in analogy to 
similar cases at law. It cannot be pleaded when the case falls directly within 
the exceptions of the statute itself, such as infancy, coverture, insanity, being 
imprisoned, or out of the jurisdiction or state. 

4326. To render the plea of the statute of limitations effectual to bar relief, 
there are certain averments required in particular cases, which will now claim 
our attention. | 

When the bill charges a fraud, and the fraud was not discovered till within 
six years before filing the bill, the statute is not a good plea, unless the defend- 
ant denies the fraud, or avers that the fraud, if any, was discovered six years 
before filing the bill.™ 

When a particular special promise is charged to avoid the operation of the 
statute, the defendant must deny the promise charged by the averment in the 
plea, as well as by an answer in support of the plea.” 

When the demand is of any thing executory, as a note for the payment of 
an annuity, or of money at a distant period, or by instalments, the defendant 
must aver that the cause of action has not accrued within six years, because the 
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ee bars only as to what was actually due six years before the action was 
roucht. 

Where, in order to avoid the operation of the statute, fraud is charged, the 
defendant must answer to the fraud, otherwise the plea of the statute will not 
avail.” It may be here remarked that the statute of limitations runs only from 
the time the fraud is discovered ; but if the time limited by the statute have 
expired after the fraud discovered, the statute becomes a bar, whatever the older 
cases assert to the contrary.® 

4327. There are numerous cases where the statute of limitations is not a bar, 
and others where, probably, it would not be considered a bar, the principal of 
which we will now proceed to notice. 

The statute is not a good plea to an “open account,” ® and when there are 
mutual accounts, not merchants’ accounts, for any item of which credit has been 
given within six years, this is evidence of an acknowledgment of there being 
an open account between the parties, and of a promise to pay the balance, so as 
to take the case out of the statute of limitations ;” but a all the items are 
on one side, as in an account between a tradesman and his customers, the last 
item which happens to be within six years does not draw after it. those of longer 
standing. 

The statute is no bar to a legal rent charge, either at law or in equity, as the 
statute only concerns customary rent between landlord and tenant, and does not 
extend to any rent that commences by grant, or of which the commencement 
may be shown; but in such case the demand may be excluded by presumption 
from time and acquiescence.” 

Nor is the statute a bar to an equitable charge or technical trust, at least be- 
tween the trustee and the cestut que trust,” and interest will be decreed after 
great length of time, if there be not sufficient ground for presuming a release. 
But this must be understood of trusts purely technical, express, or equitable,” 
for implied trusts constitute no exception to the operation of the statute.” 

It seems that the statute is no bar to a legacy or distributive share of an in- 
testate’s estate ;* but, acting upon principle, after a lapse of time the court will 
presume payment.” Presumption of payment founded on lapse of time, how- 
ever, is matter of evidence, and in most cases not proprio jure matter of plea 
in bar. 

When there is no one to represent the deceased debtor, as, where he died in- 
testate, and no administration has been raised, the statute will not be a good 
plea, because no laches can be imputed to the plaintiff for not suing; but when 
the defendant had become an executor de son tort, by intermeddling with the 
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estate of the deceased, and he might have been sued as such, the statute would 
be a good plea.® 

4328. The statute for the prevention of frauds and perjuries may be pleaded 
in bar of a suit to which the provisions of that act apply.” For example, toa 
bill for the specific performance of a contract respecting lands, the defendant 
may plead the statute, and by negative averments insist that there has been no 
contract in writing signed by the parties. Therefore, where a bill stated a parol 
agreement for the sale of lands, and that five guineas were paid in part of the 
purchase money, and the defendant pleaded the statute of frauds, it was allowed ;'” 
for though payment of a substantial part of the purchase money will take the 
case out of the statute, on the ground of part performance, yet the payment of 
a small part, like that stated in the bill, would not.“ So toa parol variation 
of a contract the statute may be pleaded, if the variation is essential.’ 

This plea of the statute of frauds and perjuries extends to the discovery of 
the parol agreement as well as to the performance of it, though the defendant 
may be required, it is said, to admit or deny the parol agreement stated in the 
bill. This, however, seems unimportant, because if the defendant should by 
his answer admit the parol agreement, and should insist upon the benefit of the 
statute, he will be fully entitled to it, notwithstanding such admission.” But 
an admission of the parol agreement, without insisting upon the statute, will be 
no bar to the plaintiff’s recovery. 

When in cases of this kind any matter is charged in the bill which may avoid 
the bar created by the statute, such as acts of part performance or fraud, then 
the plea ceases to be a pure plea; and that matter must be denied by way of 
averment in the plea, and must also be denied precisely and particularly in the 
answer to support the plea.’® 

To a bill for the discovery and execution of a trust, the statute of frauds and 
perjuries may be pleaded, with an averment that there was no declaration of 
trust in writing. But when circumstances of fraud are alleged in the bill, 
which, if true, would avoid the bar, the plea as to them ceases to be a pure plea, 
and the allegation must be met, as in similar cases, by an averment in the plea 
denying the fraud ; and there must also be an answer tosupport the plea, deny- 
ing the circumstances of fraud so charged.’ 

henever the bill sets up a parol trust, the non-performance of which would 
be a fraud upon the plaintiff, or where a parol trust is a secret trust, alleged to 
be in fraud of the public policy of the country, a pure plea of the statute will 
not prevail, for the statute made to prevent frauds will never be allowed to 
cover fraud. In such cases the plea must contain averments denying the fraud, 
and also be supported by an answer discovering and denying all the circum- 
stances relied on to establish it.” 

4329. Any statute whatever, public or private, which destroys the demand 
of the plaintiff, may be pleaded; but it must be accompanied with the aver- 
ments necessary to bring the case of the defendant within such statute, and to 
avoid any equity set up against the bar created by the statute.” | 


* Webster v. Webster, 10 Ves. Ch. 93. 

® Mitford, Eq. Pl. Jeremy, ed. 265; Cooper, Eq. Pl. 255. 

10 Main v. Matthews, 4 Ves. Ch. 720. 

101 Cooper, pa, PI. 256; 2 sat Eq. Jur. 2 760. 

1 Jordan v. Sawkins, 1 Ves. Ch. 402; 3 Brown, Ch. 888; Brodie v. St. Paul, 1 Ves. Ch. 
826; Cooper, at Pl. 256. 


168 Story, Eq. Pl. 3 763. 
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PLEAS IN EQUITY. 4330-4332 
4830. Before proceeding to the consideration of pleas of records it will be well 


to remember that all courts are not courts of record. At common law, courts 
are divided into courts of record and courts not of record; this distinction, 
however, is purely technical. Among the former may be classed the superior 
courts of common law; courts of chancery, which exercise only equity jurisdic- 
diction, and courts of admiralty, are deemed courts not of record. The pro- 
ceedings of the former class of courts are considered as matters of record ; those 
of the latter, not strictly as matters of record, but as matters as of record; that 
is, they are deemed to be of the same validity as if they were records. 

4331, Pleas of matters of record, technically so called, are chiefly the fol- 
lowing: 

The defendant in equity may plead a common recovery, duly suffered, with a 
deed to lead to uses, in bar toa bill asserting a claim under an entail, if the 
estate limited to the plaintiff, or under which he claims, is destroyed by it.™ 

A defendant in equity may in general plead in bar the judgment of an ordi- 
nary court of common law, when that judgment has finally determined the 
rights of the parties." When the record is general, and does not disclose the 
ante of decision, the bar created by it is as general; but when the record 

eads to the ground of the decision, it is no further a bar than as to that ground, 

for that is all that has been decided, and so far, and no farther, it is a bar." 
- The plea is good also, not only when it is founded on the same original cause of 
action, but when it prays to set aside a verdict and judgment, as obtained against 
conscience, unless it contains some allegations of fact, impeachment of the 
verdict and judgment, which would avoid it and require an answer.’ 

4332. The sentence and judgment of a foreign court, which at common law 
is deemed a court not of record, upon the same matter put in controversy by 
the bill, may be pleaded in bar, subject to the same objections which might be 
made to a similar judgment rendered in a domestic tribunal.’ 

But when there is any charge of fraud, or when other circumstances are shown 
by the bill as a ground of relief, the judgment cannot be pleaded, for if there 
was fraud, the judgment is void, and if there are equitable grounds of relief, the 
court has jurisdiction. In such case the judgment cannot be pleaded by a pure 
plea in bar of the bill. The plea must, beside setting up the sentence or judg- 
ment, proceed by proper averments to deny the fraud, or the equitable cir- 
cumstances upon which the sentence or judgment is sought to be impeached, 
and thus put them in issue by the plea. It must also be supported by a full 


1 In the United States, courts of equity are generally, if not universally, considered as 
courts of record; and the federal courts are all courts of record. Not po er the 
statute creating a court declares that it shall be considered as a court of record. The act 
of Congress to establish a uniform rule of naturalization, approved April 14, 1802, enacts 
that, for the purpose of admitting aliens to become citizens, any court of any indi- 
vidual state, having common law jurisdiction and a seal and a clerk or prothonotary, shall 
be considered as a district court within the meaning of the act. At common law, any 
jurisdiction which has the power to fine and imprison is a court of record, and courts not 
possessing this power are not courts of record. Bacon, Abr. Fines and Amerciaments, A. 

uo Beames, Pl. in Eq. 201; Cooper, Eq. Pl. 264; Mitford, Eq. PI. ahaa ed. 253. 

ul Mitford, Fa Pl. Jeremy, ed. 253, and the cases cited; Hughes v. lake, 6 Wheat. 
453; 1 Mas. C. C. 515. 

n? Saunders v. Marshall, 4 Hen. & M. Va. 458; see Hawkins v. Defriest, 4 Munf. Va. 
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stitution, the records and judgments of one state are to have full force and credit in all 
the others. 
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answer to the special charges in the bill, as is required in the cases of other 
anomalous pleas, or those which are not pure.” 

4333. Upon the same principle, that a verdict and judgment constitute a 
good bar, when a court not only possesses jurisdiction over a particular case but 
that jurisdiction is of a peculiar and exclusive nature, its sentence or decree, ex 
directo, in a matter properly cognizable there, is conclusive whenever the same 
matter shall come in question collaterally in any other court, whether it be a 
court of common law or a court of equity. Therefore, a will proved in a pro- 
bate court, or other court exercising exclusive and competent jurisdiction of the 
subject, is a good bar, and may be pleaded as such to a bill of persons claiming 
as next of kin to the deceased, who is alleged in the bill to have died intestate ; 
for the probate of the will is in the nature of a sentence, and is conclusive, at 
least with regard to the personal estate, as to the title of the executor.” And, 
contrary to the general rule, even if fraud in obtaining a will of personal prop- 
erty be charged in a bill, that will be insufficient to impeach the probate or its 
validity in a court of equity; because if there be fraud in the probate of the 
will, the probate court has competent jurisdiction, and it alone can take cogniz- 
ance of it and recall the probate. 

4334. But to this may be mentioned an exception. When the fraud practiced 
does not extend to the whole will, but to some particular clause only, or a fraud 
has been practiced to obtain the consent of the next of kin to the probate. In 
such cases the courts of equity will declare the executor as trustee for the next 
of kin. And, for the same reason, when a fraud has been committed in a will 
of real estate, where the fraud does not vitiate the whole will, but only affects a 
particular clause or a particular party, courts of equity will exercise jurisdiction, 
and relieve against the fraud.’ 

4335. A decree of a court of equity is, for most purposes, if not for all, 
equal to a judgment at law, as a bar; and whether it be a decree in the same 
court or in another court of equity, it is immaterial. To entitle a decree to Le 
pleaded to a new bill for the same matter, it must be a decree signed and enroll- 
ed, for the same matter, and substantially between the same parties.” But 
until the decree is signed and enrolled it cannot properly be pleaded in bar of 
another suit, though it may be insisted on, by way of answer, as a good defence.’ 
The decree enrolled cannot be altered except by bill of review, while before it 
is enrolled it can be altered only upon rehearing.” 

It is not sufficient that the decree has been made and enrolled to entitle it to 
be pleaded ; it must also be in its nature final, or afterward made so by order, 
or it will not be a bar. Therefore, a decree for an account of principal and in- 
terest due on a mortgage, and for a foreclosure in case of non-payment, cannot 
be pleaded toa bill to redeem unless there is a final order of foreclosure.’ 
Nor can a decree which has been made upon default of the defendant in not 
appearing at the hearing be pleaded without an order making the decree ab- 
solute.’* 

When the bill charges fraud in obtaining the decree, and seeks to impeach it 
upon that ground, the plea of the decree, signed and enrolled, must be a plea 


ne Mitford, Eq. Pl. Jeremy, ed. 256; Cooper, Eq. Pl. 267; Story, Eq. Pl. 2 783. 

ee Eq. Pl. Jeremy, ed. 257; Cooper, Eq. P1. 268; Story, Eq. Pl. 8 786; Beames, 

. Pl. 207. 

'8 Mitford, Eq. Pl. Jeremy, ed. 257; Barnesley v. Powell, 1 Ves. Ch. 284. 

n? Beames, Pl. in Eq. 211. 

19 Mitford, Eq. Pl. Jeremy, ed. 239; Cooper, Eq. Pl. 269; Beames, Eq. PL 211; Davoue 
v. Fanning, 4 Johns. Ch. N. Y. 199. 

121 Mitford, Eq. Pl. Jeremy, ed. 237. 

13 Senhouse v. Earle, 2 Ves. Ch. 450. 
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` not pure, and must negative the charges of fraud, and be supported by a full 
answer denying them,™ 

4336. Pleas in bar of matters in pays go sometimes both to the discovery 
sought and to the relief prayed by the bill, or by some part of it; sometimes 
only to the discovery or part of the discovery; and sometimes only to the re- 
lief or part of the relief” Pleas of this nature are principally a plea of a 
stated account, of an award, a release, a plea of purchase for a valuable consid- 
eration, the plea of title in the defendant. 

4337. A plea of a stated account is a good bar to a bill for an account. It 
must show that the account was in writing, or, at least, it must set forth the 
balance, and that the settlement was final. If the bill charges that the plain- 
tiff has no counterpart of the account, a correct copy of it should be annexed 
by way of schedule to the answer, that if there are any errors upon the face of 
it, the plaintiff may have an opportunity of pointing a out. The defend- 
ant should also by his plea aver that the account stated is just and true to the 
best of his knowledge and belief. When error or fraud is charged, it must be 
denied by the plea as well as by the answer.'” 

4338. An award may be pleaded to a bill to set aside the award and open 
the account. This plea is not only good to the merits of the case, but also to 
the discovery sought by the bill. When fraud or partiality is charged against 
the arbitrators, the charge must not only be denied by way of averment in the 
pit, but the plea must be supported by an answer showing the arbitrators to 

ave acted fairly, and not to hae been corrupt or partial. Whatever other 
matter may be stated in the bill as a ground for the impeachment of the award 
must be denied in the same manner.’ 

4339. When a plaintiff, or a person under whom he claims, has released the 
subject of his demand, the defendant may plead the release in bar of the bill, 
and this will apply to a bill praying that the release may be set aside!” 

In a plea of a release, the defendant must set out the consideration upon 
which the promise was made; a plea of a release cannot therefore extend toa 
discovery of the consideration, and if that is impeached by the bill, the plea 
must be assisted by averments covering the grounds on which the consideration 
is so impeached.™ 

A release, when pleaded toa bill for an account, must be under seal, and 
ought to be so stated in the plea; though this is the proper mode, it seems it is 
not indispensable." A release not under seal must be pleaded as an account 
stated only. 

4340. Supposing a plaintiff to have a full title to the relief he prays, and 
the defendant can set up no defence in bar of that title, yet, if the latter have 


™ Story, Eq. Pl. 3 794. 

13 Mitford, Eg. PI. Jeremy, ed. 258. 
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Y. 339; Bouck v. Wilber, 4 Johns. Ch. N. Y. 405; Toppan v. Heath, 1 Paige, Ch. N. Y. 
293; Campbell v. Western, 3 Johns. Ch. N. Y. 124; Davy’s Executors v. Shaw, 7 Cranch, 
171; Shermer v. Beale, 1 Wash. Va. 11; Fitzpatrick v. Smith, 1 Des. Eq. So. C. 245; 
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an equal claim to the protection of a court of equity to defend his possession, 
as the plaintiff has to the assistance of the court to assert his rights, the court 
will not interfere on either side. This is particularly the case when the de- 
fendant claims under a mortgage or a purchase for valuable consideration 
without notice of the plaintiff’s title, which may be pleaded in bar of the 
guit. 

434L In its form, this plea must aver that the person who conveyed or 
mortgaged to the defendant was seised of the fee, or pretended to be so seised, 
and was in possession, if the conveyance purported an immediate transfer of 
the possession at the time he executed the purchase or mortgage deed. It must 
aver a conveyance and not articles merely, for if there are articles only, and 
the defendant is injured, he must sue at law upon the covenants in the articles. 
It must aver a consideration and the actual payment of it, for a consideration 
secured to be paid is not sufficient. The plea must also deny notice of the 
plaintiff’s title or claim, previous to the execution of the deeds and payment of 
the consideration; and the notice so denied must be of the existence of the 
plaintiff's title, and not merely notice of the existence of the person who would 
claim under the title; and the defendant must deny the notice, even though it 
be not charged, and the denial must be made positively and not evasively, and 
he must deny fully, and in the most precise terms, every circumstance from 
which notice could be inferred.’ 

Every plea of this kind seems to admit that the defendant has no legal title. 
The plea is purely a bar to an equitable and not toa legal claim;™ a pur- 
chaser for a valuable consideration without notice is so highly favored in equity 
that it is said a plea will hold toa bill to perpetuate the testimony of wit- 
nesses, though there are few cases in which the court will not give that assist- 
ance to the furtherance of justice. 

4342, The defendant may plead, as a defence to the plaintiff’s bill, his title 
to the property claimed; in general, this must be a good equitable title, and not 
that of a mere volunteer, or of a conveyance to him without a valuable con- 
sideration. But a volunteer may, in some instances, plead his title against a 
bill brought against him; for his title may have been aided by other circum- 
stances. This plea of title in the defendant is founded on a long peaceable pos- 
sesssion, a will, or a conveyance. 

4343. As at law length of time raises a presumption against claims the most 
solemnly established, so, in equity, a long peaceable possession may be pleaded 
in bar to the relief.’ The policy of the law is to give quiet and repose to 
“tles, and the courts of justice do not countenance laches or long delays on the 
part of claimants.’ Where, therefore, a bill was filed for the payment of a 
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rent charge, and the defendant pleaded the possession of the premises for 
twenty-six years, without accounting for or payi ng over to the plaintiff any 
part of the rents and profits, the plea was allowed.’ 

4344. To a bill brought upon a ground of equity by an heir at Jaw against 
a devisee, to turn him out of possession, the devisee may plead his title under 
the will, and that it was duly executed.’* But in cases of this kind, where the 
bill has also prayed a receiver, a plea extending to that part of the bill has 
been so far overruled, as it might be necessary for the court in the progress of 
the cause to appoint a receiver.’ 

4345. Upon a bill filed by an heir against a person claiming under a con- 
veyance from the ancestor, the defendant may plead the conveyance in bar of the 
suit." And toa bill brought to set aside a deed for a lea of a title 
paramount, under a former conveyance, may be pleaded by the dendan as 8 
bar.'* 

4346. Original bills not praying relief are bills of discovery, strictly so 
called, which ask no relief. The objections to these bills, which may be taken 
advantage of by pleas, are nearly the same for which a demurrer, to a bill of 
discovery, when the objection appears on the face of the bill, hen be sustained ; 
the difference is this, that a plea must be pleaded to bring the objection before 
the court, when the cause of such objection does not appear on the face of the 
bill; and when it does, the defendant may demur. The pleas to bills of dis- 
covery are either to the jurisdiction, to the person, to the bin or frame of the 
bill, or pleas in bar. 

4347. When a bill secks a discovery merely, if the plaintiff’s case is not 
such as entitles a court of equity, in the exercise of its jurisdiction, to compel 
a discovery in his favor, though he falsely state a different case in his bill, and 
by that means avoid a demurrer, the defendant may by his plea bring forward 
the matter necessary to show the precise truth to the court.’* 

4348. Pleas to the person relate to the person of the plaintiff or the person 
of the defendant. 

A plea may be entered that the plaintiff has no right, title, or ability to call 
on the defendant for a discover which may involve him in difficulties and ex- 
pense, or perhaps be p judicial to him in other cases. Thus, if a person states 

imself to be heir or administrator of a person dead intestate, and assumes a 
character which does not belong to him, the defendant may plead that another 
person is the heir or personal representative, or that the person alleged to be 
dead is living;'™ or, if the fact be so, he may plead that the plaintiff is an 
alien | enemy, or an infant, or a feme covert, or an idiot, or a lunatic disabled to 
sue.! 

A defendant may also protect himself by plea, by showing that he has no in- 
terest in the subject matter of the bill, when that fact does not appear on the 
face of that instrument, for if the objection be apparent there, he can protect 
himself by demurrer. He may plead to the discovery that he is a mere witness, 
or that he does not sustain the character in which he is sued, such as executor, 
administrator, heir, partner, or creditor, or that there is a want of privity be- 

tween the plaintiff and himself to sustain the bill. 


18 Baldwin v. Peach, 1 Younge & C. 453. 1” Anon. 8 Atk. Ch. 17. 
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4349. But a few objections can be taken advantage of by plea as to the frame 
of the bill; the principal secms to be that the value of the matter in contro- 
versy is beneath the dignity of the court;'” that the parties are not the same 
in equity as in the suit at law, in aid of which the discovery is sought, if not 
apparent on the face of the bill; or if the defendant was not a party to the suit 
at law, because in that case the discovery would be immaterial.'* 

4350. We have scen that when the objection appears on the face of the bill 
of discovery the defendant may demur; but when it does not so appear, advan- 
tage of the defect must be taken by plea; thus, for example, a former judgment, 
a former decree upon the merits, the statute of frauds and perjurics, the statute 
of limitations, a release, an account stated, or an award may be so pleaded. . 
But in such cases the plea would be applicable only when no circumstances 
were stated in the bill to avoid the effect of the bar.’ 

When the defendant has a perfect title to the premises in himself, he may 
plead it in bar of any discovery sought by a bill in relation to it.” 

A bill of discovery is filed for the purpose of ascertaining facts; when the 
discovery sought appears to be a mere question of law, it may be pleaded in bar 
of a discovery of any facts which might, if the pleadings had terminated in an 
issue in fact, have been important at the trial." 

The situation of the defendant may sometimes render it improper for a court 
of equity to compel a discovery. Most of the cases of this nature have already 
been considered under different heads. In these cases the defendant may plead 
such matters in bar to a discovery. These pleas are: 

That the discovery may subject the defendant to pains or penalties, or a 
criminal prosecution. 

That it will subject him to a forfeiture. 

That it will betray confidence reposed in him as counsel, attorney, solicitor, 
or arbitrator. 

That he is a purchaser for a valuable consideration, without notice of the 
plaintiff’s title." 

435L Having considered the nature of pleas to original bills generally, as 
well in cases where relief is prayed as in those where none is sought, it remains 
to be ascertained in what cases pleas may be put in when the bill is not original. 
It may be observed that the same grounds of pleas will in many cases be valid 
in these bills, according to their respective nature, as are sufficient in original 
bills. It is only when the defence is peculiar that it will be here noticed.’ 

4352. When a plea of revivor is brought without sufficient cause to revive 
the suit against the defendant, and this is not apparent on the bill, the defend- 
ant may plead the matter necessary to show that the plaintiff is not entitled to 
revive the suit against him. Or if the plaintiff is not entitled to revive the 
suit at all, though a title is stated in the bill, so that the defendant cannot de- 
mur, the objection to the plaintiff’s title may also be taken by plea. 

When there is a want of proper parties, and the objection does not appear 
upon the face of the bill, the defendant may take advantage of it by plea; as, 
when a suit is brought by tenants in common, and after decree one dies, and 
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the survivor alone brings a bill of revivor, the defendant may plead the non- 
joinder of the representatives of the deceased. 

If a person entitled to revive a suit does not proceed in due time, he may be 
barred by the statute for the limitation of actions, which may be pleaded toa 
bill of revivor afterward filed.“ 

4353. When the plaintiff is not entitled to a supplemental bill, if his defect 
of title does not appear upon the face of the bill, the defendant may plead the 
matter, so as to a piia the objection of the court; as, if a supplemental bill is 
brought upon matter which arose before the original bill was filed, and this is 
not apparent on the bill, the defendant may plead that fact.” : 

Matter which arose before the original bill was filed may be made the subject 
of an amendment, but not matter which arose since. If the bill is amended by 
stating a matter which has arisen subsequent to the filing of the bill, and, con- 
sequently, ought to have been the subject of a supplemental bill, advantage of 
the irregularity may be taken by way of plea, if it does not sufficiently appear 
upon the face of the bill to found a demurrer; but if the defendant anewers, 
he waives the objection to the irregularity, and cannot make it at the hearing. 

4354. Cross bills are liable to all the pleas in bar to which original bills are 
subject, because they differ in nothing from original bills except that they are 
occasioned by former bills; and thev are not liable to any plea which will not 
hold to the first species of bills. Pleas to the jurisdiction and to the person 
cannot be pleaded to a cross bill, because by pleading to the original bill the 
defendant fs affirmed the sufficiency of the jurisdiction and of the right of the 
parties to sue and to be sued, unless the cross bill is exhibited in the name of 
some person alone, who alone is incapable of instituting a suit; as, an infant, 
a feme covert, an idiot, or a lunatic.’® 

4355. The constant defence to a bill of review for error apparent upon the 
decree is by plea of the decree. But when any matter End the decree, as, a 
purchase for valuable consideration, or any other matter is offered against open- 
ing the enrolment, that must be pleaded. If a demurrer to a bill of review 
has been allowed, and the order allowing it is enrolled, it is an effectual bar to 
a new bill of review on the same grounds, and may be pleaded accordingly. 
To a bill of review of a decree for the payment of money, it has been objected 
by plea that according to the rule of the court the money decreed ought to have 
been first paid, but the rule appears to have been dispensed with on security 
given; and as the bill of review would not stay the process for compelling the 
payment of the money, it may be doubted whether the objection was properly 
made.' 

A bill of review upon the discovery of new matter seems to be liable to any 
plea which would have avoided the effect of that matter, if charged in the 
original bill® 

Upon a supplemental bill in the nature of a bill of review, of a decree not 
signed and enrolled, upon the alleged discovery of new matter, it has been said 
that if the defendant can show the allegation is false, he must do so by plea, and 
that it is too late to insist upon it by answer; but as the bill must allege the 
fact of discovery, and that fact must be the ground of the proceeding, it should 


1$ Story, Eq. Pl. 3 830. 

1% Mitford, Eq. Pl. Jeremy, ed. 290. 

181 See Lewellen v. Macworth, 2 Atk. Ch. 40; Baldwin v. Mackown, 8 Atk. Ch. 817. 

a“ ee Eq. Pl. Jeremy, ed. 290; Cooper, Eq. Pl. 808; Story, Eq. Pl. 3 828; Beames, 
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Eq, Mitford, Eq. Pl. Jeremy, ed. 291; Beames, Eq. Pl. 810. 
10 Mitford, Eq. Pl. Jeremy, ed. 291, 292. 
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seem that it is equally liable to traverse by answer and by evidence as any other 
fact stated in the bill.’ 

4356. If it is sought to impeach a decree on the ground of fraud, the proper 
defence seems to be a plea of the decree, accompanied by a denial of the fraud 
charged.'© 

4357. Any person interested under a decree may bring a bill to carry it 
into execution. Upon the same principle, any creditor may prosecute a decree 
for an account. But when the p aintiff who has filed a bill to carry a decree 
into execution, happens to have no right or interest, and such fact is not so ap- 
parent on the bill as to admit of a demurrer, the defendant may offer the objec- 
tion by way of a plea. 


1 Mitford, Eq. Pl. Jeremy, ed. 298. 
16 Wichalse v. Short, 8 Brown, Parl. Cas. 558, Tomlin, ed. 
% Mitford, Eq. PL J eremy, ed. 294; pra oa Eq. Pl. 805; Story, Eq. PL 2 837. 


CHAPTER XIII. 
ANSWERS AND REPLICATIONS IN EQUITY. 


4358-4383. Answers. 
4362-4366. The general nature of answers. 
4367-4378. The form of the answer, 
4368. The title of the answer. l 
4369. The reservations of the answer. 
4370. The answer to the charges of the bill. 
4373. The denial of combination and a general traverse. 
4375. The signature of the defendant to the answer. 
4376. The oath of the defendant to the answer. 
4378. The signature of counsel to the answer. 
4379. The sufficiency of the answer. 
4380. Further answers, and answers to amended bills. 
4381. The effect of an answer. 
4384. Replications and their consequences. 


4358. Having considered in the preceding chapters the effects of disclaimers, 
demurrers, and pleas, and shown how far a defendant may protect himself from 
answering by adopting one or other of these modes of defence, it will now be 
proper to consider the fourth and last manner of defeating the plaintiff’s claim, 
when unfounded. If the defendant has been unable, either wholly or partially, 
to defend himself from the charges in the plaintiff’s bill by disclaimer, demur- 
rer, or plea, he must answer the whole bill, if he has not disclaimed, demurred, 
or ‘leaded to any part of it; and if he has so defended himself as to a part, 
he must answer that part to which he has not demurred or pleaded. 

4359. In general, the plaintiff has a right to be informed by the defendant’s 
answer of the nature of the defence to be set up, and this right is not confined 
to the points as to which the defendant intends to produce evidence, but he 
may insist, even when the facts are uncontroverted, upon having notice upon 
the record, in a precise and unambiguous manner, of the nature of the conclu- 
sions to be drawn from them.' Besides these reasons, the plaintiff may require 
the discovery he seeks, either because he cannot prove the facts, or in aid of 
proof and to avoid expense. When he is not protected by either disclaimer, . 
demurrer, or plea, he is compelled to answer, and this answer must, in general, 
be full to all the charges in the bill not so covered. 

4360. To this general rule there are some exceptions : 

He is not ian to answer matters which are purely scandalous, impertinent, 
immaterial, or irrelevant.” 

He is not bound to answer any thing which may subject him to any penalty, 
forfeiture, or punishment. 

He is not bound to answer what would involve a breach of professional con- 
fidence. ' 

He is not bound to discover the facts respecting his own title, but merely 
those which respect the title of the plaintiff. 


12 Daniell, Chanc. Pract. 240. 
* Gresley, Ev. 17; aaah Eq. Pl. Jeremy, ed. 307. 
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4361. In most other cases when the defendant answers, he must answer fully. 
He may, in general, avail himself of, and insist upon, every ground of defence 
which he could use by way of demurrer, or of plea to the bil ; but this is not 
perhaps universally true.* If his plea has been overruled, the defendant may, 
nevertheless, insist upon the same matter by way of answer.‘ 

Having taken these general views, let us next consider the rules which regu- 
late the manner of making answers, ‘These relate to the general nature of the 
answers, their form, their sufficiency and deficiency, further answers, and an- 
swers to amended bills, the effect of an answer. 

4362. An answer is a defence in writing, made by a defendant, to the charge 
contained ina bill or information filed in a court of equity by the plaintiff 
against him. The word answer involves an ambiguity ; it is one thing when 
it applies to a question, another when it meets a charge; the answer in equity 
includes both senses, and may be divided into an examination and a defence. 
In that part which consists of an examination, a direct and full answer or 
reply must in general be given to every question asked. In that part which 
consists of a defence, the defendant must state his case distinctly, but he is not 

uired to give information respecting the proofs which are to maintain it.’ 

here are many cases in which it is difficult, if not impossible, to set up a 
full defence except by answer. When a defence, which can be made to a bill, 
consists of a variety of circumstances, so that it is not proper to be offered by 
way of a plea, or if it be doubtful whether a plea will hold, the defendant may 
set forth the whole by way of answer, and pray the same benefit of so much as 
goes in bar, as if it had been pleaded to the bill. Or if the defendant can offer 
matter of plea which would be a complete bar, but has no occasion to protect 
himself from any discovery sought by the bill, and can offer circumstances which 
he deems favorable to his case, and which he could not offer together with a 
plea, he may set forth the whole matter in the same manner. Thus, if a pur- 
chaser for a valuable consideration, clear of all charges of fraud or notice, can 
offer additional circumstances in his favor, which he cannot set forth by way of 
plea, or of answer, to support a plea, as the expending of a considerable sum 
of money in improvements, with the knowledge of the plaintiff, it may be more 
prudent to set out the whole by way of answer, than to rely on the single de- 
fence by way of plea, unless it is material to prevent a disclosure of any cir- 
cumstance attending the title; for a defence, which, if insisted on by plea, would 
protect a defendant from a discovery, will not in general do so if offered by 
way of answer.® 

4363. The answer must be full and perfect to all the allegations in the bill 
not covered by demurrer or by plea, subject to the exceptions already mentioned. 
It must contain facts, and not arguments. It is not sufficient that it contains 
a general denial of the matters darad but there must be an answer to the 
sifting inquiries upon the general subject, for when the defendant answers he 
must answer fully, and to so much of the bill as it is necessary and material for 
the defendant to answer; he must speak directly, and without evasion. He 
must not only answer the several charges literally, but he must confess or 
traverse the substance of each charge.” Wherever there are particular and precise 
charges, they must be answered particularly and precisely, and not in a general 
manner, though the general answer may amount to a full denial of the yr 


. RA . Pl. 3 847, n. 
* Mitford, Eq. Pl. Jeremy, ed. 806. 
5 Gresley, Eq. Ev. 16; Wieam, Discov. 11; Story, Eq. Pl. 2 850; Welford, Eq. Pl. 358. 
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Thus, where a bill required a general account, and at the same time called upon 
the defendant to set forth whether he had received particular sums of money 
specified in the bill, with many circumstances respecting the times when, and 
of whom, and on what accounts such sums had been received, it was determined 
that setting forth a general account by way of schedule to the answer, and re- 
ferring to it as containing a full account of all money received by the defend- 
ant, was not sufficient, and the plaintiff having excepted to the answer on that 
account, the exception was allowed, the court being of opinion that the defend- 
ant was bound to answer specifically to the specific charges in the bill, and that 
it was not sufficient for him to say generally that he had in the schedule set 
forth the sums received by him.? 

4364. The answer must be full to the material charges made in the bill. 
Whether the charge is material depends mainly upon the fact whether, if the 
defendant’s answer should be in the affirmative, the admission would. be of any 
use to the plaintiff in the cause, either to assist his equity or to advance his 
claim to relief. If it would, it must be answered, for it is material; if not, it 
is immaterial, and need not be answered.’ 

4365. In general, when a bill charges a fact as being within the knowledge 
of the defendant, as if done by himself, the answer must be positive, and the 
defendant must not merely state his remembrance and belief, if it is stated to 
have happened within six years before. But as to facts which have not hap- 

ned within his own knowledge, he must answer as to his information and 

lief, and not to his information merely, without stating any belief either one 
way or the other; and when he answers in general terms as to a certain fact, 
that “he has been informed and believes it to be true,” without adding a quali- 
fication, such as that “he does not know it of his own knowledge to be s0, and, 
Poses does not admit the same,” it will be considered as an admission of the 
act. 

4366. As to recent facts within his own knowledge, he must answer positively, 
and not on his belief, though not so as to the result of a conversation.” It is 
not always easy to obviate the difficulties which arise on this subject, though 
the answer must, in some way or other, meet every statement in the bill, and 
the defendant is required to speak “ to the best of his knowledge, remembrance, 
information, and belief;” yet there will be partial admissions and denials -of 
every shade and character, some delivered in terms of uncertainty, some mixed 
up with explanatory or qualifying circumstances.” 

4367. The answer usually consists of seven parts, which will be separately 
considered. They relate to the title; the reservations; the charges in the bill; 
the denial of combination; the signature of the defendant; the oath of the 
defendant ; the signature of senna: 

. An answer always begins with its title, stating whose answer it is, 
whether of a sole defendant or of several defendants, and the names of the 
plaintiffs in the cause in which it is filed as an answer. ‘Two or more persons 
may join in the same answer, and when their interests are the same, and they 
appear by the same solicitor, they ought to do so, unless some good reason ex- 
ists for answering separately. An answer purporting to be the joint answer 
of five defendants cannot be sworn to as the answer of three only. 

The title of the answer is according to the following formula: “The answer 


® Mitford, Eq. Pl. Jeremy, ed. 309, 310; Cooper, Eq. Pl. 813, 314; Story, Eq. Pl. 2 852. 
® Hirst v. Pierce, 4 Price, Exch. 344; See Bally v. Kenrick, 18 Price, Exch. 291; Jones 
v. Wiggins, 2 Younge & J. Exch. 385. 
10 Beames, Ord. 28, and the notes there. 
n Cooper, Eq. Pl. 314. 
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of A B, the defendant, to the bill of complaint of C D, complainant.” If two 
or more defendants join in the answer, it is entitled, “The joint and several 
answer,” etc., unless it be the answer of a man and his wife, in which case it is 
called “The joint answer.” The answer of an infant, or other person answer- 
ing Py, guardian, or of an idiot, or lunatic, answering by his committee, is 80 
entitled. 

An answer misnaming the plaintiff is considered as no answer, and the de- 
fendant is not bound by it. If there is an immaterial mistake in the name, the 
answer may be taken off the file and resworn." 

4369. After the title, the answer proceeds to the reservations usually made 
by the defendant of all advantages which may be taken by exception to the 
bill, a form which is conjectured to have been intended to prevent a conclusion, 
that the defendant having admitted to answer the bill, admitted - every thing 
which the answer did not expressly controvert, especially such matter as he 
might have objected to by demurrer or plea.“ The probability of this conjec- 
ture is strengthened by the fact that the general saving clause is usually left out 
of the answer of infants, because they are entitled to the benefit of every ex- 
ception which can be taken to a bill without expressly saving it.” 

According to the civil law, the answer begins, sub protestatione de nimia gen- 
eralitate, ineptitudine, obscuritate, multitate, et indebita specificatione dicti libelli, 
in imitation of which the answer in equity claims the right of taking all ad- 
vantages by exception of “all errors, uncertainties, insufficiencies, and imper- 
fections,” in the bill contained. 

4370. The answer to the charges in the bill should be full to all the inter- 
rogatories, unless they are clearly immaterial; it should also: be certain in its 
allegations as far as practicable. But when the defendant has answered all the 
circumstances of his own case, and as far as he has any concern in the bill, he 
will not be required to answer the further matters or circumstances of the bill; 
yet, if he does answer part of the circumstances, or state part of a conversa- 
tion, he will be compelled to state the whole.” 

4371, With regard to papers and documents called for by the bill, the plain- 
tiff is not entitled as a matter of right to the discovery and production of any 
documents and papers called for by the bill, other than those which appertain 
to his own cause or title made out by the bill. Documents and papers, which 
wholly and solely respect the defendant’s title or defence, he is not compellable 
by his answer to discover or to produce; for the plaintiff must establish his 
right by the strength of his own title, and not the weakness of that of his ad- 
versarv.8 

In a case seeking for the discovery of a correspondence, if the defendant sets 
forth extracts of letters, and swears that those are the only parts of the corre- 
spondence upon that subject, it is sufficient. When such reference is made to 
extracts from books of accounts, the practice is to have those parts which the 
defendant swears to be immaterial sealed up. 

Though papers specifically referred to, and admitted to be in the defendant’s 
custody, may be inspected by the plaintiff upon an order of the court, which 


¥ Griffiths v. Wood, 11 Ves. Ch. 62. 
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in such case will be granted; yet if an answer admits the execution of an in- 
strument craving leave to refer to it when produced, it is not a sufficient ground 
to apply to the court for its production.” 

The effect of setting forth the contents of an instrument in an answer, and 
referring to the instrument for the truth of the statement, is to make the in- 
strument a part of the answer. But the court will not order the production of 
an instrument which the defendant only mentions as being in his custody, when 
such instrument destroys the plaintiff’s claim ; as, for example, a release.” 

4372. In answering the charges of the bill, care must be taken not to put 
in the answer any matter which is scandalous or impertinent ; for if the answer 
is scandalous, the scandal will be expunged by order of the court. But noth- 
ing will be deemed scandalous which may have an influence on the decision of 
the suit, whatever its nature may be.” If the answer goes out of the bill to 
state some matter not material to the defendant’s case, it will be deemed imper- 
tinent, and the matter, upon application to the court, will be expunged.” The 
test to ascertain whether matter is impertinent is to consider whether in the de- 
cision of the suit it can have any influence, either as to the subject matter of the 
controversy, the particular relief to be given, or as to the cost; when it may 
have influence in either of these respects, it is not impertinent.“ Another test 
has been suggested ; it is to consider whether the subject of the allegation could 
be put in issue, or be given in evidence between the parties.™ 

3. When there is a general charge of combination in the bill, the defend- 
ant need not answer it, though this is usually done. An answer toa charge 
of unlawful combination cannot be compelled; and a charge of lawful combi- 
nation ought to be specific to make it material. But, on the contrary, when a 
particular combination is charged on a bill, a particular answer must be given, 
and a general denial will be insufficient.” } 

4374. It is the usual practice to add, by way of conclusion, a general trav- 
erse, or denial of all matters in the bill. This practice is said to have ob- 
tained when it was usual for the defendant merely to set forth his case, without 
answering every clause in the bill; and the form, though rather impertinent 
when the bill has been fully answered, is still continued in practice.” 

4375. The answer must be signed by the defendant or defendants putting it 
in, unless an order has been obtained to put it in without a signature.” When 
the answer is put in by guardian or committee, the guardian or committee is 
alone required to sign it. The object of obtaining the signature of the defend- 
ant is to identify the instrument to which he has given the sanction of his oath 
for the purpose of rendering a conviction of perjury more easy.” 

4376. An answer must always be under oath or affirmation, unless the plain- 
tiff chooses to dispense with it; and, in such case, the court will order the an- 
swer of the defendant to be taken without oath. By ‘waiving the oath, the 
complainant relinquishes the right of applying to the court to take the answer 
off the file, on the ground that it is false.” Persons who are conscientiously 


n Cooper, Eq. Pl. 318; Mitford, Eq. Pl. Jeremy, ed. 318. 
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ee against taking an oath mad in general be affirmed. A Jew is sworn 
on the Pentateuch, and generally with his hat on, and other persons accordin 
to the forms and ceremonies of their religion. In the case of a defendant who 
is unacquainted with the English language, an order must be obtained for an 
interpreter, and the answer being engrossed in the language of the defendant, a 
translation must be made by the interpreter, and such translation must be an- 
nexed. The defendant is then sworn to his answer; the interpreter attend- 
ing is then sworn to interpret truly, conveys to the defendant the language of 
the oath, and at the same time he swears to the translation as just and true to 
the best of his ability.” 

The respondent has a right to make answer under oath, although not required 
by the complainant.” 

43T7. A corporation, when defendant, makes the answer under the common 
seal of the corporation. 

4378. An answer must in general be signed by counsel, unless, according to 
the English practice, it is taken by commissioners in the country, under the 
authority of a commission issued for the purpose, in which case the signature 
of the counsel is not required, the commissioners being responsible for the ro- 
priety of its contents, as it is supposed to be taken by them from the mouth of 
the defendant. When it is not signed by counsel, the answer will be taken off 
the file on the application of the plaintiff.” 

4379. It is not always easy to say when an answer is sufficient and when it 
is not. If the defendant will simply answer in the terms of the bill, he avoids 
all difficulty on the subject. But if in doing so he gives an answer, which is 
not precise, with reference to the matters on which he is so interrogated, and 
then endeavors to shelter himself under a general denial, coupled with the 
words “except as aforesaid,” or similar expressions, he often i it difficult 
to decide whether the answer is sufficient or not. The rule seems to be that 
whenever the defendant denies the bill to be true, “except as aforesaid,” or, 
“ except as appears by the other parts of this answer,” if there be not found in 
the answer a clear and sufficient statement, which, to a reasonable extent, meets 
the whole case, the answer is deemed to be evasive.™ — 

An answer will be insufficient when the defendant excuses himself from 
answering; when he has good ground for not answering he must take advantage 
of it by demurrer or by plea, for it isa general rule of pleading in chancery 
that a defendant cannot by answer excuse himself from answering; and when 
he attempts to answer, he must answer all the charges contained in the bill, and 
all the interrogatories properly founded upon them, as far as they are necessary 
to enable the complainant to have a complete decree, in case he succeeds in the 
suit. To this rule, however, there are some exceptions, already noticed, that 
defendant is not compellable to answer matter which will render him liable to 
criminal punishment or a forfeiture, or subject him to expose the weakness of 
his own title, and others, which have been the subject of our inquiries.” 


» Cooper, Eq. Pl. 325, 326; 3 Brown, Ch. 263; 4 Brown, Ch. 90. 
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If a plaintiff conceives an answer to be insufficient to the charges contained 
in the bill, he may take exceptions to it, stating such parts of the bill as he con- 
ceives are not answered, and praying that the defendant may in such respects 
put in a full answer. These exceptions must be signed by counsel. 

If the defendant conceives his answer to be sufficient, or for any other reason 
does not submit to answer the matters contained in the exceptions, one of the 
masters of the court is directed to look into the bill, the answer, and the excep- 
tions, and to certify whether the answer is sufficient in the points excepted to 
or not. If the master reports the answer insufficient in any of the points ex- 
cepted to, the defendant must answer again to these perts of the bill in which 
the master conceives the answer to be insufficient, unless, by excepting to the 
master’s report,” he brings the matter before the court, and there obtains a 
different judgment.” 

When a defendant has insisted on a matter as a reason for not answering, 
though he does not except to the master’s report, yet he is not absolutely pre- 
cluded from insisting on the same matter in a second answer, and taking the 
opinion of the court, whether he ought to be compelled to answer further to 
that point or not. 

Scandal and impertinence in an answer must be disposed of before the refer- 
ence is made as to the insufficiency of the answer, for such impertinence and 
scandal are waived by a reference for sufficiency.” 

When the defendant preads or demurs to any part of the discovery sought 
by the bill, and also answers, if the plaintiff takes exception to the answer be- 
fore the plea or demurrer has been signed, he admits the plea or demurrer to be 
good ; for, unless he admits it to be , it is impossible to determine whether 
the answer is good or not. But if the plea or demurrer is only to the relief 
prayed by the bill, and not to any part of the discovery, the plaintiff may take 
exceptions to the answer before the plea or demurrer has been argued. 

When the demurrer is accompanied by an answer to any part of the bill, 
even a denial of combination merely, and the plea or demurrer is overruled, 
the plaintiff must except to the answer as insufficient.” But if a plea or de- 
murrer is filed without an answer, and is overruled, the plaintiff need not take 
exceptions, and the defendant must answer to the whole bill as if no defence 
had been made.® 

4380. When a farther answer is required, it is in every respect similar to, 
and indeed it is considered as forming part of, the first answer; and an answer 
to an amended bill is considered as part of the answer to the original bill.“ 
Therefore, if the defendant in a further answer, or an answer to an amended 
bill, repeats any thing contained in a former answer, the repetition will be con- 
sidered as impertinent, unless it varies the defence in point of substance, or is 
_ otherwise necessary or expedient; and if, upon a reference to the master, such 
parts of the answer are reported to be impertinent, they will be struck out as 
such, with costs, which in strictness are to be paid by the counsel who signed 
the answer.“ 


we ee — 
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4381, The effect of an answer upon a defendant is, that it is taken to be true, 
and if false, he may be indicted for perjury ; yet there are many cases in which 
an individual is allowed on application to the court to reform his answer, and, 
in some instances, to take it off the file; but that can be done only by a special 
application, satisfying the conscience of the court how it comes that a document 
which stands in the place of a solemn deposition is now alleged to be founded 
in mistake. 

4382. The facts which he admits by his answer are binding upon the defend- 
ant; but when there are several defendants, the answer of one is not in general 
evidence against the others; such answer is considered evidence for and against 
himself only. The reason of this is, that there is no issue between the parties, 
and there has been no opportunity for cross-examination.” Where, however, a 
defendant in his answer said his memory was impaired by age, and referred to 
another person as having been his agent, and as possessing a more perfect know- 
ledge of the matters inquired after than himself, the agent was made a party, 
and his answer was allowed to be read against the principal.® 

4383. Formerly, when a material fact was put in issue by the answer, the 
courts of equity followed the maxim of the civil law, responsio unius non 
omnino audiatur, and required the evidence of two witnesses as the foundation 
for a decree. But of late years the rule has been referred more closely to the 
equity on which it is grounded, namely, the equal right to credit which a de- 
fendant, when his oath, “ positively, clearly, and precisely” given, and conse- 
quently subjecting him to the penalties of perjury, is opp to the oath of a 
single witness. When this is the case, some corroboration is required ; either 
the testimony of a second witness, or any circumstances which may give a turn 
to the balance ;“ because, so far as the answer of the defendant is strictly re- 
sponsive to the bill, it is admitted as evidence in his favor, as well as against 
him. The reason is, that the plaintiff, by appealing to the conscience of the 
defendant, admits that the answer is worthy of credit as to the matter of the 
inquiry. 

But although the answer of the defendant is evidence in his favor as well as 
against him, this must be understood subject to this qualification, that when the 
answer of the defendant admits a fact, but insists on matter of avoidance, the 
complainant need not prove the fact admitted, but the defendant must prove 
the matter in avoidance.” 

4384. The plea and answer of the defendant are intended to set up a defence 
for him against the charges of the plaintiff as contained in his bill, or the 
answer may admit the charges in the bill to be true. In this last case there is 
no occasion for any altercation between the parties. If, on the contrary, the 
defendant denies the right of the plaintiff to relief or a discovery, the latter 
should consider, first, whether the answer is sufficient in point of law or not. 


“ East India Company v. Keighley, 4 Madd. Ch. 27. 

“ Hayden v. MclIlvain, 4 Bibb, Ky. 57. 

€ Chevet v. Jones, 6 Madd. Ch. 248; Morse v. Royal, 12 Ves. Ch. 855; but see Perre v. 
Castro, 14 Cal. 519. 

4 Anon. 1 P. Will. Ch. 100. See Wood v. Braddick, 1 Taunt. 104; Pritchard v. Draper, 
1 Russ. & M. Ch. 191. 

“ Gresley, Eq. Ev. 4; Walton v. Hobbs, 2 Atk. Ch. 19; Cooke v. Clayworth, 18 Ves. Ch. 
17; Toole v. Medicott, 1 Ball & B. Ch. Ir. 402; Morphett v. Jones, 1 Swanst. Ch. 172; 
Kemeys v. Proctor, 3 Ves. & B. Ch. Tr. 58; Biddulph v. St. John, 2 Schoales & L. Ch. Ir. 
532. But two witnesses are not required to overturn the answer of a defendant as toa 
fact of which he professes ignorance only, and calls for proof, but which might exist and 
not be known to him. Young v. Hopkins, 6 T. B. Monr. Ky. 22; see Cochran v. Evans, 1 
Harr. Del. 200. 

6 2 Story, Eq. Jur. 3 1528; Clark v. Reimsdyk, 9 Cranch, 166. 

& Clark v. ite, 12 Pet. 178. ake 
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If insufficient, the objection ought to be made before any replication, because, 
by replying, the plaintiff admits the sufficiency of the answer, however imper- 
fect it may be; secondly, if the answer is sufficient to defeat the plaintiff, he 
should ask leave of the court to amend his bill; and to this amended bil] the 
defendant may make such defence as he shal] think proper, whether required 
by the plaintiff to answer it or not.* In some cases, however, the court will 
allow the plaintiff to withdraw his replication, he paying the costs which have 
been incurred. 

4385. Formerly, replications were either general or special, but in modern 
times, special replications have been altogether disused, and, of course, re- 
joinders, surrejoinders, etc., have fallen with them. A general replication is a 
general denial of the truth of the defendant’s plea or answer, and of the suffi- 
ciency of the matter alleged in it, to bar the plaintiff’s suit, and an assertion of 
the truth and sufficiency of the bill. 

4386. The effect of a replication is to put the cause completely at issue. 
After the cause has come to a hearing, a the pleadings are carefully exam- 
ined, it is sometimes found that a replication has never been filed; in such case, 
the court will permit the plaintiff to file a replication nunc pro tunc™, 


5 Mitford, Eq. Pl. Jeremy, ed. 328. 

8 Mitford M Jeremy, ed. 321; Storms v. Storms, 1 Edw. Ch. N. Y. 358; Story, Eq. 
Pl. 2 878. See Babb v. Mackey, 10 Wisc. 371. 

% Rodney v. Hare, Mosel. 396; Mitford, Eq. Pl. Jeremy, ed. 323; Gaskill v. Sine, 2 
Beasl. Ch. N. J. 180. as 


CHAPTER XIV. 
INCIDENTS TO PLEADINGS IN GENERAL. 


4388. When an amendment may be made. 

4391. Amendments by the plaintiff. 
4393-4398. Amendments by the defendant. 

4394. Amendment of demurrer. 

4395. Amendment of pleas. 

4396. Amendment of answers. 


4387. Having considered the nature of the pleadings used in the equitable 
jurisdiction of courts of chancery, and the manner in which they are brought 
to a termination, it will next be requisite to ascertain what will be the effect 
of any error or mistake which may have occurred in the course of such pro- 
ceedings. It would be contrary to the nature of equity if a party were to 
lose his suit in consequence of a mistake made in the course of pleadings; for 
this reason, matters of form are never allowed to prejudice a party, ihe real 
and substantial merits of the cause are always looked to. When an error has 
been discovered, and it is insisted on, the courts will either permit an amend- 
ment of the pleadings, that is, the correction of the error, or wholly overlook 
it, as being waived by the party making the objection by not excepting to it in 
a proper time. 

4388. As to the time when amendments may be made, it may be observed 
that before their termination the courts will frequently permit the pleadings 
filed to be altered, for the purpose of effectuating justice, as the interests of the 
party may require, except in case of answers put in upon oath, in which no 
change will be allowed for very obvious reasons.' After the witnesses have 
been examined no part of the pleadings can, in general, be altered or added to 
but under very special circumstances, or in consequence of some subsequent 
event, except that, if the plaintiff at any time discovers that he has not made 
proper parties to his bill, he may obtain leave to amend it, for the special pur- 
pose of adding the necessary parties. 

Though in general, with respect to the original parties and their interests, no 
amendment will be permitted after the cause is at issue and witnesses have 
been examined and publication passed, yet a plaintiff has been permitted, 
under such circumstances, to amend his bill by adding a prayer omitted by 
mistake. Even upon hearing, the court having the whole case before it, and be- 
ing embarrassed in its decision by defects in the pleadings, has permitted 
amendments both to bills and answers under very special circumstances.? 

4389. When new matter has been discovered by either plaintiff or defendant 
before a decree deciding on the rights of the parties has been pronounced, a 


1 Amendments to pleadings to which the parties have deliberately made oath are allowed 
with great caution. Verplanck v. The Mercantile Insurance Company, 1 Edw. Ch. N. Y. 
46. But in matters of form, or mistakes of dates, or verbal inaccuracies, courts of equity 
will permit amendments to answers. Smith v. Babcock, 3 Sumn. C. C. 410; Mitford, Eq. 
Pl. Jeremy, ed. 328. 

? Mitford, Eq. Pl. Jeremy, ed. 331; Davison v. Davison, 2 Beas]. Ch. N. J. 288. 
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cross bill has been permitted to bring such matter before the court to answer 
the purposes of justice instead of allowing an amendment of a bill or answer, 
where the nature of the matter discovered would admit of its being so brought 
before the court; and after a decree upon a similar discovery, a bill of review, ~ 
or a bill in the nature of a bill of review, has been allowed for the same pur- 
pose, both these forms of proceeding being in their nature similar to amend- 
ments of bills or answers calculated for the same purposes, and generally ad- 
mitted under similar restrictions.° 

Sometimes upon the hearing of the cause it has appeared that matter prop- 
erly in issue, or at least stated in the proceedings, has not been proved against 
parties who have admitted it by their answers, although not competent so to 
do, for the purpose of enabling the court to pronounce a decree. In these 
cases the court has permitted the proper steps to be taken to obtain the néces- 
sary proof, and for this purpose has suffered interrogatories to be exhibited ; 
and where the plaintiff has neglected to file a necessary replication, he has been 
allowed to supply the defect.‘ 

. In most of these cases the indulgence given by the court is allowed 
to the mistakes of the parties, and with a view to save expense. But when 
injury may arise to others, the indulgence has been more rarely granted ; and, 
so far as the pendency of a suit can affect either parties to it, or strangers, mat- 
ter brought into a bill by amendment will not have relation to the time of fil- 
ing the original bill, but the suit will so far be considered as pendent from 
the time of the amendment, except that where a bill seeks a discovery from a 
defendant; and having obtained that discovery, the bill is amended by stating 
the result, it should seem that the suit may, according to the circumstances, be 
considered as pendent from the filing of the original bill, at least as to that 
defendant, and perhaps to the other parties, if any, and to strangers also, so far 
as the original bill may have stated matter which might include, in gencral 
terms, the subject of the amendment.’ 

4391 Amending the bill is useful for various purposes: for the correction 
of mistakes or the suppression of impolitic admissions in the original statement, 
for adding parties, for inquiring additional facts, or the further investigation of 
facts which have been partially disclosed, and for putting in issue new matter 
stated in the answer | 

Amendments are allowed to correct errors occasioned by the omission of 
making proper parties, or where a bill is defective in its prayer for relief, or 
there has been an omission or mistake of some fact or circumstance connected 
with the substance of the case, but not forming the substance itself,’ nor repug- 
nant thereto.” Or if, when the defendant has put in his answer, the plaintiff 
thereby obtains new light as to the circumstances of his case, he may amend 
his bil] in order to shape his case accordingly. Imperfections in the frame of 
the bill may be remedied by amending as often as occasion may require; but 
the matter introduced by amendment must not be matter which has happened 


since the filing of the bill, unless the defendant has not put in his answer, in 


3 Mitford, Eq. Pl. Jeremy, ed. 331, 882, 

‘ Mitford, Eq. Pl. Jeremy, ed. 329. 

6 Mitford, Eq. Pl. Jeremy, ed. 329, 830. 

© Gresley, Ev. 21, 22. 

1 Lyon v. Talmadge, 1 Johns. Ch. N. Y. 184; see Dodd v. Astor, 2 Barb. Ch. N. Y. 895; 
Cock v. Evans, 9 Yerg. Tenn. 287. 

8 Verplanck v. The Mercantile Insurance Company, 1 Edw. Ch. N. Y. 46. 

® So too where facts are disclosed upon the examination before a committee which the 
. defendant should have disclosed in his answer, an amendment will be allowed. Hoyt v. 
Smith, 27 Conn. 468. apa 
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which case the bill may be amended by adding such supplemental matter.” 
When matter has been discovered after the answer has been filed, which is then 
called new matter, it cannot be introduced by the amendment, the only way to 
introduce it is by filing a supplemental bill.’ 

It is a rule that before issue joined the only way to introduce matter which 
occurred before the filing of the bill is by way of amendment. It cannot be 
introduced by way of supplemental bill. The reason assigned for this is, that 
the original cause is still in fieri. After issue joined it is no longer so, and such 
matter may be introduced by a supplemental bill, which may be filed by leave 
of court. Such supplemental bill, however, cannot be brought without the 
leave of the court, because the plaintiff cannot introduce new matter into the 
same cause after the time for amendment has passed, so as to make a part of it, 
without permission of the court.” 

After a plea set down for argument the plaintiff may amend his bill; and 
though taking exceptions to an answer accompanying a plea is an admission of 
the plea, yet amending the bill after the plea is not to have the effect of allow- 
ing the plea. So at any time before a demurrer is allowed the plaintiff may 
amend the bill.“ If, upon hearing the cause, the plaintiff appears entitled to 
relief, but the case made out by the bill is insufficient to ground a complete de- 
cree, the court will not allow an amendment, but will sometimes give the plain- 
tiff leave to file a supplemental bill, to bring before the court such matter as is 
necessary, in addition to the case made out by the original bill. If the addition 
of parties only is wanted, an order is usually made for the cause to stand over, 
with liberty for the plaintiff to amend his bill by adding the proper parties." 

4392. Considering infants under its protection, the court will not permit an 
infant plaintiff to be injured by the manner in which his bill has been framed. 
Therefore, where a bill on behalf of an infant submitted to pay off a mortgage, 
and, upon hearing the cause, the court was of opinion that the infant was not 
bound to pay the mortgage, it was ordered that the bill should be amended by 
. striking out the submission. And when, by the bill, a matter has not been 
properly put in issue, to the prejudice of the infant, the court has generally 
ordered the bill to be amended.” 

4393. A defendant may also amend his pleadings, but this is allowed with 
much more caution than in the case of a plaintiff. These amendments may be 
allowed with regard to demurrers; to pleas; to answers. 

4394. A demurrer cannot, as a plea, be good in part and bad in part, with 
reference to its extent, or the quantity of the bill covered by it; and if it is too 
general, it must be overruled; but, in such case, the court will exercise a dis- 
cretion, when a fair case is made, to give the defendant leave to amend, and to 
narrow it upon proper terms, which is a guard upon the practice. 

4395. Although the court will permit pleas to be amended when there has 
been an evident mistake or slip, and the material ground of defence appears 
sufficient, yet the court always expects to be told precisely what the amendment 
is to be, and how the slip happened, before the allowance of the amendments 


1 Cooper, Eq. Pl. 382; Mitford, Eq. Pl. Jeremy, ed. 324; Van Maren v. Johnson, 15 Cal. 
808; Brookover v. Hurst, 1 Metc. Ky. 665. 

n Mitford, Eq. Pl. Jeremy, ed. 326; Stafford v. Howlett, 1 Paige, Ch. N. Y. 200; Ham- 
mond v. Place, Harr. Ch. Mich. 438. 

12 Story, Eq. Pl. 2 890. 

13 Gorham v. Wing, 10 Mich. 486. 
He Cooper, Eq. Pl. 334; Mitford, Eq. Pl. Jeremy, ed. 826, 827; Fulton v. Smith, 27 Ga. 
1$ Mitford, Eq.-Pl. Jeremy, ed. 827; Cooper, Eq. Pl. 385; Story, Eq. PL 2 892. 
% Cooper, Eq. Pl. 836. ý par ma oa 
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takes place. But though leave will be given to amend pleas, yet the defendant 
is usually tied down to a very short time in which to amend. In some cases 
where the amendment of the plea cannot be made in consequence of its con- 
struction, the court have granted the defendant leave to withdraw his plea, and 
plead de novo in a fortnight.” 

When a plea is clearly good in substance, but is considered as objectionable 
in point of form, as not concluding in bar or otherwise, and not stating some 
other necessary things, leave will be given to amend.” | 

4396, When the defendant has given the sanction of an oath to his defence, 
the court cannot allow amendments, for obvious reasons, except in small matters 
not of any substantial importance, unless upon evidence to the court of surprise. 
The most common case of amending an answer is where, through inadvertency, 
a, defendant has mistaken a fact or a date, then the defendant will be permitted 
to amend, to prevent his being prosecuted for perjury.” In general, however, 
this indulgence is confined to mere mistake or surprise ;* and the amendment 
will be allowed or refused in the sound discretion of the court.” 

An amendment of the bill entitles the plaintiff to amend the plea or answer.” 

4397. A distinction has also been made between the admission of a fact and 
the admission of a consequence in law or in equity. When, therefore, a de- 
fendant, after putting in an answer, discovered a ground or defence to a bill of 
which he was not before informed, a purchase by the person under whom he 
claimed, without notice of the plaintiff's title, which could only be used by way 
of defence, and could not be the ground of a bill of review, the court allowed 
the answer to be taken off the file, and the new matter to be added, and the 
answer resworn.” 

4398. When a fact which may be of advantage to a defendant has hap- 
pened subsequently to his answer, it cannot with propriety be put in issue by 
amending his answer. If this appears to the court on the hearing, the proper 
way seems to be to order the cause to stand over till a new bill, in which the 
fact can be put in issue, be brought to a hearing with the original suit; and a 
bill for this purpose seems to be in the nature of a plea puis darrein continu- 
ance at the common law.” 

In some cases the defendant is allowed to take advantage of such a state of 
facts by filing a supplemental answer.” 


1 Nobkissen v. Hastings, 2 Ves. Ch. 85. 

18 Cooper, Eq. Pl. 236; Newman v. Wallis, 2 Brown, Ch. 143, 147; Brooks v. Miller, 1 
OB Chavet Ea PL 387 Mitford, Eq. Pl. J ed. 328; Story, Eq. Pl. ¢ 896 

er, Eq. Pl. 387; Mitford, Eq. Pl. Jeremy, ed. 328; Story, Eq. ; 
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1 Wiggin v. Dorr, 3 Sumn. C. C. 410; Calvert v. Carter, 18 Md. 73. 

3 Bassett v. eran Co., 43 N. H. 249; Logan v. Tibbott, 4 Greene, Iowa, 389. 

8 Patterson v. Slaughter, Ambl. Ch. 292; Mitford, Eq. Pl. Jeremy, ed. 328, 329; Cooper, 
Eq. Pl. 337; Soy, . Pl. @ 897. See Denton v. Logan, 8 Mete. Ky. 484. 
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THE EVIDENCE IN EQUITY. 


4399. The proceeding after the pleadings. 
4400. The evidence. 
4406-4419. The matters to be proved. 
4407-4414. Admissions. 
4408-4413. Admissions upon record. 
4409. Actual admissions upon record. 
4412. Constructive admissions upon record. 
4414. Admissions by agreement between the parties. 
4415. The burden of proof. 
4416. The proof must be confined to the matter in issue. 
4420. Documentary evidence. 
4421-4437. Oral testimony. 
4422. The competency of witnesses. 
4423. The examination of witnesses by the examiner. 
4424. The examination of witnesses by commission. 
4425. Depositions taken under the act of congress. 
4426-4434. Demurrers to interrogatories. 
4428. Demurrers on the ground of incompetency. 
4430-4434. The privilege of the witness. 
4431. Because the answer may subject the witness to a criminal charge. 
4432. Because the answer may subject the witness to a forfeiture. 
4433. Because the answer tends to degrade the witness. 
4434. Because it is against public policy. 
4435. Proceedings on the return of the evidence. 


4399. Having explained the various proceedings in a chancery suit, the 
selection of parties, the several kinds of bills, and the defence which may be 
set up to the charges of the plaintiff, the whole course of pleadings, and how a 
cause is brought to an issue, the next object of examination will be the pro- 
ceedings which follow. These will be considered in two chapters, relating to 
the evidence; the hearing; and the decrees. 

4400. While many of the rules relating to the admissibility, competency, 
and effect of evidence must be the same in equity as at law, there are yet dif- 
ferences arising from the restricted jurisdiction in equity, the character of the 
tribunal which is to give the decision, the nature of the relief afforded render- 
ing special inquiries necessary, and other causes which require a special exam- 
ination here. The subject of evidence at law having been previously consid- 
ered, it will only be necessary now to attend to the points of difference. 

440L One important difference will be found to arise from the limited juris- 
diction in equity as compared with the whole range of jurisdiction at law. In 
each branch the evidence of course must be directed toward the point in issue. 
This in equity, in a large majority of instances, involves some matter of fraud, 
accident, or mistake. At law, however, the issue may relate to almost any mat- 
ter connected with human affairs; crimes, damages caused by tortious acts or 
breach of contract, and an infinity of various matters may be involved. Of 
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course, then, those rules of evidence peculiarly applicable to those excluded 
classes are of no service in matters in equity. 

4402. Evidence in equity is somewhat circumscribed by the nature of the tri- 
bunal itself and the distinct character of its proceedings. Matters are frequently 
brought into a trial at law on which there can be no question in the mind of 
the judge and the bar as to the proper verdict, yet a great latitude is allowed 
for the production of evidence which may influence the feelings and prejudices 
of an inexperienced and irresponsible jury. On the contrary, an equity suit is 
to be deliberately decided by calm reason alone; it usually contains points of 
real legal difficulty, and depends upon the close application of principles to the 
main facts of the case. Consequently, much discursive matter is pruned away 
from the evidence in equity, and suits are not unfrequently decided upon mu- 
tual admissions alone.' | 

4403. There is a marked difference between the laxity allowed in certain © 
cases in equity and the strictness insisted upon at law. At law, for instance, 
a mass of cases and rules may be found under the head of variance; courts of 
equity, on the contrary, do not readily admit the importance of a mistake or 
inaccuracy, and will without difficulty allow a flaw to be remedied by amend- 
ment. f 

4404. Sometimes courts of equity allow a minuteness and an extension when 
an investigation has been fairly entered upon in equity, which leads into innu- 
merable ramifications. For example, a dispute concerning a trust requires due 
proof of deeds and wills, and thence may lead to questions of forgery and con- 
spiracy, and trench upon the criminal jurisdiction. In cases of fraud and trusts 
a court of equity does not confine itself within strict rules, as they do at law, 
but for the sake of justice and equity will enter into the merits of the case in 
order to come at fraud, or to know the true and real intention of a trust or use 
declared under deeds.’ 

4405. The whole system of evidence in the courts of equity is an engrafting 
of the rules established amongst English lawyers upon the forms used by the 
civilians, for the maxim @quitas sequitur legem applies with full force to this 
branch of the law.‘ 

4406. We shall next consider in order the three matters of admissions, 
the burden of proof, or onus probandi, and the restriction of the evidence to 
the matters in issue. 

4407. It is a general rule that whatever is necessary to support the case of 
the plaintiff so as to entitle him toa decree against the defendant, or in the 
case of the defendant to support his own case, as made by his answer against 
that of the plaintiff, must. be proved, unless it is admitted by the other party. 
This leads us to consider what admissions will render the production of proof 
unnecessary. 

Admissions are the declarations which a party, by himself or those who act 
under his authority, make of the existence of certain facts. The admission is 
simply the testimony which the party admitting bears to the truth of an obli- 
panon or of a fact against himself. Admissions are either upon the record or 

y agreement between the parties. 
8. Admissions upon record are actual, or such as appear in the bill or 
the answer, or constructive. 

4409. Actual admissions are said to be plenary or partial. They are plenary 
by force of the terms used, not only when the answer runs in this form, “ the 
defendant admits it to be true,” but also when he simply asserts, and, generally 


1 Gresley, Ev. 2. 3 Gresley, Ev. 2. 
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speaking, when he says “ he has been informed, and believes to be true,” with- 
out adding a qualification, such as, “that he does not know of it of his own 
knowledge ío be so, and, therefore, does not admit the same.’ Partial admis- 
sions are those which are delivered in terms of uncertainty, mixed up, as they- 
frequently are, with explanatory or qualifying circumstances. The admission 
must be very explicit and unqualified, to dispense with the production of that 
which constitutes the foundation of the suit. 

The plaintiff, of course, cannot read any part of his own bill as evidence in 
support of his case, unless it is corroborated by the answer; and so much as is 
so corroborated may be considered as embodied in the answer, and it is, there- 
fore, an admission of its truth. 

In those cases, however, in which the rause is set down for a hearing upon the 
bill and answer, the allegations of each are to be taken as true,® except where 
they contradict each other; in this case, if the answer be on oath, the averments 
of the bill which are denied by the answer will not be taken as true.’ 

4410. Though, at law, it is a general rule that a bill in chancery will not be 
evidence, except to show that such a bill did exist, and that certain facts were 
in issue between the parties, in order to introduce the answer or the disposition 
of the witnesses, and that it cannot be admitted to prove any facts either alleged 
or denied in the bill, yet a different rule prevails in equity, and the bill may be 
read in evidence by the defendant of any matter therein averred.° 

This right of the defendant to read the plaintiff’s bill as evidence is confined 
to the bill as it stands on the record; for if it has been amended, the amended 
bill is the only one upon record.’ : 

4411. An answer is evidence of almost irresistible strength against the de- 
fendant who files it, or any person claiming under him, for it is a deliberate state- 
ment on oath of the truth of all it contains. It is only so far short of being 
conclusive that it may be proved to have been sworn to under erroneous impres- 
sions..° The answer of an infant cannot be read against him in another suit; 
but it may be used against the guardian in a cause which he defends in a 
different capacity, for it is his admission upon oath.” 

When, instead of replying to the defendant’s answer, the plaintiff sets down 
the cause for hearing on bill and answer, the defendant is at liberty to read his 
answer as evidence in favor of his own case, and the decree is made on the as- 
sumption that every fact stated by the defendant is true.” If. the plaintiff files 
a replication, he precludes the defendant from reading his answer, except as to 
costs, and imposes upon him the necessity of proving the statements therein 
contained by an examination of witnesses.“ The answer of the defendant may 
be read on a question of costs to the extent only of showing that, either from 
some offer or some statement contained in it, the whole or part of the costs in- 
currred subsequent to the answer were unnecessary. 


6 Cox v. Allingham, Jac. Ch. 339. 

€ Gaskill v. Sine, 2 Beasl. Ch. N. J. 130; Buntain v. Wood, 29 Ill. 504; Rogers v. Mitchell, 
41 N. H. 154. 

1 Tainter v. Clark, 5 All. Mass. 66; Rogers v. Mitchell, 41 N. H. 154. 

® Ives v. Medcalfe, 1 Atk. Ch. 63. 

®2 Daniell, Chance. Pract. 398, 399. 

10 Weider v. Clark, 27 Ill. 251. 

u Beasly v. Magrath, 2 Schoales & L. Ch. Ir. 34. The admissions in the answer of a guar- 
dian ad litem do not dispense with the necessity of proof. Chaffin v. Kimball, 23 Ill. 36. 

12 Trout v. Emmons, 29 Ill. 433. 

B See Culbertson v. Lucky, 13 Iowa, 12. An answer not sworn to or sworn to when not 
required is of no force as evidence, but merely puts in issue the allegations of the bill. 
Morris v. Hoyt, 11 Mich. 9; Wilson v. Holcomb, 13 Towa, 110; Dorn v. Bayer, 16 Md. 
144; Rainey v. Rainey, 35 Ala. N. s. 182. 

14 Smith, Chanc, Pract. 340; 2 Daniell, Chance. Pract. 404. 
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4412. With to constructive admissions, the most ordinary instance of 
them is, when a plea has been put in by a defendant, either to the whole ora 
part of the bill; in that case, the bill, or that part of it which is pleaded to, so 
far as it is not controverted by the plea, is admitted to be true. When the 
plaintiff has replied to a plea, he may, therefore, rest with that admission, and 
need not go into evidence as to that part of his case which the plea is intended 
to cover, unless the plea is a negative plea, in which case it will be necessary to 
prove the matter negatived, for the purpose of disproving the es in the same 
manner, that he may enter into evidence for the purpose of disproving the 
matter which has been pleaded affirmatively. 

For the same reason, where a special replication is put into an answer, all 
roars parts of the answer which are not denied by the replication are admitted 
to be true. 

4413. There is a great difference between actual and constructive admissions, 
with respect to the manner in which they are represented to the court; the for- 
mer are read to substantiate the case of the party reading them, in the same 
manner as other proofs in the cause; the latter are presented to the court at 
the outset of the hearing, by the counsel opening the pleadings, for the purpose 
of showing what are the matters in issue between the parties.” 

4414, Admissions by agreement between the parties are in general made to 
gave expense or to prevent delay. They should E in writing and in explicit 
terms, without ambiguity, and signed by the parties or their solicitors, the so- 
licitor employed by the party being considered sufficient to bind his principal, 
as it is inferred that he had authority for that purpose. 

The parties of course may admit what they please, but they are not allowed 
to make admissions which will violate the known principles of law; as, where 
a husband was willing his wife should be examined as a witness against him in 
an action for a malicious prosecution.” 

4415. When the facts are not admitted by an actual agreement, nor by im- 
plication, they must be proved, and the first question to be considered is, upon 
whom is the barden of proof, or the onus probandi, cast. 

It has already been laid down as a general proposition that the point in issue 
is to be proved by the party who asserts the affirmative, according to the prin- 
ciple of the civil law: ei incumbit probatio qui dicit, non qui negat." 

Thus, in general, it rests upon the complainant to establish by evidence 
aliunde the truth of the matters alleged in his bill;'® and even where a decree 
is asked for, that the bill be taken pro confesso, the defendant being in default, 
the court in its discretion may yet require further evidence.” 

A sworn answer which is responsive to the bill is equivalent to the testimony 
of a disinterested witness in dispute of the allegations of the bill.” So far as 
the answer sets up new matter it must be proved aliunde.” 

4416. As the party on the other side does not come prepared to answer any 
thing but what is put in issue, it is a fundamental maxim, in equity, as well as 
at law, that no proof can be omitted of any matter which is not noticed in the 
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pleadings. It is for this reason that, in the frame of bills, an introduction of 
every fact which the plaintiff means to prove is required, and that a defendant 
must state in his answer every thing of which he intends to avail himself in 
his defence.” : 

4417. But to the rule thus broadly laid down there are certain exceptions. 
The cases in which these exceptions are principally applicable are those where 
- the character of an individual, or his general behavior, or quality of mind, 
comes in question ; as, when, for example, it is alleged that a man is non compos, 
it is the experience of every day that you may give particular acts of madness 
in evidence, and not the general evidence only that he is insane. For the same 
reason where a bill charges that a man is addicted to drinking, and liable to be 
imposed upon, the plaintiff is not in general confined to prove drunkenness 
generally, but particular instances are allowed to be given. In like manner 
where a bill charged that the defendant was a lewd woman, evidence of partic- 
ular acts of incontinence was allowed to be read.” In cases of this nature, 
however, it is necessary in order to entitle the party to read evidence of partic- 
ular facts that they should be pointed directly to the charge.” 

4418. It is not only a rule that the evidence must be confined to the issue, 
but that the substance of the case made out by the pleadings must be proved ; 
that is, all the facts in the pleadings which are necessary to the case of the party 
alleging them, and which are not the subject of admissions, either in the plead- 
ings or by agreement, must be established by evidence.” 

4419. Not only must the substance be proved, but the evidence must be 
substantially the same case as that which the party has stated upon the record ; 
for the court will not allow the party to be taken by surprise by a case proved 
on T other side, different from that upon the record, as set up by him in his 

eadings. 

j 4420. When treating of the evidence which might be given in a suit at law, 
the subject of documentary evidence was so fully examined that it will be un- 
necessary here to repeat the rules there laid down.” 

4421. By oral testimony is meant the spoken evidence given by a witness. As 
to the manner in which it is given in chancery, it is proper to consider the 
competency of the witnesses, their examination he an examiner, their examin- 
ation under a commission, of depositions taken under the act of congress, de- 
murrers to interrogatories, proceedings on the return of the evidence. 

4422. The first subject has been fully considered in another place.” 

4423. Witnesses in chancery are not in general examined as they are at law 
in open court in the presence of the judges. There are three modes of exam- 
ining them, namely, by an examiner appointed by the court, or by commission 
under the seal of the court, or under the act of congress. 

When the witnesses reside within the distance prescribed by law or the rules 
of the court, it is usual to apply to the court to appoint an examiner, who is 
generally a counsellor or solicitor in the court, who is thereupon authorized to 
take the depositions of the witnesses for either party. 

In general, the witnesses attend voluntarily before the examiner, but should 
they refuse, they may be compelled by subpcena and attachment for contempt 
for disobeying it. 

Interrogatories in writing are sometimes filed, and these are to be answered 


z 2 Daniell, Chance. Pract. 411. 
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by the witness, but in some jurisdictions questions are asked of the witnesses 
by the solicitors or counsel of the parties. 

Before the witness is examined, the examiner administers an oath or afirm- 
ation to him. In the examination he is not bound by the interrogatories to 
the letter, but he ought to explain every matter to the witness which arises ne- 
analy upon them. He ought to put the Fa to the witness, take 
down the answer in writing upon paper, concluding the answer to each interrog- 
atory before another is put. À 

When all the interrogatories have been gone through, the examiner should 
carefully read the whole of the deposition to the witness, who, if he be satisfied 
with it, signs it, or, which is the safer mode, signs each sheet in the presence 
of the examiner. If he wishes to vary his testimony, or to make any alter- 
ation in or addition to it, he must do so before signing the deposition; for 
after it is complete, there is no reason why he should not sign it before leav- 
ing the examiner. So important is the signature of the witness to his deposi- 
tion that should he die after his examination is completed, and before it is 
signed, the deposition cannot be made use of.” It seems, however, that if a 
witness, having signed his examination in chief, dies before he is cross-examined, 
his deposition may be read in evidence; the court, however, bearing in mind 
that the cross-examination had not taken effect, especially if it appeared that 
the party had lost any material fact which was within the knowledge of the 
witness, and could not have been proved by other means.” 

4424. When a witness resides or is abroad, so that his attendance cannot be 
procured before the examiner, a commission to take his deposition may be 
issued. This is done either by leave of court, specially granted, or by virtue 
of a general rule of the court, or of some legislative act. 

Interrogatories are filed in the proper office, and notice is given to the oppo- 
site party or his counsel of the same. Within the time prescribed by the rules 
of the court, cross-interrogatories may be filed. Commissioners may be named 
by either party, and then the commission ‘issues. This authorizes the commis- 
sioners to call before them the witnesses and to take their depositions in writing; 
and commands them to return the same, together with the interrogatories and 
the writ, sealed up, generally within the time therein limited ; but before they 
proceed to the examination of witnesses, it directs them severally to administer 
the oath accompanying the commission to each other, and also to the clerk or 
clerks employed in transcribing or engrossing the depositions. 

The commissioners execute the commission by reducing to writing the several 
answers to the interrogatories as the witnesses give them, having first adminis- 
tered an oath or affirmation to each witness to make true answers to the said in- 
terrogatories, and also to the clerk or clerks employed to take and write down, 
transcribe, and engross the depositions of all and every the witness and wit- 
nesses produced and examined by the commissioners, or any of them named in 
the commission." 

After the commission has been thus executed the commissioners annex the 
deposition of the witnesses to it, together with a copy of the oath they have 
taken: and indorse on the commission, “ The execution of this commission ap- 
pears in certain schedules hereto annexed ;” this is signed by the commissioners; 
they next wrap the whole in an envelope, which is sealed, and the names of the 
commissioners written upon it. It is then addressed to the person designated, 
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and is either delivered to a messenger, or put into the post office, to be trans- 
mitted by mail.” 

4425. In the courts of the United States, depositions may be taken under 
the act of congress without giving notice. By the rules of practice for the 
courts of equity of the United States, it is ordered that in such case, if no notice 
is given to the adverse party of the time and place of taking the deposition, he 
shall, upon motion and affidavit of the fact, be entitled to a cross-examination 
of the witnesses, either under a commission or by a new deposition taken under 
the act of congress, if a court or a judge thereof shall, under all the circum- 
‘stances, deem it reasonable. 

4426. By a demurrer to interrogatories is understood the reasons which a 
witness tenders or assigns for not answering a particular question in interrog- 
atories.* Every witness is bound by the form of the oath administered to him 
previous to his examination “to make true answers to all such questions as 
shall be asked of him upon the interrogatories” filed for his examination. If 
this obligation were to be strictly insisted upon, it might, in many cases, be pro- 
ductive of great injury either upon the witness himself or upon others, by com- 
pelling him to disclose matter which it is against the principles by which the 
courts are usually governed that he should discover. In a court of law, a 
witness has it in his power immediately to take the opinion of the presiding 
judge as to his right to withhold an answer to any question which may be put 
to him; but in courts of equity a witness has no such power, nor can the ex- 
aminer or commissioner before whom a witness is examined, not being author- 
ized to pronounce a judgment as to the propriety of the question put to the 
witness ; still the witness is not left without a remedy, and a method is provided 
by which he may submit his objection to answer the various questions proposed 
to him to the decision of the judge. This is done by a demurrer to interrog- 
atories.™ 

The word demurrer has not the same meaning as when it is applied to a bill; 
there is a marked difference. Demurrers to interrogatories differ from demur- 
rers to bills in this, that the former depend upon extrinsic facts, and are sup- 
ported and opposed by affidavits. The witness states on oath his reasons for 
refusing to answer,” which are taken down and sworn to by him, with the in- 
terrogatories. 

4427. There is no particular form either for the demurrer or for, the affida- 
vits, and only one material restriction, namely, that the witness must not state 
what would have been the effect of his answer if given, for that would allow 
evidence to transpire before publication has regularly passed.” 

The grounds upon which a witness may protect himself from answering to 
interrogatories are nearly the same as those which a defendant has a right to 
insist upon as a reason for not giving the discovery required by the bill. These 
are principally reduced to two: that he is incompetent to give the evidence de- 
manded of him, as that he is a party interested, or that the information required 
of him was obtained professionally, or he may state a particular privilege which 

rmits any individual to remain silent, when a direct answer might subject 


im to penalties. l 
4428. The ground of objection to an interrogatory because the witness has an 
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interest, that is, that the answer to it may lead to a decree against him, is avail- 
able in those cases where the witness is a party to the suit, or has a direct in- 
terest in the subject matter.” 

4429. The shicstion on the ground of professional confidence proceeds upon 
the same principles as are applicable to the case of defendants by which coun- 
sel, attorneys, solicitors, ad proctors are restricted in their testimony. They 
are not permitted to disclose any information which they may have obtained in 
the capacity of professional advisers, They are considered as the same person 
with their clients, and are entrusted with their secrets.” Asa professional man, 
well acquainted with the facts and pleadings, is or ought to be himself best 
able to fix the point beyond which his examination cannot properly be extended, 
the objection is generally brought before the court in the form of a demurrer to 
interrogatories; but the right to withhold the answer is the privilege not of 
the witness ‘but of the client; it amounts toa species of incompetency. One 
of its properties is that it may at any time be waived by the client. 

4430. When the right of the witness is a personal privilege, and he chooses 
to waive it, he may do so, and he will be competent. The objections usually 
made to answering interrogatories, and which are the grounds of demurrer, are 
four in number. 

443L No man is bound to criminate himself; he may therefore demur to an 
interrogatory the answer to which, however remotely connected with the fact, 
might have a tendency to prove him guilty of a crime or misdemeanor.” An 
instance, showing the great extent to which this principle has been carried, oc- 
curred at nisi prius. In an action for a libel, in the shape of an extra-judicial 
affidavit sworn before a magistrate, it was held that the magistrate’s clerk was 
not bound to answer whether, by the defendant’s orders, he wrote it out and 
delivered it to the magistrate, because copying and showing a libel is assisting 
to publish it.“ 

4432. Whenever the answer to the interrogatory might subject the witness 
to a forfeiture of his estate, or any thing in the nature of a forfeiture, he may 
demur ; the rules respecting this ground of protection are very similar to those 
‘where the ground of protection is a penalty.“ 

4433. A man’s honor is as valuable as life itself, and the law will not per- 
mit it to be unnecessarily assailed, and will protect it. A witness may demur 
to an interrogatorv the answer to which may show disgraceful conduct on his 
part. The principal question in cases of this kind is what shall be so consid- 
ered.“ Indeed, a case may be found where a demurrer by a witness to answer 
an ae defamatory of a third person, and not material to the case, was 
allowed. 

4434. Whenever it is against public policy that the witness should disclose 
his knowledge of facts, he may demur to interrogatories requiring him to tes- 
tify as to them. Thus, a grand juryman may demur to a question requiring 
him to disclose what passed in the jury room; one who possesses secrets of state, 
the disclosure of which would be prejudicial to the public interest, may de- 
mur. 
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4435. After the evidence has been returned either by the report of an ex- 
aminer or an executed commission, it must pass publication. By this term is 
understood, in chancery practice, that liberty is given to the officer in whose 
custody the depositions of witnesses in a cause are lodged, either by the con- 
sent of the parties or the rules of the court, to show the depositions openly 
and to give out copies of them.” 

4436. The next matter to be considered is, whether there are any such de- 
fects in their substance or form, or the manner of taking them, as will induce 
the court to suppress the depositions. The ground upon which they will be 
suppressed is either that the interrogatories upon which they have been taken 
are leading, or that the interrogatories and the depositions taken upon them, or 
the depositions alone, are scandalous, or else that some fraud or irregularity has 
occurred in relation to them. A deposition may also be supp , because a 
witness has disclosed some matter which has come to his knowledge as solicitor 
or attorney of the party applying.® 

. As general rule, there can be no re-examination of a witness after 
he has once signed his name to the deposition, and turned his back upon the 
commissioner or examiner,” for fear of tampering with or inducing him to re- 
act or qualify what he has sworn to. But justice requires in some cases that a 
second examination of the same witness should take place, and it will be 
ordered accordingly. Thus, where the depositions have been suppressed for 
some irregularity in the conduct of the cause, accidental and unintentional, the 
court will direct the witnesses to be re-examined and cross-examined upon the 
original interrogatories,” unless the depositions have been suppressed on account 
of the interrogatories being leading, in which case it must be upon a new set 
of interrogatories, to be settled by the master.” In some cases, too, where the 
depositions have not been suppressed, the court will make an order after publi- 
cation for the examination of witnesses, for the purpose of proving some facts 
which have been omitted to be proved upon the original deposition ; as, where 
the loss of a deed had been omitted to be proved by mistake, upon petition the 
plaintiff was allowed to exhibit an interrogatory before the examiner for the 
purpose of proving that the deed was lost.” 
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4438. When the case has been fully prepared, it is set down for hearing ; that 
is, the cause is put upon a list containing all the causes to be argued or heard, 
which list is made out for the use of the court. The cases are regularly called, 
and upon being reached they are argued by counsel or continued. The most 
usual reasons for applying to continue a cause are the discovery of some defect 
in the pleading which may render an amendment of the bill necessary.’ 

Before the hearing the counsel prepare a paper book, or brief, for the hearing, 
which contains the title of the cause, a copy of the bill and answer, and such 
depositions as may have been taken, and such other matters which are spread out 
upon the record, so as to show all the points of the case. 

When the case is called up, the counsel for the plaintiff generally open and 
close. The judges afterward make their decree, and geara give an opinion 
and the reasons upon which they found it. 

4439. After having heard the arguments of the counsel of the respective 
parties, and fully considered the facts and the law of the case, the court pro- 
nounces its decree, which is a sentence or order of the court determining the 
right of all the parties to the suit, according to equity and good conscience. 
The decree is pronounced in open court, and entered upon the record. 

In the further consideration of decrees it will be convenient to distribute the 
subject into the following heads: of the several kinds of decrees; of their 
form ; upon whom the decree is binding; how it is enforced. 

4440. The several kinds of decrees may be reduced to four: decrees nisi; 
decrees taken pro confesso ; interlocutory decrees; and final decrees. 
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4441. By the English practice, when the cause is put in the paper of causes 
for hearing it is called in its rotation, and the bill is opened by the junior coun- 
sel for the plaintiff; if the defendant does not then appear by his counsel to 
open his answer, the court calls upon the plaintiff to prove the service of the 
subpena to hear judgment, and upon that being done the plaintiff’s counsel 
pray what decree they are of opinion will be most advantageous to their client, 
and the court accordingly pronounce the same, superadding thereto a provisional 
clause, “that the decree is to be binding upon the defendant, unless, being 

erved with process, he shall, within a limited time, show cause to the contrary. 
his decree, being sub modo only, is emphatically called a decree nisi, or unless 
cause is shown.’ 

In praying a decree of this sort, the counsel ought to be very careful to em- 

brace in it such directions only as he will be able to support in case the de- 
fendant appears to show cause, because a decree of this nature is not considered 
as a judgment of the court, but as an act of the party who obtains it, conceiv- 
ing what the judgment would be if the other party had appeared, and it is 
taken at the Peril of the party obtaining it, if he cannot support it by his 
pleadings and proofs.’ In this respect it differs from a decree taken pro con- 
fesso, which is an act of the court and not of the party.‘ 
_ 4442. A decree on a bill taken pro confesso is one entered by the court when 
the defendant has made a default in appearing within the time prescribed by 
the rules of court; by the rules of practice for the courts of equity of the United 
States,® “in default of appearance at the proper time, the plaintiff may, at his 
election, enter an order, as of course, in the order book, that the bill be taken 
pro confesso, and thereupon the cause shal] be proceeded in ex parte, and the 
matter may be decreed by the court at the next ensuing term thereof accord- 
ingly, if the same can be done without an answer and is proper to be decreed.” 
= And such decree shall be deemed absolute, unless the court shall, at the same 
term, set aside the same, or enlarge the time for filing the answer, upon cause 
shown upon motion and affidavit of the defendant.” 

Unlike the case of a decree nisi, when the bill is to be taken pro confesso, 
the court hears the pleadings and itself pronounces the decree, and does not 
permit the plaintiff to draw it up as it does in ordinary cases where the de- 
fendant makes default at the hearing;’ and where, upon the hearing, it appears 
that the plaintiff had no equity, the bill will be dismissed.® 

But there are some cases where a decree will not be made on a bill taken pro 
confesso, to avoid collusion, and because it is contrary to sound policy. A final 
decree of divorce à mensa et thoro, therefore, is not made merely upon the 
bill pro confesso in the usual form. The facts of the case must be first ascer- 
tained.’ 

4443. An interlocutory decree is one made when some material circumstance 
or fact necessary to be made known to the court is either not stated in the 
pleadings, or so imperfectly ascertained by them that, by reason of that defect, 
the court is unable to determine finally between the parties; or when farther 
direction generally is reserved till a future hearing. Such further hearing is 
termed a hearing upon further directions, or upon the equity reserved.” 
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Xt very seldom happens that a first decree can be final or conclude the cause; 
for, if any matter of fact be strongly contested, and there is some doubt, the 
court is so sensible of the deficiency of trial by written evidence that it will 
not bind the parties by such trial, but will refer the matter to be tried by a 
jury. As jurors are never summoned to attend the court of chancery, the fact 
is usually ordered to be tried at the bar of one of the courts of law upon a 
feigned issue.” 

The necessary consequence of sending a feigned issue to be tried at law is, 
that no final decree can be made until the feigned issue has been tried. The 
first decree directing the feigned issue’ is therefore merely an interlocutory 
decree, directing the issue and reserving the consideration of the further ques- 
tions in the cause until after the trial of the issue. 

4444. A final decree is one which disposes of the whole cause and leaves 
nothing further to be done ;” it does not reserve the consideration of the points 
of equity arising upon the determination of the legal rights of the parties, or 
of the further eoni upon the master’s report, or the costs of the suit, but 
when made and enrolled, it. may be pleaded in bar to any new bill of the same 
matter. A decree is final, not only when it adjudicates as to the rights of the 
different parties, but also when it dismisses the plaintiff’s bill ;™ for, in such 
case, the decree may be pleaded in bar to a new suit, unless accompanied with 
a direction that the dismissal is to be without prejudice to the plaintiff’s right 
to file another bill. Directions of this sort are inserted, where the dismissal is — 
occasioned by some slip or mistake in the pleadings or in the proof.” 

4445. In their form it may be observed that decrees consist of three parts: 
the date and title; the recitals; and the ordering part. 

4446. The decree commences with a recital of the day of the month and 
year when it was Poronina and the names of the several parties to the cause. 
Both parties should have the titles in the decree which are given to them in the 
bill; if, for example, the plaintiff is described as executor in the bill, he must 
be so named in the decree. 

4447. Formerly, the decree contained recitals of the pleadings in the cause, 
which became a great grievance. Some of the English chancellors endeavored 
to restrain this prolixity. By the rules of practice for the courts of equity of 
the United States, it is provided that in drawing up decrees and orders neither 
the bill nor the answer, nor other pleading, nor any part thereof, nor the report 
of any master, nor any other prior proceedings, shall be stated or recited in the 
decree or order.’ 

4448. The ordering or mandatory part of the decree contains the specific 
directions of the court upon the matter before it. It is manifest that these 
directions must depend upon the nature of the particular case which is the sub- 
ject of the decree; when the decree is merely interlocutory, it directs an issue, 
or a case at law, or an inquiry to be made, or an account to be taken by a 


11 The nature and use of a feigned issue have been explained. See before, 3014. 

1 This is not, properly speaking, a decree; it is more of the nature of a direction for a 
preliminary inquiry, and, for this reason, it is termed “an order;” it is in the nature of a 
‘decretal order,” but, strictly speaking, it is not a decretal order, which is an order in the 
nature of a decree, made upon motion or petition. 2 Daniell, Chance. Pract. 637. 

13 Tennant v. Paterson, 6 Leigh, Va. 196; see Haskell v. Raoul, 1 M’Cord, Eq. So. C. 32; 
Patterson v. Gaines, 6 How. 585; Harvey v. Branson, 1 Leigh, Va. 108; Larue v. Larue, 2 
Litt. Ky. 251; Field v. Ross, 1 T. B. Monr. Ky. 137; Weatherford v. James, 2 Ala. N. 8, 
170; Wright v. Miller, 3 Barb. Ch. N. Y. 382. 

“4 Holmes v. Remsen, 7 Johns. Ch. N. Y. 286; Thompson v. Clay, 8 T. B. Monr. Ky. 


361. 
18 2 Daniell, Chanc. Pract. 638. 
18 Rules of the United States Courts, ray, rule 86. 
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master ; it usually contains a reservation of the further matters to be decided, 
and, generally, also the costs of the suit, till after the event of the issue, or of 
the inquiry or account, shall be known.” 

4449. All the original parties to the suit, and those who are afterward made 
* parties either to the suit or the decree, of full age, compos mentis and sui juris, 
and their privies, and such as claim under them, by an act done pendente lite, 
are regularly bound by the decree.’ 

4450. When one comes in pendente lite, and while the suit is in full prose- 
cution, without any color of allowance or privity of the court, in such case a 
general decree binds such person; but if there were any intermission in the 
suit, or the court were made acquainted with the conveyance, the court will 
order upon the special matter according to justice and equity.” 

But to render thus a purchaser pendente lite bound by a decree, the decree must 
put a conclusion to the matter in question. The pendency of the suit is pre- 
sumed to be known, because all persons, for this purpose, are presumed to know 
what passes in courts of justice, and the presumption is established to prevent 
great mischief which otherwise would arise. When it is only a decree to account, 
that is, still such as affects the purchaser with notice; but when money is secured 
upon an estate, and there is a question depending in the court of chancery upon 
the rights or about that money, but no question relating to the estate upon 
which it is secured, a purchaser of the estate pending the suit will not be affected 
with notice by such implication as the law creates by the pendency of a 
suit.” 

4451. It is one of the cardinal principles, both at law and in equity, that no 
judgment or decree shall be rendered against any one who is not a pary to the 
proceedings, and who has not had an opportunity of being heard, though a 
court of equity will, in the first instance, decree against the party ultimately 
responsible, where the parties are before the court at the time of the decree, but 
not otherwise.” | 

In general, not only parties, but all privies to the parties before the court, 
are bound by the decree. Therefore, though ordinarily the decree only binds 
the parties to the suit, he who purchases during the pendency of the suit is 
bound by the decree which may be made against the person from whom he de- 
rives title. An assignee of an equity of redemption, pending the suit for re- 
demption, is bound by the decree.” For the same reason, a purchaser of an 
estate charged with debts, pending a suit by creditors, is bound by the decree.” 

It is a rule that a conveyance made pending a suit does not vary the rights 
of the parties in the suit: pendente lite nihil innovatur. Such conveyance gives 
no better right to the purchaser.than the grantor had, and has no effect with 
reference to any beneficial result against the plaintiff in the suit; for the liti- 
gating parties are not required to take notice of a title acquired under such 
circumstances, 

But the decree does not bind any one who comes in bona fide by a convey- 
ance from the defendant before the bill exhibited, and where he is not a party, 
either by bill or order.” 

4452. In some of the states, statutes have been passed giving a remedy dif- 


1 2 Daniell, Chanc. Pract, 667. 

18 Pract. Rég. 125; 1 Harrison, Chanc. Pract. 433. 

19 Toth. 45. 

2 3 Atk. Ch. 392. 

n Garnet v. Macon, 6 Call, Va. 308; Sparhawk v. Buell, 9 Vt. 41. 
2 (tarth v. Ward, 2 Atk. Ch. 175. 

2 Walker v. Smallwood, Ambl. Ch. 676. 

™ See Beames, Ord. 7. si 
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ferent from the one at common law, where the writs used in the law courts 
have been adapted to enforce the execution of decrees in equity.” 

At common law, independently of any statute, according to the English 
practice, the courts of chancery act upon the person and not upon the estate, 
so that a decree wil] not bind the right of the defendant in his land. But still 
those courts possess the power not only to commit the parties for their non-com- 

liance with their decrees, but. also will sequester personal estate and Jand, and 
by a writ of assistance order the delivery up of.the possession of the estate 
itself. 

The modes of enforcing a decree where there is no statutory provision for 
that purpose, according to the English practice, which may still be pursued in 
some of the states, are as follows: by writ of execution and attachment, by se- 
questration, and by writ of assistance. 

4453. When a decree or order has been made directing some act to be done 
by any party on record, its performance may be enforced by the personal ser- 
vice of a writ of execution of the decree or order upon that party; and upon 
a neglect to comply with it, an attachment will issue against him for in that 
case he will be acting in contempt of the court. 

There is a marked difference in the effect of a commitment between that pro- 
cess in equity and a commitment under a capias ad satisfaciendum at law; the 
former does not operate as a satisfaction of the decree, and, therefore, the plain- 
tiff may have any other means allowed by law for the purpose of enforcing it. 
The commitment of the defendant for a contempt in not obeying the decree of 
the court will be no bar to a sequestration, or any other remedy. On the con- 
trary, at law, the commitment of the defendant under a capias ad satisfaciendum 
is a complete bar at common law against any further proceeding. 

4454. When the attachment is returned non est inventus, the plaintiff must 
proceed to a sequestration. If, on the contrary, the defendant has been arrested 
under the attachment, and committed for the contempt, the party prosecuting 
the contempt is at liberty to move for a sequestration against him” 

Sequestration in chancery practice is a writ or commission, sometimes directed 
to the sheriff, but most usually to four or more commissioners of the com- 
plainant’s own nomination, authorizing them to enter upon the real and per- 
sonal estate of the defendant, and to take the rents, issues, and profits into their 
hands, and keep possession of them, or pay the same as the court shall order 
and direct, until the party who is in contempt shall do what he is enjoined to 
do, and which is especially mentioned in the writ.” 

4455. When the sequestration has not been executed, in consequence of any 
obstacle lawfully interposed in the way of the commissioners or sheriff, the 
complainant may have a writ of assistance; or when possession is not given 
apon an affidavit of the personal service of the writ of execution and demand 
of possession, and refusal, the plaintiff may then also obtain an order of course 
for a writ of assistance, which is drawn up in this form, “that a writ of assist- 
ance do issue, directed to the sheriff of county, to put the said plain- 


3 Coombs v. Jordan, 8 Bland, Ch. Md. 303; The Cape Sable Company’s Case, 8 Bland, 
Ch. Md. 606. See Norton v. Tallmadge, 3 Edw. Ch. N. Y. 301; Hall v. Dana, 2 Aik. Vt. 381; 
Laflin v. Relyea, 7 Paige, Ch. N. Y. 368; Coleman v. Cocke, 6 Rand. Va. 618; McNair v. 
Ragland, 2 Dev. Eq. No. C. 42. . 

See Dunkley v. Scribnor, 2 Madd. Ch. 448; als le v. Ward, 8 Ves. Ch. 314. 

” 1 Harrison, Chanc. Pract. 191; Newland, Chane. Pract. 18; Blake, Chanc. Pract. 108; 

1 Smith. Chance. Pract. 432; White v. on 1 Edw. Ch. N. Y. 886. 
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on the receipt of the writ, to enter into the premises and eject the defendant 
therein named, his tenants, etc., from the same, and to put the complainant in 
possession, and to defend him from time to time, in case any interruption shall 
be offered to such possession. 

A writ of assistance will be granted, after a sequestration, where the posses- 
sion of the land was in the defendant at the time of the decree, and afterward 
such possession has been delivered to a third person, though for a personal de- 
mand, and oblige the person in possession to come before the court and be 
examined pro intercsse suo.” 

4456. Having attained the end of our labors, if we take a retrospective 
view of the subjects which have so long occupied our attention, we shall nat- 
urally be struck by the fact that the number of rules and their exceptions of 
which our code is composed is immense. Without a correct classification, this 
mass would be a perfect chaos. When properly arranged, these rules are not 
only easily understood by the diligent student, but can be recollected. He who 
would study chronology without a division of time would not accomplish 
much ; but by its proper arrangement into periods it is not difficult to place 
any event which has happened in the course of ages where it ought to be. 

To the unlearned aN superficial observer, it may appear strange that so 
many rules should be required for the guidance of men in the common affairs 
of life. If these rules are so many laws binding on them, it will be asked, 
why is a code made so complex? is it not unjust to require that all persons 
should know these numerous provisions, or be punished for an ignorance which 
is almost unavoidable when they violate any of them? It cannot be denied 
that some of the requirements of the law are arbitrary, and not easily under- 
stood by any but experienced lawyers, yet most of its provisions are founded 
on that common sense which men enerally possess. These rules are a mere 
amplification of the principles of natural justice. Most of them, both at law 
and in equity, have their foundation on the sublime gospel command: “All 
things whatsoever ye would that men should do unto you, do ye even so to 
them.”” Unless laboring under mania, or some other mental defect, men gen- 
erally perceive right from wrong. 

But in a country where the laws are and must reign supreme, it is of the 
greatest consequence that they should be certain, and, for this purpose, they 
must be very numerous. When the balance of justice is put in the hands of 
so fallible a being as man, he must have a rule by which to exercise his power; 
to restrain him from doing wrong when his prejudices incite him to it; to kee 
him within proper bounds in the exercise of his functions; and to support an 
encourage him when he is in the right. The law isa lamp in the path of the 
judge to guide him in his difficult course; a barrier to the oppressor ; a shield 
to the innocent; a protection to the weak; and a blessing to all. In a des- 
pene country, where the will of the sovereign or his minions disposes of the 

ives, the honor, and the propérty of his subjects, laws are unnecessary. The 
same power which makes them puts them into execution; there, the code is 
very simple—the will of a tyrant. 

While, like all other human institutions, the law is not perfect, and has many 
excrescences of which it might be profitably pruned; though it might be greatly 
simplified by casting away many of the provisions which grew upon it ina 
dark age; yet it is the greatest monument human wisdom ever erected, and no 
country can be happy without it; it is the ark of safety, its presence secures 
order and peace, its absence produces chaos and anarchy: in societate civili aut 
lex aut vis valet.® 


2 Bird v. Littlehales, 8 Swanst. Ch. 299, n. (a). » Matth. vii 12 
» Bacon, De Augmentis Scientiarum, lib. viii, c 8, Aph. 1. 
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A V’impossible nul n’est ténu, maxim of, 601. 
A vinculo, divorces, 293. 
Ab initio, when partnership is dissolved, 1502. 
who is a trespasser, 3593. 
when acts are validated, 3604. 
Abandonment of personal property, effect of, 494. 
in insurance, what, 1219, 
what loss will authorize an, 1220. 
when to be made, 1220. 
effect of, 1221. 
Abatement, 
pleas in, 2904-2912. 
to the parties, 2906, 2907. 
to the count, 2908. 
to the writ, 2909. 
to the form of the writ, 2910. 
to the action of the writ, 2911. 
difference between pleas in bar and, 2912. 
of the freehold, what, 2353. ° 
of a nuisance, 2387, 2449. 
by whom made, 2388. 
how made, 2390. 
in trespass, pleas of, 3683. 
in equity, what, 4112. 
effect of, 4112. 
Abator, who is an, 2353. 
Abcuction of children, remedy for, 2292. 
Abeyance, what, 1698. 
Aborigines, rights of, 40. 
Abortion, punishment of criminal, 2236. 
Abridgment, when not a piracy, 3787. 
Abrogation, what, 91. 
Absence, what, 234. 
statute of limitation does not run during, 865. 
Absentees, who are, 234. 
Absolute executor, who is an, 2173, 2680. 
sale, what, 969. 
acceptance of a bill, 1150. 
rights, what, 199. 
property, 468, 3520. 
rights, remedy for injuries to the, 8489. 
incapacity to sue in equity, what, 4029. 
Absque hoc, meaning of, 2985. 
Abuse of process, consequences of, 3593. 
Abusive words, are not an assault, 2213. 
Acceptance 
of a contract, what, 578. 
of a bill, what, 1148. 
by whom made, 1144. 
when to be made, 1145. 
form of, 1146. 
effect of, 1149. 
absolute, 1150. 
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Acceptance of a bill, conditional, 1151. 
partial, 1151 
Acceptor, who is an, 1130. 
Accession, what, 499. 
natural, 500. 
artificial, 503. 
Accessory contracts, what, 702. 
Accident, what, 3826. 
when courts of equity will relieve from, 8827. 
what relieved from, 3826 
when courts cannot relieve from, 8830. 
Accidental, what is, to a contract, 638. 
fire, consequence of, on landlord, 1790. 
on tenant, 1790. 
Accidents, relief relating to, 3791. 
Accord and satisfaction, what, 805, 2482. 
parties to an, 2483. 
requisites of an, 2484. 
effect of an, 2485. 
on surety, 1401. 
Accouchement, proof of, 314. 
Account. 
action of, 3405-3423. 
arties to, 3406. 
or what cause, 3407. 
declaration, 3408. à 
what damages recover in, $411. 
pleas and issue in, 3412. 
evidence to support, 3418. 
judgment quod computet in, 8414. 
proce one before auditors in, 8415. 
nal judgment in, 38420. 
proceedings in error in, 8423. 
annexed, 2856, n. 
ardian bound to keep an, 854. 
ooks, when evidence, 3141. 
stated, what, 2856. 
agent is required to keep, 1351. 
of several partners, how kept, 1528. 
who should be parties to bill for an, 4078. 
jurisdiction of courts of equity in matters of, 8981. 
defences to matters of, 3932. 
effect of a stated, 3935. 
agent, when to, 3938. 
bills praying contribution to an, 8939. 
bills praying apportionment of an, 8941. 
in what cases a Fill will lie for an, 8942. 
Accrue, when does a cause of action, 861. 
Acknowledgment of a debt, effect of, 866. 
Acquiescence, when a ratification, 1313. 
effect of, 3079. 
Act of God, carrier not liable for, 1024. 
Actio personalis moritur cum persona, maxim of, 2754, 2782. 
non, what, 2963. 
Action. 
of man, what, 2113. . 
difference between an interval and, 2119. 
of the writ, pleas in abatement to the, 2911. 
how divided, 2642. 
criminal, 2642. 
civil, 2643. 
real, 2644. 
droitural, 2644. 
possessory, 2644. 
writ of right, 2644. 
writ of entry, 2644. 
writ ancestral, 2644. 
personal, 2645. 
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Actions ah personal, ex contractu, 2646, 8404. 

account, 3405. 
assumpsit, 8424. 
covenant, 3443. 
debt, 8454. 
detinue, 8476. 

ex delicto, 3485, 
case, 8486. 
trover, 8515. 
Ladle, 8555. ~ 


espasa, 8585. 
mixed, 2648, 2651, 3654. 
‘ejectment, 3655. 
waste, 3689, 
scire facias, 3693. 
parties to, 2652-2788, 
ere in, 2789, 
ocal and transitory, 2648, 
in personam, and in rem, 2650. 
Actor, or plaintiff, what, 2652. 
Actual escape, what, 2840, 
Actual notice of title, what, 3878. 
Actual admissions upon record, what, 4409. 
Actus, what, 1633. 
Actus non facit reum, nisi mens sit rea, maxim of, 2215. 
Ad damnum, what, 3434. 
Ad litem, uardian, 346. 
Address of bill, form of, 4160. 
Ademption of a legacy, effect of, 2161. 
Adjunction, what, 504. 
Adjustment, what, 1222, 
how made, 1223, 
effect of, 1225. 
of loss by death, 1285. 
Administrator. 
cannot contract, when, 598. 
who is an, 1544, 2169. 
how a ointed, "1547, 
several kinds of, 1548, 
power of, 1548. 
cum testamento annexo, who, 1551. 
special, 1552. 
as to time, 1555. 
authority, 1553. 
de bonis non, who is, 1553. 
cum testamento annexo, who is, 1554. 
durante minore state, 1555. 
durante absentia, who i is, 1555. 
pendente lite, who i is, 1556. 
when to sue, 2688. 
rightful, 2688, 
wrongful, 2695. 
power of an, 3107. 
Admiralty, when decree of is conclusive, 3560. 
what, 2545. 
-jurisdiction of, 2545, 2620. 
Admissions, what, 3077. 
nature of, 3078. 
form of, 3079. 
time of making, 3080. 
judicial, 3079. 
verbal, 3079. 
implied, 3079. 
who is bound by, 3081. 
of partner after dissolution, effect of, 1517. 
in equity, 4407. 
upon the record, 4408. 
by agreement of parties, 4414. 
Var, II.—4 M 
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Adultery, what, 296. 
proof of, 3506. 
when a bar to marriage, 255. 
when a bar to dower, 1764, 1771. 
is an injury to the husband, 2288. 
cause of divorce. 
an injury to husband, 8628. 
effect of, of wife, 4009. ; 
Advance, whether rent payable in can be distrained for, 2455, n. 
Advancement, when presumed, 8961. 
Advances, agent entitled to his, 1340. 
Advantageous, an accord must be, 2484. 
Adverse possession, what, 2197, 2856, 8675. 
interruption of, 2197. 
Advice, bill when to be ae as per, 1188. 
Advocate, who is an, 2582. 
uitas agit in personam, 8737, 8900. 
ity, what, 251, 1969. 
when a bar to marriage, 252. 
Affirmation, form of an, 8201. 
Affirmative representation, what, 1213. 
Affirmative warranty, what, 1212. 
Affirmative statute, 114. 
Affirmation must be proved, 3092. 
Affirmatives, when two, do not create an issue, 2947, 
equal to an affirmative and negative, 2947. 
Affirmed, when judgment is, 8354. 
Age, entitled to regard, 155. 
of males, 156. 
of females, 157. 
marriage is lawful at what, 238. 
Agency, what, 1269. 
dissolved by incapacity of principal, 1876. 
by incapacity of agent, 1877. 
dissolution of, 1364. 
by acts of the parties, 1865, 
by operation of law. 1872, 
Agent, who is an, 1269, 1275. 
| who may be an, 1276. 
number of, 1277 
kinds of, 1279. 
attorneys at law, 1280. 
attorneys in fact, 1282, 
auctioneers, 1282. 
brokers, 1285. 
clerk, 1287. 
factor, 1288. 
commission merchant, 1288. 
ship’s husband, 1289. 
master of ship, 1290. 
partners, 1291. 
public, 1292. 
payment to an, when good, 1886. 
tender to, when good, 1336. 
demand of, when good, 1336. 
acts of, when part of the res gests, 1836. 
rights of, 1338. 
against principal, 1339. 
against third persons, 1342, 
on contracts, 1343. 
for torts, 1346. 
mode of appointing, 1293. 
authority of, 1297. 
when to sue, 2663. 
may submit to arbitration, 2491. 
not to commit a wrong, 1301. 
incapacity of, 1377. 
liabilities of, 1348. 
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A liabilities to principal, 1849. 
ii to third di 1854. 
on contracts, 1855. 
for torts, 1860, 2770, 3496. 
difference between deputy and, 1307. 
bill against, for an account, 8988. 
Aggravated assault, what, 2218. 
Aggravation, what are matters in, 8588. 
Aggregate corporation, what, 181. 
Agreements, how divided, 675. See Contract 
when reformed in equity, 8886. 
Agistor of cattle, who is, 1010. 
liabilities of, 1010. 
Air, no property in the, 424, 
Alia enormia, what, 2876. 
Alias writ, what, 2797. 
Alias fieri facias, 3398. 
Alien, who is, 163. 
rights of, 41. 
enemies cannot contract, when, 594. 
may be an agent, 1276. 
may sue and be sued in circuit courts, when, 2596, 2680. 
when incapable of holding land, 1999. 
when able to sue in equity, 4029. 
enemy, when able to file a bill of discovery, 4029. 
Alienage, when a good plea, 4810. 
Alienation, what, 1996. 
estate subject to, 1997. 
by whom to be made, 1998. 
to whom to be made, 1999. 
by what instrument made, 2000. 
right of, 1698. 
by matter of record, 2088. 
by papa 2089. 
by fines and recoveries, 2092. 
by devise, 2099. 
of roperty, effect of, on a will, 2158. 
forfeiture by, 1990. 
Alimony, when the wife is entitled to, 2285, 4011. 
Allegatio falsi, consequence of, 1243. 
Allegation, in practice, what, 4159. 
Alliance, what, 1969. 
Allocator, what, iii. 545. 
Allodium, what, 1696. 
Alluvion, what, 432. 
who is entitled to, 432. 
differs from avulsion, 488. 
Alterations in papers, effect of, 8129. 
Alternative agreements, what, 689. 
how declared upon, 2838. 
Ambassadors, domicil of American, 232. 
rights of children of, 40. 
privileges of, 2229, 2800. 
oods of, cannot be restrained, 2468. 
Jurisdiction of supreme court over, 2547. 
Ambiguity, what, 8137. 
latent, 3137. 
atent, 3137. 
Amended bills, answers to, 4380. 
Amendment of a return of writ, how made, 2795. 
of a verdict, what, 8271. 
and jeofails, statutes of, 3295. 
in equity, when to be made, 4388, 4891, 
subject matter of the, 4389, 
by the plaintiff, 4391. 
by infants, 4392. 
by the defendant, 4898, 
of demurrer, 4394, 
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Amendment of pleas, 4395. 
of answers, 4396. 
to a bill, when to be made, 4104. 
of a bill, when proper after demurrer, 4244, 
American states are foreign to each other, 8118. 
Amotion, what, 191. 
Ancestors, what, 1960. 
Ancient lights, what, 1619. 
how right is gained to, 1620. 
right by grant, 1620. 
right by Poea 1620. 
extent of the right to, 1621. 
what is an interruption to an, 1622, 
remedy for interrupting an, 1628. 
protection of, 3800. 
Ancient deeds, how proved, 8066. 
Ancient records, how proved, 3114. 
Animals, how classed as property, 464. 
domits naturs, 469. 
ferse naturse, 469, 476. 
when insurer is liable for the death of, 1218. 
fers nature, not subject of larceny, 2807. 
when not distrainable, 2468. 
rights to, 3608. 
when injury is committed by an, who is responsible, 2770. 
Animus possidendi, effect of, 453. 
Animo revertendi, effect of, 231. 
Annexation of fixtures, what, 1585. 
Annua nec debitum judex non separat ipsum, maxim of, $941. 
Aanu, what, 1688. 
ifference between rent charge and an, 1662, 1688. 
a corporeal hereditament, 1688. 
how created, 1688. 
when payable, 1689. 
Anomalous pleas, what, 4279. 
Answer, what, 4362. 
must be full and perfect, 4368. 
must be material, 4364. 
must be positive, 4360. 
form of, 4367. 
title of, 4368. 
reservations of, 4369. 
as to charges in the bill, 4870. 
general traverse, 4374. 
oath of defendant to the, 4376. 
signature of counsel, 4378. 
signature of defendant, 4375. 
sufficiency and insufficiency of, 4879. 
what defendant must, 4358. 
what defendant need not, 4360. 


of a defendant in equity is not evidence against another, 4200. 


when required to support the plea, 4289. 
to support a plea, nature of, 4291. 
to amend bill, 4380. 
effect of an, 4381. 
against defendant, 4381. 
against others, 4382. 
when not amendable, 4388, 4396. 
in chancery, effect of, 3175. 
how disproved, 3190. 
Ante nuptial agreements, nature of, 4002. 
Antecessores, what, 1960. 
Antichresis resembles a mortgage, 1821. 
Apocha oneratoria, what, 897, n. 
Appeal, what, 2532. 
proceedings in the nature of, 3312. 
Appearance, 2814, 2893, n. 
term, what, 2797, 2814. 
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Appearance, in an action of account, 3416. 
in equity, what, 4193. 
Appellate jurisdiction of supreme court, 2563. 
circuit courts, 2601. 
Appendant, common of pasture, 1646. See Common. 
power, 1934. 
Application of purchase money, when purchaser not bound to see to the, 3950. 
Appointee, who is an, 1922. 
Appointing power, in whom vested, 70. 
Appointment, what, 1925. 
general power of, 1926. 
particular of, 1926. 
execution of power of, 1927. 
illusory, 1927. 
revocation of, 1929. 
powers of, 1924. 
of agents, how made, 1293. 
express, 1294. 
implied, 1295. 
Apportionment of rent, 697, 1675. 
of common, when proper, 1648. 
of contract in equity, 3941. 
Apprentice, who is an, 394. 
rights of, 398, 410. 
services of, 401. 
when not assignable, 404. 
obligations of, 410. 
remedies of, against master, 412, 
master may correct, 2220. 
injuries to the rights of the, 2297. 
replevin does not lie for a negro, 8560. 
fee, when apportioned, 3941. 
Apprenticeship, what, 394. 
form of contract of, 402. 
duration of, 403. 
assignment of, 404. 
dissolution of contract of, 418. 
Appropriation ot payment, what, 831. 


ng to . 
rules relating to, 882. 
effect of on surety, 1404. l 
of a fund to pay debts, effect of, 8949. 
Approved, what, 1645. 
Appurtenance, a private right of way is an, 1684. 
Appurtenant, common, 1650.` 
Aqua currit, et currere debet, maxim of, 1612, 
Arbitration, what, 2486. 
Arbitrary laws, what, 129. 
Arbitrators, who are, 2486. 
power of, 2495. 
who may be, 2495. 
Arbor consanguinitatis, 1968. 
Argument list, what, 3031. 
Argument of counsel, requisites of, 8247. 
Argumentative, plea must not be, 2946. 
Aristocracy, what, 23. 
Arm of the sea, what, 489. - 
Armies, congress may raise and support, 48. 
Array of jurors, what, 3040. 
Arrest, what, 2803. 
who is privileged from, 2800. 
how made, 2803. 
where to be made, 2369. 
when to be made, 2222. 
when groundless, 2265. 
for a bailable sum, and excessive bail is demanded, 2265. 
of judgment, what, 3294. | 
for what causes made, 3296, 
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Arrest without warrant, when lawful, 8598. __ 
difference between attachment and, 4198. 
Art, what, 401, n. 
Articles of confederation, 87. 
of agreement, what, 902. 
form of, 903. 
Articles of peace, what, 4014. 
Artificial persons, 177. 
Artificial easements, 1610. 
Artifice, what is an intentional, 8840. 
Artists, what, 401, n. 
Artisan, what, 401, n. 
As of record, what is, 4830. 
Ascendants, who are, 1961. 
number of, 1962. 
Ascending line of inheritance, rules relating to the, 1977. 
Assault, what, 2213, 3596. 
simple, 2213. 


vated, 2213. 
Assent, what 577. 


differs from consent, 577. 
to the act of an attorney, effect of, 2028. 
Assertory covenants, what, 2045. 
Assessment book, when evidence, 8107. 
Assets of a firm, what, 1461. 
for what responsible, 1518. 
Assignee, who is an, 2076. 
of lease, liability of, 1686. 
when to sue, 2597, 2697. 
of bankrupt, when to sue, 2701. 
of insolvent, when to sue, 2701. 
of covenantor, when liable, 8452. 
for the benefit of creditors takes as a volunteer, 8963. 
for value without notice takes as a purchaser, 8968. 
when to be a party to a bill to redeem a mortgage, 4058. 
Assignment, what, 2076, 3947. 
of land, what, 2076. 
for the benefit of creditors, by whom to be made, 1452. 
of a partner, effect of, 1495. 
of indenture of apprenticeship, 404. 
of a bill of lading, effect of, 899. 
of dower, when to be made, 1750. 
how made, 1752. 
by the parties, 1758. 
by the sheriff, 1755 
effect of, 1758. 
of errors in law, 3350. 
of errors in fact, 3349. 
general, 3947. 
particular, 3949. 
of trust property, 3950. 
of a chose in action, notice must be given of an, 8949, 
by husband of wife’s equitable interest, effect of, 4008, 
Assignor, who is an, 2076. 
Assistance, writ of, 4455. 
Assistant jurisdiction of courts of equity, 3738. 
Associations, when considered as partnerships, 1486. 
Assumpsit, what, 3424. 
upon what contract an action of, lies, 3425. 
declaration in, 2833, 3435. 
special, 2834, 3435. 
general, 2851, 3435. 
Indebitatus, 2852. 
will lie on an implied contract in law, 3428. 
when a proper action on an award, 2503. 
pleas in, 3482. 
evidence in, 3433. 
judgment in, 3442. 
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Assurance, what is a common, 2001. i 
Attachment in civil cases, what, 2809. i 
foreign, 2810. 
domestic, 2810. 
Attachment, how dissolved, 2818. 
for contempt, what, 3146, 3385. 
writ of, 4197. 
difference between arrest and, 4198. 
Attainder, extent of, 1558. 
Attaint, use of the writ of, 8278, n. 
Attestation of a will, when required, 2186. 
Attesting witness, who is an, 3130. 
Attorney. 
at law, who is an, 1280, 2418. 
is an agent, 1280. 
in fact, who is an, 1281. 
who may be, 812. 
by whom to be appointed, 812. 
may submit to arbitration, 2491. 
when not a witness, 8176. 
of supreme court, 2557. 
of circuit courts, 2582. 
of district courts, 2616. 
district, 2582, 2617. 
letter of, 893. 
warrant of, 891. 
liable for neglect, 1005. 
Attornment, what, 2053. 
to a stranger, effect of, 1796. 
Auction, what, 976. 
Auctioneer, who is an, 1282. 
is an agent for buyer and seller, 920, 1282. 
rights of, 1283. 
St an gt, 10 30 
iable when he sells stolen 12 i 
authority of, 1345. pea 
Audita querela, what, 3313, 8805. 
parties to an, 3314. 
allowance of, 3315. 
when it lies, 3316. 
pleadings in, 3317. 
judgment in, 3318. 
Auditors, proceedings before, 3415. 
hearing before, 3417. 
report of, 3418. 
power of court over, 8419. 
Authentication of records, how made, 8119. 
Author, rights of, 508-524. 
Authority, what, 1297. 
of agent, what, 1297. 
general, 1298. 
special, 1299. 
in law, what, 2369, 3618. 
in fact, what, 2377, 3618. 
lawful and unlawful, 1301. 
naked, effect of, 1302, 1931. 
coupled with an interest, 1303, 1981. . 
by whom to be executed, 1306, > 
how to be executed, 1306. 
when to be executed, 1808. 
Average, what, 1218. 
Average loss, what, 1217. 
Averment, what, 2839. 
general, 2840. 
particular, 2841. 
material, 2842. 
immaterial, 2842. 
impertinent, 2842. 
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Averment, unnecessary, 2842. 
use of, 4285. 
Avowry, what, 3575. 
Avulsion, what, 433. 
Award, what, 2496. 
Award, 840, 1501, 2496. 
requisites of an, 2496. 
must conform to the submission, 2497. 
must be made in proper time, 2497. 
must be certain, 2498. 
must be mutual, 2499. 
must be lawful, 2500. 
must be possible, 2500. 
must be reasonable, 2500. 
must be final, 2501. 
effect of an, 2504. 
remedy on an, 2508. 
when conclusive, 2508. 
when contract is extinguished by, 840. 
when partnership is dissolved by an, 1501. 
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Badges of fraud, what are, 673. 
Bail, common, 2802. 
special, 2806. 
below, 2805. 
above, 2806. 
in error, 3326, 3343. 
demanding excessive, 2265. 
piece, what, 2807. 
Bailee, when can maintain trespass, 8612. 
Bailiff, what, 3409. 
rights of, 3409. 
difference between receiver and, 8409. 
may make a distress, 2476. 
Bailment, what, 978. 
for the benefit of both parties, 979, et seq. 
the bailor, 1052, et seq. 
the bailee, 1079, et seq. 
Bank checks, 1173. 
Bank notes, when a lawful tender, 2440. 
effect of payment in counterfeit, 820. —_- 
effect of making a promissory note payable in, 1181. 
Banks of rivers, rights of the owners of, 430. 
Bankrupt, when discharged cannot be sued, 2782. 
effect of discharge of, 2732. 
Bankruptcy, congress may make laws relating to, 43. 
legislation respecting, 1562. 
act of, what, 1563. 
object of laws of, 1563. 
difference between insolvency and, 1564. 
effect on debts, 872. 
of partner, effect of, 1496. 
when surety is discharged by, 1419. 
of principal dissolves agency, 1876. 
of agent does not dissolve agency, 1377. 
when a good plea, 4309. 
Bar, what is a, 4323, 4328. 
in action for criminal conversation, 8511. 
to dower, 1764. 
an accord with satisfaction is a complete, 24865. 
when judgment is not a, 3304. 
Bars to marriage, what are, 252. 
Bars to the recovery of a debt, legal, 850. 
Bare license, what authority, 2379. 
Bargains, effect of unconscionable, 3852. 
Bargain and sale, what, 2080. 
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uisites of a deed of, 2081. 
Wr which passes by, 2082. 
Bargainee, who is a, 2080. 
Bargainor, who is a, 2080. 
Barratry, what, 1218. 
Barred, when plaintiff i in error is, 8354., 
Base fee, what, 1699. 
Bastard, 'who is a, 322. 
entitled to parents’ maintenance, 288. 
rights of, 289. 
incapacities of, 289. 
may acquire a name, 289. 
domicil of, 289. 
in ventre sa mere, when a devisee, 2125. 
caunot be an heir, 1957. 
Battery, what, 2214, 3957. 
by rudeness, 2214. 
by insolence, 2214. 
in anger, 2214. 
must be wilful; 2215. 
intent to commit, effect of, 2215. 
in consequence of neglect, 2215. 
effects of, 2215. 
when justified for the public good, 2220. 
in the exercise of an office, 2227. 
in aid of an authority in law, 2231. 
as a matter of defence, 2232. 
Beasts of the plough, when not liable for rent, 2469. 
Bed room, trespass will lie for entering female servant's, 8604. 
Begin, who is entitled to, 3047, 3196. 
Belief, effect of disposing as to witness’, 3158. 
’ when witness may TA as to his, 8211. 
in God, what is, 3184. 
presumed, 8184. 
Beneficiary, who is a, 1899, n. 
Benefit of discussion, what, 1414, 
of division, what, 1414, 
Better equity, who acquires a, 2430. 
Beyond sea, meaning of, 865. 
Bible, effect of entries in a, 816, 3071. 
Bid at auction, effect of, 976. 
may be withdrawn, 976. 
Bill of adventure, what, 900. 
of exchange, what, 895, 1129, 
parties to a, 1130, 
form of a, 1132. 
bene requisities of a, 1181. 
inds of, 1134. 
foreign, 1134. 
inland, 1134. 
indorsement of a, 1137. See Indorsement. 
acceptance of a, 1143. Bee Acceptance. 
presentment of a, 1153. See Presentment, 
notice of dishonor of a, 1159. 
protest of a, 1168. 
parties to a, how discharged, 1172. 
must be for money, 1131. 
must be ne otiabie, 1133. 
when circulation of is prevented by injunction, 8778. 
of exception, what, 3232. 
origin of, 3239, 
object of, 3232. 
when proper, 3233. 
when to be signed, 8235. 
form of, 3236. 
tender of a, 3236. 
effect of, 3237. 
of lading, what, 897. 
Vou. II.—4 N 
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Bill of lading, form of, 898. 
assignment of, 899. 
of sale of a ship, what, 948. 
in equity, what, 4094. 
original, praying relief, 4097. 
touching some right, 4098. 
original, praying relief of interpleader, 4099. 
of certiorari, 4100. 
original, not praying relief, 4101. 
of discovery, 4102. e 
to secure testimony of witness, 4103. 
not original, 4104. 
supplemental, 4105. 
of revivor, 4108. 
of revivor and supplement, 4117. 
in the nature of original bills, 4120. 
cross, 4121. 
of review, 4127. 
in the nature of bills of review, 4139. 
to impeach a decree for fraud, 4141. 
to carry decrees into execution, 4143. 
to avoid the operation of a decree, 4145. 
original, in the nature of a bill of revivor, 4146. 
supplemental, in the nature of original bills, 4149. 
which derive their names from the object the complainant has 
in view, 4151. 
of foreclosure, 4152, 4677. 
of information, 4158. 
analysis of a, 4159. 
address of a, 4160. 
introduction of a, 4161. 
stating part of a, 4162. 
confederating part of a, 4173. 
chark ie part of a, 4174. 
jurisdiction clause of the, 4175. 
interrogatory part of the, 4176. 
prayer of a, for relief, 4177 
for process, 4181. 
necessity of the several parts of a, 4184. 
of peace, what, 3820, 4157. 
when proper, 3821. 
of interpleader, what, 3822. 
by whom brought, 3823. 
when proper, 3824. 
resembles intervention, 8828, n. 
to perpetuate testimony, what, 3749. 
form of, 3750. 
who is entitled to, 8751. ` 
of discovery, what, 3739. 
parties to, 3740. 
nature of, 3744. 
to marshal assets, 4155. 
for a new trial, 4156. 
uia timet, 3805, 4158. 
emurrer to the frame of a, 4242. 
demurrer to original bill, not praying relief, 4246. 
to be signed by counsel, 4186. 
Birth, what, 175, 1726. 
evidence of, 224. 
effects of on citizens, 40. 
Blank paper, signed and sealed is no deed, 2011. 
what is an indorsement in, 1138. 
Blood, whole, 1963. 
half, 1963. 
Boarder’s goods not liable for rent, 2468. | 
Bodily defects, when sufficient to deprive a person from making a will, 2115. 
Body politic, what, 182. 
Boilery of salt, ejectment lies for, 3657. 
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Bona fide purchaser for valuable consideration, rights of, 2014. 
Bona peritura, may be sold, 1555. 
Bond, what, 881. 
requisites of, 881. 
Book debt, action of, 2646. 
Book of original entries, how to be kept, 8141. 
Books, right to unpublished, 510. 
right to printed, in printer’s hands, 514. 
Bookseller liable for servant’s publication of a libel, 8067. 
Booty, what, 551. 
Borrower, who is a, 1078. 
rights of, 1082. 
obligations of, 1083. 
must be named in a contract of bottomry, 1248. 
Bote, what, 1657. 
Botto what, 1246. 
Salai contracts resemble, 1247. 
the thing pledged in, 1249. 
risks in, 1250. 
form of contract of, 1248. 
Bought note, what, 1285. 
effect of delivery of, 920. 
Boundaries, how settled, 8927. 
Branch, what, 1968. 
Breach of agreement, consequences of, 648. 
of contract, how laid, 2848. 
the common count for, 2857. 
when prevented by injunction, 8780. 
by commission, 8780. 
by omission, 8780. 
of covenant, SA assigned, 8447. 
what, 345 
in debt, how ated in the declaration, 2869. 
of inclosure, what, 3598. 
of injunction, how proved, 3804. 
of the peace, how prevented, 2231. 
Breviata formata, what, 3486. 
Bribery, what, 2552. 
Bridge, ‘what, ‘445. 
public, 445. 
private, 445. 
Brief of title, what, 2426. 
who to pay for, 2426. 
of the case, 2427. 
Broken bank, effect of payment in notes of a, 820. 
Broker, who is a, 1285. 
ds of, 1286. 
exchange, 1286. 
ship, 1286. 
insurance, 1286. 
pawn, 1286. 
stock, 1286. 
Brokerage, what, 1286. 
Brothers german, who are, 1968. 
Bruise, what, 2216. 
Buildings are considered real estate, 157 1. 
Bulky articles, by whom to be delivered, 825. 
Bullion, a tender cannot be made with, 244. 
Burden of proof, 3092. 
Burning a will oe of, 2157. 
Business of a firm, whom transacted, 1452. 
Buyer, obligations te eee 
rights of, 967. 
By-laws, corporation may make, 188. 


0. 
Call for papers, effect of, 8126. 
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Calling to warranty, what, 2097. 
Cancellation of instruments, when decreed, 8920. 
Cancelling a will, effect of, 2157. 
Canon law, what, 123. 
Capacity of infants, when presumed, 8065. 
of witness, how restored, 3203. 
Capias, against whom to issue, 2799. 
for what cause to issue, 2802, 
how executed, 2803. 
proceedings on, 2804. 
return of, 2808. 
ad computandum, what, 3416. 
when proper, 3416, 3428. 
ad respondendum, what, 2798. 
ad satisfaciendum, what, 3384. 
effect of arrest under, 869, 8384. 
effect of discharge from, 869. 
in withernam, what, 3559. 
Capital stock of a firm, what, 1458. 
Captain of ship, who, 1290. See Master. 
l powers of, 1290, 2220. 
when deviation is justified because of inability of, 1189. 
must be named in a contract of bottomry, 1248. 
Capture, what, 563. 
loss at sea, by, 1218. 
deviation justified to avoid, 1189. 
Caput, meaning of, 138, n. 
Carrier, who is a common, 1020. 
obligations of, 1022. 
liabilities of, 1023. 
when not liable for losses, 1024-1027. 
right of, 1030. 
commencement of risk of, 1028. 
end of risk of, 1029. 
of passengers, 1032-1038. 
when liable for neglect, 2343. 
what property they must take, 2345. 
when not bound to take goods, 2347. 
bound to take goods and not claim a general lien, 2525. 
Case, action on the history of, 2415, n., 3486. 
for what it lies, 3488. 
for an injury to absolute rights, 3489. 
for a vexatious suit, 3491. 
for an injury to reputation, 3492. 
lies against common carriers, 3494. 
bailees, 3498. 
lies for an injury to the relative rights, 3496. 
lies for seduction, 3495. 
lies for injury to a child, 3495. 
lies for injury to personal property, 8496. 
lies for negligence, when, 3496. 
lies for fraud or deceit, 3496. 
lies for act of an agent, 3496. 
lies for an injury to reversionary property, 3500. 
real property, 3498. 
the possession, 8499. 
lies for injury to incorporeal property, 3500. 
lies for, when given by statute, 3501. 
lies for pleadings in, 3502. 
lies for evidence in, 3504. 
lies for judgment in, 3513. 
lies to redress a nuisance, 2395. 
Case stated, what, 3031. 
effect of judgment on a, 3031. 
Cassetur breve, what, 3309. 
when to be entered, 2917, 2918. 
Cause of action, how stated in a declaration, 2832. 
accrues, when, 861. 
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Caveat to secure a right, 534. 

Caveat emptor, rule, 953. 

Central Courts of the United States, what, 2548. 

Cepi corpus return of, 2808. 
effect of, 3384. 

Cepit in alio loco, effect of entry of, 8578. 

Certain contract, what, 706. 

Certainty required in a charge of slander, 2257. 
required in pleading, 2942. 
to a common intent, what, 2943. 
to a certain intent in general, what, 2044. 
to a certain intent in every particular, 2945. 
required in an award, 2498, 
required in a verdict, 3270. 

Certiorari, what, 3363. 
when granted, 3344, 3363. 
how obtained, 3365. 
return to, 3364. - 
effect of, 3366. 
from circuit to the district court, effect of, 2604. 
bill of, 4100. 

Cession, what, 1414. 

Cestui que trust, who is a, 1899. 

who may be, 1918. 

rights of, 1919. 

how to sue, 2658, 

when to be made party to a bill, 4067. 
how to sue in equity, 4042. 

when contract with is void, 3865. 

Cestui que use, who is a, 1889. 

Cestui que vie, who is a, 1719. — 

Challenge of the jurors, what, 3041. 
to the array, 3041. 
to the polls, 3042. 

rincipal, 3043. 

or favor, 3044. 
remptory, 3041. 

or cause, 3041. 

Chamber, what estate can be had in a, 1571. 

Champerty, what, 3949. 

Chancellor, who is a, 2540. 

Chancery, court of, 2540. 

Change of contract, effect on surety, 1400. 
condition of partners, effect of, 1492. 
parties to actions by marriage, 3710. 

bankruptcy, 3713. 
| death, 3714. 

Character, every one is entitled to his, 2238, 2256. 
of witness, how attacked, 8230. 
what is knowledge of, 3230. 

Charge, what is a rent, 1663. 
of the judge, what, 3256. 
requisities of, 3256. 
exceptions to, 3257. 

Charging part of the bill, 4174, 

Charities, what, 3980. 
history of, 3981. 
in England abused, 3981, 3982, n. 
jurisdiction of chancery as to, 3982, 

ow administered in the U. 8., 3982, n. 
form of gifts of, 3983. 
construction of, 8984. 
construed cy près, 3985. 
when void, 3986. 

Charter, what, 179. 

Charter party, what, 901. 

Charter of feoffment, what, 2049. 

Chattels, what, 462. 
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Chattels, real, 463. 
personal, 465. 
time of enjoyment of, 482. 
number of owners of personal, 488. 
personal, vest in husband by marriage, 1535. 
sub modo, 1535. 
real, cannot be distrained, 2468. 
when rent cannot issue out of a, 1668. 
interest, remainder cannot be limited of, 1847. 
Check, bank, 1173. 
when a lawful tender, 2440. 
Cherokee nation, not a foreign state, 4080. 
Child, effect of a contract made for the services of, 8868. 
Children, obligation of, toward their parents, 328. 
ugat of parents to control their, 829. 
of ambassadors, rights of, 40. 
of citizens, rights of, 41. 
Chinese interest, rate of, 1113. 
bad Sones 1118. 
Chirographum, what, 2008. 
Choice o professional man, how made, 2417. 
Chose in possession, what, 416, 3391. 
Chose in action, what, 416, 479, 2698. 
distinguished from chose in possession, 481. 
may be sold, 610, 926. 
how classified, 15382. 
when husband is entitled to wife’s, 1539. 
effect of transfer of wife’s, 1542. 
when subject to execution, 3391. 
assignable in equity, 3880. l 
Church, when disorderly persons may be turned out of, 2226, 
right to a, 3608. 
Circuit courts, who may be parties to actions in, 2598. 
when error lies to, 2602. 
appeal lies to, when, 2608. 
organization of, 2574. 
jurisdiction of, 2585. 
Circuits, what, 2536. 
Circumstances, force of, 3154. 
Circumstantial evidence, what, 8062. 
Citizen, who is a, 160. 
rights of, 160. 
naturalized, 161. 
of U. 8., who are, 40, 41. 
children of, are citizens of the U. S., 41. 
when to sue in circuit courts, 2595. 
a corporation is considered as a, 2703. 
Civil court, what, 2534. 
Civil action, what, 2643. 
Civil commotion, what, 1239. 
Civil interruption to prevent prescription, what, 2197. 
Civil law, 11, 122. 
adopted by the common law, 1128. 
Civil rights, enjoyment of, 198. | 
Civil liberty, 201. 
Civil death, 222. 
effect of, 148, 254. 
Civil state, evidence of the, 228. 
Civil equity, what, 3724. 
Civiliter mortuus, effect of husband being, 4087. 
Claims, what, 793. 
Clandestine removal of goods, what, 2474. 
Clergy, pernicious influence of, in civil matters, 1547. 
have no power in the U. 8., 1547. 
Clerk, who is a, 1287. 
Clerk of supreme court, how appointed, 2557. 
powers of, 2557. 
Close, meaning of, 2872, 3600. 
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Close, what is a breach of a, 8600 


Clothing of wife does not 
Club, what, 683. 


pass to husband, 1587. 


liability of members of a, 683. 


Codicil, what, 2144. 


difference between a will and a, 2145. 


origin of, 21 

effect of, 2144. 
Cognizance, what, 3575. 
ee actionem, what, 
Cohabition presumed to b 

effect of, 3172. 
Coin money, congress to, 


8308. 
e lawful, 269. 


43. 
Coin required to make a legal tender, 2440. 
Collateral facts, when evidence, 3091, 8221. 


Collateral evidence, when 


conclusive, 3202, n. 


Collateral kindred, what, 1961, 1963. 


Collateral line, 1963. 


rules relating to the, 1979. 


Collateral promise, what, 
Collateral powers, 1935. 
Collateral warn 
Collateral, surrender 


913. 


what, 2041. 
of, effect on surety, 1402 


Collision, who bears the loss occasioned by, 1218, 2810. 


Colloquium, merged in written contract, 


when not evidence, 
Colonies, union of, 37. 
Color, persons of, 171. 
Color, what, 2935. 


3136. 


express, 2934, 2936. 


implied, 2939. 


when requisite, 2935. i 
Color of process, remedy, for an injury committed by, 8490. 
Combination, denial of, in answer, 4378. 
Comes and defends, use of these words, 2961. 
Commencement of a marine risk, 1198. 
Commencement of a declaration, 2831. 
Commencement of the plea, what, 2959. 
Commencement of the replication, what, 2978. 
Commerce, things to be the object of a contract must be in, 604. 
regulated by congress, 43. 
Commercial purposes, goods placed on the land for, cannot be distrained, 2468. 
Commission of lunacy, when to issue, 868. 
by whom to be sued out, 383. 


ainst whom, 381. 


when to be executed, 385. 


Commission of factorage, 


what, 1013. 


Commission merchant, who is a, 1013. 
Commission due to an auctioneer, 1282. 
Commission of ova what, 1339. 

take d 


Commission to 


e depositions, when proper, 8747. 


Commission of rebellion, what, 42 
Commissioner of lunacy, duty of, 384. 


Commissioner of patents, 


duties of, 541, 542. 


Committees, who are, 190. 
of lunatic, appointment of, 389. 


of the person, 390. 

of the estate, 391. 
Commitment, difference b 
Commixtion, what, 506. 


etween a, at law and in equity, 4453. 


Commodatum, what, 1078. 


Common, what, 1644. 


in the United States, 1644. 


in Illinois, 1644. 
in Virginia, 1644. 
kinds of, 1644. 

of pasture, 1645. 


appendant, 1646. 
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Common of pasture appendant, assignment of, 1647. 
apportionment of, 1648. 
extinguishment of, 1649. 
appurtenant, 1650. 
r cause de vicinage, 1652. 
in gross, 1653 
of piscary, what, 1654. 
of turbary, what, 1655. 
of estovers, what, 1656. 
Common assurance, what, 2001. 
Common carrier, who is a, 1020. See Carrier. 
is an insurer, 2775. 
must deliver goods to their address, 2775. 
Common seal, corporations use a, 188. 
Common counts, what, 2851. 
breach of, 2857. 
Common errors, what, 3300. 
Common injunction, what, 3763. 
Common issue, what, 3010. 
Common pleas in error, 3352. 
Common law, what, 121. 
of England, force of the, 3982, n. 
Common memorandun, what, 1210 
Common recovery, what, 2096. 
requisites of, 2097. 
kinds of, 2098. 
recovery, pleaded in equity, 4881. 
Common traverse, what, 2985. 
Common vouchee, who is a, 2097. 
Commonable cattle, what, 1645. 
Commonwealth, what, 33. 
Communio bonorum, what, 907, n. 
Community of goods does not always create a partnership, 1440. 
between Eusband and wife, what, 1535. 
Community of interest of partners, what, 1456. 
Comparison of hands, what, 3133. 
Compensation, what, 1407. 
differs from a set-off, 1407. 
when considered as usurious, 1122, 
of agent, what, 1335. 
Competency, what, 3158. 
Competent evidence, what, 3058. 
Compound interest, what, 1112. 
Compromise, what, 798, 1398. 
form of a, 799. 
subject of a, 799. 
parties to a, 799. 
effect of a, 799. 
on surety, 1398. 
Compulsion will justify a deviation, 1189. 
Computation of the degrees of consanguinity, how made, 1966. 
Concealment, what, 783. 
effect of, 783, 3845, 3847. 
of consignor relieves carrier from responsibility, 1026. 
in insurance, what, 1214. 
will vitiate the contract, 1214. 
of agency, effect of, 1356. 
Conception of child before marriage, effect of, 309. 
Concessions of lands by colonial governments, effect of, 2090. 
Conclusion of the declaration, 2884. 
form of the, 2887. 
Conclusion of a replication, form of, 2989. 
Conclusive presumptions, what, 3065. 
Concord, what, 2094. i 
Concurrent considerations, 627. 
Concurrent remedies, 3497, 3499. 
when assumpsit and case are, 3497. 
when case and covenant are, 3499, j 
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Concurrent, when trover and trespass are, 8515, 8616. 
Concurrent jurisdiction at law and in equity, 8753. 
Condemnation of land, what, 3394. 
Condictio indebiti, what, 907, n. 
Condition, what, 754. 
difference between a limitation and a, 1814. 
covenant and a, 1814. 
estates upon, 1814. 
Conditional contract, what, 780. 
Conditional executors, who are, 2688. 
Conditional fee, what, 1700. 
fidei commissary donations resemble, 1700. 
Conditional will, effect of, 2147. 
Conditional indorsement, what, 1188. 
Conditional sales, what, 970. 
difference between mortgages and, 890. 
Conditions, kinds of, 737. 
in faciendo, effect of, 746. 
in non faciendo, effect of, 746. 
copulative, 748. 
disjunctive, 749. 
positive, 750. 
negative, 751. 
consistent, 752. 
repugnant, 753. 
resolutory, 754. 
suspensive, 755. 
express or implied, 788. 
lawful and unlawful, 740. 
precedent and subsequent, 742, 748. 
possible and impossible, 744, 745. 
performance of, 760. 
effect of, 756. l 
suspend, rescind, and modify contracts, 781-788. 
Conduct, regulated by law, 11. 
Conduct of a party, how proved, 8079. 
Conductor, who, 980. 
Confederating part of the bill, 4178. 
Confederation, articles of, 37. 
Confession, what, 3085. 
direct, 3086. 
judicial, 3086. 
extra judicial, 8086. 
voluntary, 3086. 
pao pa 3087. 
and avoidance, pleas in, 2925. 
rule relating to plea in, 2935. 
judgment by, 3308. 
Confessor may be a witness, 3178. 
Confirmation, what, 2071. 
requisites of a, 2072. 
effects of a, 2073. 
of agent’s acts, 1815. See Ratification. 
Confirmee, who is a, 2071. 
Confirmor, who is a, 2071. 
Confusion of goods, 506, 836. 
of rights, 836. 
will discharge a surety, 1417. 
arises by marriage, when, 837. 
effect of, 838. 7 
of boundaries, 3927. 
Congress, how constituted, 48. 
when to assemble, 48. 
powers of, 43. 
compensation of members of, 43. 
each house of, to keep a journal, 48. 
Conjunctive agreements, what, 687. 
a? Conniyance by husband with wife’s adultery, effect of, 2283. 
oL. II.—4 
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Connoissement, what, 897, n. 
Consanguineous children, who are, 1964. 
Consanguinity, what, 1959. 
table of, 1967. 
a bar to marriage, 247. 
Conscience, liberty of, 215. 
Consent of parties required to make a contract, 576. 
differs from assent, 577. 
of parties to a sale, how given, 931. 
form of, 932. 
to what it relates, 985. 
to a deposit, when implied, 1058. 
Consequential damages, remedy for, 3487, 8496, 8499. 
Consideration, what, 611. 
good, 613. 
valuable, 614. 
legal, 621. 


executed, 625. 
executory, 626. 
concurrent, 627. 
continuing, 628. 
divisible and indivisible, 629. 
failure of, 630. 
how stated in a declaration, 2836. 
of a deed, need not be proved, 2014. 
a of purchaser for a valuable, 2014. 
when corrupt, avoids a contract 8855. 
Consignee, who is a, 1013. 
when to pay freight, 1030. 
Consilium, what, 3757. 
when allowed, 3757. 
Consimili casu, when writs were to issue in, 3487. 
Consolidation rule, effect of, 3370. 
Constable may make arrest, when, 2228. 
Constat, what, 3112, n. 
Consistent condition, what, 752. 
Constituents, who are, 893. 
Constitution, what, 19. 
of the U. S., what, 99. 
force of, 1118. 
Constitutional laws, what, 102. 
rights, what, 196. 
Constraint renders marriage voidable, 241. 
is physical, 582. 
moral, 582. 
Construction, what, 86. 
of agreements, 658. 
of pleas in bar, 2950. 
rules of, 2950. 
Constructive admissions upon record, what, 4412. 
fraud, what, 586, 3853. 
notice of title, what, 3878. 
possession, trespass to, 8604. 
taking, what, 3527. 
Consuls, jurisdiction in cases by or against, 2682. 
Consummate, curtesy, 1730. 
Constructive fixtures, 1579. 
escape, what, 2341. 
Contempt, what, 4194. 
ordinary, 4194. 
extraordinary, 4194. 
disobedience of subposna is a, 3146. 
Continental congress, 37. ` 
Contingent remainder, what, 1836. 
. rules which govern, 1837. 
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Contingent remainder, how classed, 1838. 
how defeated, 1845. ` P 
Contingent use, what, 1896. 
Continual claim, what, 2360. 
Continuance of a cause, when proper, 8036. 
Continuando, what, 2875, 3629. 
Continuing consideration, what, 628. 
Continuing contract, effect of, 1483. 
Continuing guaranty, 1394. 
Contract, what, 572. 
general rules relating to, 571-575. 
essential conditions of a, 576-632, 
form of, 576. 
substance of, 576. 
requisites to make a, 636. 
nature of a, 637. 
effect of a mistake in making a, 636. 
when void, 605. 
consideration of a, 611-682. 
effect of, 633-673. 
when usurious, 1118. 
when not usurious, 1120. 
if valid when made is not afterward tainted by 
if usurious will remain so, although substituted 
effect of usurious, 1124. 
made by signs, 580. 
consent to a, 577. See Consent. 
parties to a, 587. 
object of a, 597-610. 
must be possible, 601. 
must be useful, 603. 
must be of thing in commerce, 604, 
must be lawful, 605. 
may be a chose in action, 610. 
equity enters into every, 663. 
usage enters into, 666. 
law enters into, 667. 
how divided, 675. 
joint and several, 681-686. 
conjunctive, 687. 
disjunctive, 689. 
alternative, 689. 
divisible, 694. 
indivisible, 694. 
dependent, 699. 
independent, 699. 
principal, 702. 
accessory, 703 
certain, 706. 
hazardous, 707. 
onerous, 708. 
tuitous, 709. 
imited, 717. 
conditional, 730. 
express, 906. 
implied, 907. 
quasi, 907, n. 
of record, 872. 
in writing, 878. 
under seal, 874-893. 
not under seal, 894-904. 
not in writing, 905-909, 
suspended by condition, 731. 
rescinded by condition, 732. 
modified by condition, 733. 
change of, discharges surety, 1400. 
when unlawful, 3438. 
liability on simple, 2706. 


1120. 


usury. 
by another, 1120. 


707 


INDEX. 


Contracts, liability on implied, 2707. 
how extin ished, 789-870. 
against public licy, what, 3854. 
Contribution, what, 3939. 
when allowed, 8940. 
to loss at sea, ‘who to make, 1218. 
among wrong doers, there is no, 1801. 
right of, 1432. 
to partnership, what, 1458. 
proceedings in a ity for, 1434. 
to an account, A ls praying for, 8989. 
forced, what, 550 
Conventio, what, 4121. 
Conventions, what, 100. 
Conversion of goods, what, 8581, 8586. 
direct, what, 3532. 
indirect, what, 3582. 
proof of, 3500. 
of wife’s choses in oo effect of, 1542. 
of estate in equity, 1548, 1901. 
of property, effect of, 2308. See Specification. 
Conveyance, what, 200. 
form of deeds of, 2008. 
by whom to be made, 1998. 
who cannot make, 1998. 
at common law, what, 2048. 
by wife, effect of, 1764. 
Conveyancers, who are, 2426. 
duties of, 2426 
Conveyancing, forms of, 2083. 
Convict in one state may be examined as a witness i in another, 8187. 
Conviction of infamous crime, effect of, 3189. 
Coparcenary, what, 1875. 
Coparceners, who are, 1875. 
rights of, 1875. 
Copulative conditions, effect of, 748. 
Copy of writing, when evidence, 3059. 
Copy of record, when evidence, 3110. 
Copy office, what, 3112. 
Copy examined, when evidence, 8118. 
Copy right, what, 515. 
legislation relating to, 517. 
to whom granted, 518. 
for what granted, 519. 
nature of, 520. 
assignment of, 520, a. 
duration of, 521. 
proceedings to obtain, 522. 
requisites after the grant of a, 528. 
_how classed as property, 478. 
injury to, 2316. 
infringement of prevented by injunction, 8785. 
what is a piracy of, 8787. 
Coram nobis, writ of error, 3320. 
Coram non judice, what proceedings are, 8593. 
effect of proceedings, 3378. 
Corporation, what, 178. 
how created, 179. 
kinds of, 181. 
public, 182. 
private, 184. ` 
ecclesiastical, 181. 
lay, 181. 
civil, 181, 184. 
eleemosynary, 181. 
sole, 181. 
aggregate, 181. 
political, 181. 
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Corporations, kinds of public, not political, 188. 
religious, 184. 
uasi, 185. 
wers of, 187-192. 
ow managed, 190. 
incapacities of, 198. 
how dissolved, 194. 
foreign, 195. 
when to sue, 2708. 
when to be sued, 2784. 
a citizen, 27083. sii 
may sue in equity, ; 
may be F equity, 4027. 
when officers of may be joined as defendants, 4027. 
foreign, when to sue in equity, 4081. 
how compelled to appear in chancery, 4195. 
when officer may be made a party to a bill of discovery, 4262. 
. Corporeal things, what, 419. 
Corporeal investiture, what, 1566. 
Corporeal property, trespass to, 3602. 
Correction by parents justified, 2220. 
by persons stan ing in loco parentis, 2220. 
by master, justified, 2220. 
of soldiers, 2220. 
of apprentices, 2220. 
of sailors, 2220. 
excess of, punished, 2220. 
Correlative term, what, 82. 
Correspondence, contracts made by, 904, 988. 
effect of neglect’ to keep up a, 1818. 
Corruption of blood, effect of, 1989. 
in assumpsit, 3442, 
in covenant, 3453. 
in debt, 3475. 
in detinue, 3484. 
in case, 3518. 
in trover, 3553. 
Cottage, what, 1571. 
Counsel, argument of, 3247. 
required to do justice, 8247. 
speech of plaintiff’s, 3248. 
speech of defendant’s, 8252, 
reply of plaintiff’s, 8255. 
are entitled to freedom of speech, 8248. 
when liable for, slander, 8248. 
required to sign a bill in chancery, 4186. 
must sign an answer, 4878. 
Counsellor at law, who isa, 2420. 
duties of, 2421. 
how selected, 2422. 
baie Piat 2819. aa sas 
unterfeit money, effect of payment in, 820. 
Counterfeiting trade marks is fraudulent, 2827. 
Sounerpar, what, 2006. 
when evidence, 3059. 
Counting, sale on condition of, 971. 
Country, when a plea should conclude to the, 2966. 
Counts, when to be joined, 2877, 2879. 
form of, 2882. 
effect of several, 2888. 
effect of giving damages on, 3297. 
Coupled with an interest, what is a license, 2879, 
Course of the voyage, what, 1188. 
Courts, what, 2527. 
of record, 2528, 4330. 
not of record, 2529. 
supreme, 2531. 
inferior, 2533. 
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Courts of the United States, 2547. 
what are central, 2548. 
what are local, 2572. 
civil and criminal, 2534. 
of common law, 2538. 
of» equ 2539. 
of admiralty, 2545. 
martial, 2546. 
de facto, effect of judgment by a, 3119. 
Court of claims, 2547, n. 
Cousins-german, who are, 1963. 
Covenant, action of, 3443-3453. 
to recover damages, 8443. 
difference between assumpsit and, 892, 3443. 
difference between debt and, 3443. 
on what claim it lies, 3444. 
declaration in, 3447. 
pleas in, 3448. 
evidence in, 3449. 
when concurrent remedy with case, 8499. 
when concurrent with debt, 3444. 
when it does not lie, 3446. 
when proper to recover rent, 27 31. 
judgment in, 3453. 
performed, pe of, 3448. 
when running with the land, 2780. 
of warranty, what, 3452. 
for quiet enjoyment, 3452. 
to repair, 3452. 
against assigning lease, 8452. 
against underletting, 3452. 
running with the land, 2045. 
to pay rent, 1683. 
in favor of a stranger, 2008. 
to stand seised to uses, 2084. 
not to sue, force of, 793, 1410. 
differs from a release, 1410. 
in a deed, 2044. 


or oT 2045. 
implied, 2046. 
to build or repair, effect of, 3896. 
how stated in a declaration, 2870. 
Covenantor, assignee of, when liable, 3452. 
Coverture, what, 276, 2118. 
effect of, 864. 
how pleaded, 2907. 
when a good lea, 4308. 
Créance, meaning of, 1040, n. 
Credibility, what, 3158. 
Credible evidence, what, 3053. 
Credit, when given to individual partner, the firm is not bound, 1476. 
Creditor, who is a, 575. 
who may be against principal and surety, 1384. 
za enter into the land of his debtor, to demand his debt, 2874. 
and surety, fraud between, 3869. 
agreement to defraud, void, 3876. 
Creek, what, 437. 
Crew, deviation is justified in consequence of the inability of the, 1198. 
deviation justified by mutiny of the, 1189. 
how selected, 1290. 
when responsible for embezzlement, 2305. 
when some may sue on behalf of the, 4058. 
Crier of supreme court, duties of, 2557. 
Crime, when wife is liable for her, 280. 
what is an infamous, 174. 
of partner, effect of, 1493. 
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Crimen falsi, what, 3186, n. 
Criminal action, what, 2642. 
Criminal conversation, remedy for, 3495, 3619. 
proof of, 3506, 3811. 
Criminal court, what, 2535. 
Criminal jurisdiction of the supreme court, 2571. 
of the circuit court, 2611. 
of the district court, 2638. 
Criminal laws, what, 124. | 
Criminate himself, witness not required to, 3213. 
Crop, what, 501. 
when the tenant is entitled to the way-going, 1788. 
Cross-examination, what, 8205. 
manner of, 3221. 
object of, 3221. 
Cross bill, in equity, 4121. 
in what cases brought, 4122. 
when to be filed, 4123. 
frame of, 4126. 
leas to, 4354. 
emurrer to, 4264, 
Cruelty, what, 296. 
Cujus est solum, ejus est usque ad celum, maxim of, 1570. 
Cumulative evidence, what, 3053. 
Curator, who is a, 336. 
Curatorship, what, 336. 
Cured by verdict, what defects are, 8296. 
Curia claudenda, what, 3805. 
Current of a water course, right to the, 1610. 
la what, 1722. 
ow created, 1722. 
in what things there may be, 1781. 
how lost, 1732. i 
law relating to, in the United States, 1733. 
initiate, 1730. 
consummate, 1730. 
Custodia, what, 495. 
Custodier, who is a, 1008. 
Custody, hire of, 1008. 
of the law, goods in, not distrainable, 2468. 
replevin does not lie for things in, 8560. 
Custom, what, 1i. 490, 121. , 
particular, 121. 
title by, 2206. 
Cy près, what, 89865. 
charities construed, 3985. 
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Damages, 643-657. 
Damages requisite to ee trespass, 3588. 
general, what, 8588. 
nominal, what, 3588. 
special, what, 3588. 
how laid in trespass, 3682, 
what in trespass, 3647, 
what, 2643. 
nature of, in actions for tort, 1561. 
feasant, cattle may be distrained, 2453. 
for breach of contract, what, 643. 
for what causes given, 644. 
how ascertained, 647. 
fixed by law, 648. 
liquidated, 650. 
in actions ex delicto, how laid, 2876. 
general, how laid, 2876. . 
special, how laid, 2876. 
when to be laid, 2885. _ 
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Damages, amount of, claimed, 2886. 
to entitle plaintiff to, there must be a wrong, 1850. 
- how laid in a declaration, 2850, 8466. 
extent of recovery of, 2850. 
in account render, 3411. 
on bills of exchange, how limited, 652. 
in insurance, how ascertained, 1222. 
for malicious prosecution, 2272. 
general, 2273. 
special, oll 4, uoni 
to personal property, what, : 
by baile, 2308. 
by stranger, 2308. 
by collision of ships, 2810. 
manner of committing, 2809. 
when deceit causes no, 2332. 
Date to bill of exchange required, 1188. 
of a deed, effect of, 2047. 
of a will proper, 2133. 
of decree, 4446. 
Day, on what, rent must be paid, 1670. s 
Days of grace, what, 724. 
De bene esse, examination of witnesses, 8747. 
De bonis non, administrator, 1553 
cum testamento annexo, administrator, 1554. 
De donis statute, 1701. 
De injurif, apn 3651. 
cannot be pleaded in replevin, 3579. 
when proper, 2977. 
De non apparentibus et non existentibus eadem est ratio, 8726. 
De reparatione facienda, writ of, 1884, 3965. 
De son tort, executor, 2178. 
De son tort demesne, replication of, 2977. 
De una parte, deed, 2007. 
Dead born child conveys no right by descent, 1957. 
Dead, effect of libels against the, 2242. 
Deaf and dumb, capacity of persons, 372. 
Deaf, dumb, and blind, whether a, person can make a will, 2115. 
Death, effect of, of an executor, 2683. 
of an administrator, 2693. 
of an obligee, 2696. 
of an obligor, 2729. 
of a party injured, 2758. 
when presumed, 234, 3067. 
of animals, when insurer liable for, 1218. 
of mandator, effect of, 1076. 
of mandatary, effect of, 1076. 
extinguishes contracts, when, 841. 
of husband required in dower, 1741. 
how suit brought on the, 2765. 
of wife required in curtesy, 1730. 
how suits brought on the, 2766. 
of partner, effect of, 1498. 
of principal dissolves agency, 1379. 
of agent dissolves agency, 1380. 
when surety is discharged by, 1420. 
of plaintiff in equity, effect of, 4114. 
of defendant, effect of, 4114. 
Debet and detinet, declaration in the, 2862. | 
when debt lies in the, 8462. 
Debile fundamentum fallit opus, maxim of, 2072. 
= Debitum in presenti, irendi in futuro, what, 1465. 
Debt, action of, 3454. 
for what claims, 2863, 3455. 
declaration in, 2861, $464. 
pleas in, 3467. 
evidence in, 8468. 
jadgment in, 8475. 
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Debt, action of, when concurrent with covenant, 8444, 
when proper on an award, 2503. 
when not proper to recover rent, 2781. 
how to be paid by executors, 2188. 
partnership, out of what assets payable, 1518. 
when within the act of limitations, 852. 
or default of another, what, 912. 
when subject to contribution, 3940. 
Debtor, who is a, 576. 
effect of a discharge of a, arrested under a capias ad satisfaciendum, 869. 
who is a principal, 1385. 
Deceit, what, 2325. 
by misrepresentation, 2826. 
inability to discover, 2331. 
e caused by, 2332. 
remedy for a, 2333. 
Declaration of independence, effect of, 88. 
Declaration pleading, what, 2819. 
general requisites of, 2820. 
variance between the writ and, 2821. 
statement of essential facts in, 2822. 
certainty and truth of the, 2828. 
parties, how stated in, 2824. 
time, how laid in, 2825. 
place, how laid in, 2826. 
subject matter of a suit, how stated in, 2827. 
form and parts of a, 2828. 
title of the court in a, 2889. ‘ 
venue, 2830. 
commencement of a, 2881. 
statement of cause of action in a, 2882, 
profert and pee in a, 2889. 
statement of the cause of action in debt in a, 2861. 
breach, how stated in a, 2869. 
statement in, in covenant, 2870. 
how cause of action in form ex delicto stated in a, 2871. 
why several counts are put in a, 2878. 
conclusion of a, 28 
in account render, 3408. 
in case, requisites of, 3502, 
in covenant, 3447. 
in debt, 3464. 
in detinue, 3480, 
when evidence, 3072. 
made against interest, effect of, 8074. 
effect o dying, 3075. 
in ejectment, 3660 
in an action for mesne profits, 8680. 
in trespass, requisites of, 3626. 
on a scire facias, 3717. 
Declaratory statutes, 106. 
Declare uses, deed to, 2085. 
Decree in chancery, what, 4439. 
nisi, 4441. 
taken pro confesso, 4442, 
interlocutory, 4443. 
final, 4444. 
form of, 4445. 
date of, 4446. 
_ Yecitals in the, 4447. 
ordering part of the, 4448. 
on whom binding, 4449. 
on whom not binding, 4451. 
execution of the, 4452. 
effect of, when enrolled, 4188, 4885. 
in admiralty, when conclusive, 3560. 
of prize court, effect of, 570. 


whether debt can be maintained on a, 3456. 
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Decretal order, what, 4443, n. 
Dedication of a way, what is a, 1681. 
Deed, what, 874, 2004, 2865. 
form of a, 875, 2008. 
must be under seal, 877. 
must be delivered, 878. 
effect of a, 879. 
kinds of, 880. 
of defeasance, what, 885. 
parties to a, 2010. 
must be in writing, 2011. 
consideration of a, 2014. 
words to be used in a, 2015. 
reading of, 2016. 
signing and sealing of a, 2017. 
witnesses to a, 2021. 
delivery of a, 2022. 
recording of, 2031, 3449, 
several parts of a, 2038. ’ 
remises, 2034. 
abendum, 20365. 
tenendum, 2036. 
reddendum, 2037. 
conditions, 2039. 
warranty, 2046. 
covenants, 2044. 
conclusion, 2047. 
ll, what, 2004. 


inter partes, 2008. 
blank paper, signed and sealed is no, 2011. 
of feoffment, what, 1566. 
to lead to uses, 2085. 
to declare uses, 2085. 
of revocation of uses, 2086. 
how classed as property, 464. 
how ancient, are proved, 3066. 
effect of first, a last will, 2146. 
difference between a will and a, 2132, 
date of, 2047. . 
when ordered to be delivered up, 3926. 
Default in an engagement, effect of, 643. 
of another, what, 914. 
does not cure defects in declaration, 8296. 
judgment by, 3308. 
Defeasance, what, 885, 2074. 
rules relating to, 2075. 
deed of, when to be registered, 1822, 
effect of, 1822. 
Defective counts, effect of verdict on, 8297. 
execution of a power, effect of, 3837. 
what renders a suit in equity, 4104. 
Defects in pleading, how cured 2890, 3295. 
verdict, effect of, 3297. 
Defendant, who is a, 2653. 
in error, who is, 3319. 
below, who is, 3319. 
in actions ex contractu, who may be, 2704. 
original parties may be, 2705. 
in actions ex delicto, 2767. 
disability of the, 2907. 
who may be, in actions in circuit courta, 2600. 
in equity, who to be, 4065. 
joint, 4069. 
bound by his answer, 4381, 
Defence, what, 2891. 
half, 2891. 
full, 2891, 


` 
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Defence, opening for the, 3225. 

when to be antici 8052. 

how stated in a plea, 2962. 

speech for the, 3252. 

Defence in equity, what, 4203, 4277. 

dilatory, 4205. 

peremptory, 4210. 

mode of, 4213. 

Definite failure of issue, what, 1853. 
Deforcement, what, 2358. 

Degree, what, 250, 1962. 
A has of consanguinity, how computed, 1966. 
Del credere commission, what, 1288. 

a charge of a, makes agent responsible, 1353. 
Delay in suing, effect on surety, 1349) 
Delegata potestas, non potest delegari, maxim of, 1800, 1805. 
Delegation, what, 801. 

Delegatus non potest delegare, maxim of, 1940. 

Delivery of a deed, what, 2022. 
by whom, 2023. 
to whom, 2024. 
express, 2025. 
implied, 2026. 
absolute, 2027. 
conditional, 2028. 
as an escrow, 2028. 
must be voluntary, 2030. 
evidence of, by registry, 8449, 
how proved, 3449, 
how made, 878. 
absolute, 878. 
conditional, 878. 
as an escrow, 878. 
what is an actual, 942. 
what is a symbolical, 943. 

of articles sold, what, 941. 
different modes of, 942, 946. 
time of, 948. 
lace of, 947. 
ow to be made, 949. 

who to bear expenses of, 950. 
effect of a, 952. 

of the thing contracted for, when required, 639. 

of determinate article, how made, 941. 

of indeterminate article, how made, 941. 

of bulky articles, how to be made, 825. 

of deposit, 1057. 

intent of, 1060. 
Delusion, what, 2110. 
Demagogy, what, 29. 
Demand, what, 793. 
in pleading, what, 2967. 
i how made, 1170. 

of payment, 1170. 

of payment of bill, by whom, 1170. 

when requisite, 861. 

a claim payable on, when due, 861. 

when necessary to prove a conversion, 3532. 

form of the, 3533. 

by whom made, 35384. 

of whom, 3535. 

effect of refusal to deliver the goods on, 3536. 

when necessary to bind surety, 1422. 

of debt, by whom to be made, 1317. 

of rent, how to be made, 2470. 

of judgment, 4272. 

Demandant, who is a, 2644. 
Demency, what, 375. 
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Demise, what, 1778. 
how laid in ejectment, 8661. 
Democracy, what, 22. 
representative, 31. 
Demurrer, what, 3023. 
form of, 3024. 
general, 3025. 
special, 3026. 
to what pleading there may be a, 8027. 
effect of a, 8028. 
joinder in, 3029. 
judgment on ane 
to evidence, what, 3238. 
rules relating to, 3239-8242. 
in equity, what, 4213, 4219. 
differs from a plea, 4220. 
object of a, 4221. 
to original bills, 4222. 
to bills not original, 4257. 
effect of, 4273. 
on the ground of triviality, 4241. 
when the bill is to enforce a forfeiture or penalty, 4240. 
form of, 4269. 
speaking, what, 4269. 
second, not allowed, 4271. 
parts of a, 4272. 
on account of multifariousness, 4244. 
for want of proper parties, 4245. 
to original bills not praying relief, 4246. 
to a discovery on account of jurisdiction, 4247. 
bill to carry a decree into execution, 4266. 
bill to suspend a decree, 4267. 
bill to set aside a decree for fraud, 4268. 
to bill of revivor, 4258. 
to supplemental bills, 4262. 
to bills of revivor and supplement, 4268. 
to cross bills, 4264. 
to bills of review, 4265. 
for want of parties, requisites of, 4098. 
good or bad in toto, 4269. 
title of, what, 4272. 
general, 4272. 
special, 4272. 
when it demands judgment, 4272. 
when amendable, 4394. 
to interrogatories, what, 4426, 
when allowed, 4426. 
Denial of part of plea, effect of, 2978. 
Denial, special, modes of, 2980. 
Departure, what, 2992. 
demurrer for, 2994. 
from a voyage, what, 1187. 
effect of, 1190. ° 
Dependent agreements, what, 699. 
judgments, effect of reversing one of several, 8855. 
Depositary, who is a, 1008. 
responsibility of, 1009-1019. 
when to exercise more than ordinary care, 1015. 
obligations of, 1061. 
Deposition, how taken under act of congress, 4425. 
suppression of, 4436. 
Depositor, who is a, 1008. 
Deposits, what, 1053. 
kinds of, 1054. 
regular, 1055. 
necessary, 1054. 
voluntary, 1054. 
irregular, 1054. 
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Deposits, quasi, 1054. 
difference between sequestration and, 1054. 
Deposition, when to be taken, 3150. 
how taken under the laws of the U. 8., 3152. 
Deputy poe of, 1307. 
difference between an agent and a, 1307. 
Deputy postmasters, who are, 1039 
obligations of, 1039. 
liabilities of, 1039. 
Deputy sheriff must act in the name of his principal, 1807. 
Derelict, right to a, 496. 
Derivative title to personal property, 603. 
Derivative powers, what, 1921. 
Derogation, what, 91. 
Descendants, who are, 1961, 1962. 
Descent, what, 1956. 
estate passes by, 1970. 
rules of, 1971. 
Descriptio persons, when the term is used as a, 1844. 
Description of the devisee, 2125. 
Desertion, what, 296. l 
Despotism, what, 32. 
Destruction of trust estate, how effected, 1920. 
Destruction of property, effect of, on a will, 2156. 
Destruction of Pill, effect of, 2157. 
Detention of princes, what, 1218. 
when a deviation will be justified to avoid, 1189. 
Detention of property, when wrongful, 3530. 
Determinable fee, what, 1699. 
Determinate object, a contract must have a, 602, 
Determinate article, how delivered, 941. 
Detinet, declaration in the, 2862. 
ebt lies in the, for goods, 3462, 
count in the, when proper, 3566. 
Detinue, action of, 3476. 
what recovered by, 3477. 
laintiff’s interest in thing sued for in, 8478. 
or what injury, 3479. 
pleadings in, 3480. 
evidence, 3482. 
verdict and judgment, 3483. 
Detinuit, count in the, when proper, 3566. 
Deviation from the course of a voyage, 1187. 
what is a, 1187. 
when justified, 1188. 
y stress of weather, 1189. 
to make necessary repairs, 1189. 
to succor distressed ships, 1189. 
to avoid capture, 1189. 
by inability of the crew, 1189. 
by mutiny, 1189. 
effect of, 1190. 
effect of return to true course after a, 1193. 
Devise, what, 2100. 
what is an executory, 1846. 
power to, how far restricted, 2126. 
Devisee, who may be, 2124. 
legitimate children may be, 2124. 
illegitimate children, when, 2124. 
class of individuals, 2125. 
when entitled to fixtures, 1589. 
may distrain, 2464. 
title of, 3670. 
Dilatory plea, what, 2895. 
Dilatory dence what, 4205. 
Diligence of depositary, what, required, 1061. 
. Diligence to be used by a borrower, 1084. 
Diminution of record, what, 3344. 
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Direct line, what, 1962. 
Direct evidence, what, 8058. 
Direct, plea must be, 4284. 
Directors, who are, 190. 
Disabilities to sue, what are, 863. 
on whom lies the burden of proving, 864. 
Disability of the plaintiff, what, 2906. 
of the defendant, 2907. 
Discharge, pleas in, 2926. 
from a capias ad satisfaciendum, effect of, 869. 
of parties to a bill or note, 1172. 
Disclaimer, what, 4218, 4215. 
Discontinuance, what, 2357, 2991. 
Discovery, bill of, 3739, 4102. 
who is entitled to a, 8741. 
who must make a, 3742. 
nature of a, 3744. 
for what a bill of, is brought, 8745. 
demurrer to a bill of, when proper, 4246. 
immateriality of, 4254. 
when improper, 4255. 
demurrer to, on account of jurisdiction, 4247. 
when compelled, 4259. 
Discussion, process of, what, 1414. 
Disfranchisement, what, 192. 
Dishonor of a bill, what, 1159. See Notice of Dishonor. 
Disjunctive contracts, what, 689. 
Disjunctive condition, effect of, 749. 
Disposition of property, right of, 460. 
Disseisin, what, 2355. 
Disseisor, what, 2356. 
Dissent, effect of not expressing, 1818. 
Dissolutien of agency, by act of law, 1872. 
by efflux of time, 1373. 
by the happening of some event, 1874. 
by the incapacity of parties, 1376. 
by the death of parties, 1378. 
by the execution of the power, 1382. 
of contract of mandate, 1075. 
of corporations, when, 194. 
of marriage, 290. 
by death, 291. 
by divorce, 292. 
of partnership, 1491-1514. 
by operation of law, 1491. 
by change of condition of parties, 1492. 
by idiocy of partner, 1492. 
by marriage of female partner, 1494. 
by conviction of partner of a crime, 1498. 


by assignment by one partner of his interest, 1495. 


by involuntary assignment, 14965. 
by act of the parties, 1487. 

by lapse of time, 1487. 

by the happening of an event, 1489. 
by bankruptcy, 1496. 

by insolvency, 1496. 

by war, 1497. 

by death, 1498. 

by extinction of subject of partncrentp, 1500. 
by judicial proceedings, 1501. 

ab initio, 1502. 

from the time of a decree, 1508. 
on account of misconduct, 1504, 


because of total impracticability of carrying it on, 1507. 


because of incapacity of a partner, 1508. 
because of insanity of partner, 1509. 

on the happening of some event, 1510. 
effects of, 1511. 
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Dissolution of partnership, effects of, upon creditors, 1512. 
upon partners, 1520. 
notice of, required, 1514. 
Distress, what, 2450. 
origin of the Jaw of, 2450. 
difference between hypotheca and, 2451. 
” difference between pignus and, 2451. 
nipat of making, in the U. S., 2452. . 
what may be taken for a, 2453. 
for what rent, 2454. 
who may make a, 2456. 
may be made by heir or devisee,. 2468. 
may be made by trustee or guardian, 2465. 
of what things there may be a, 2467. 
what goods are not subject to a, 2468. 
at what time to be made, 2470. 
where to be made, 2472. 
manner of making a, 2475. 
effects of a, 2480. 
A after making a, 2479. 
y joint tenants, 1871. 
difficulty of making, on account of confusion of boundaries, 8928. 
Distributive share, act of limitations no bar to a, 4827. 
District, what, 2536. 
District attorney, who is a, 2582. 
District court, organization of, 2618. 
jurisdiction of, 2618. 
may grant writs of habeas corpus, 2685. 
jurisdiction of special, 2639. 
jurisdiction of, in prize cases, 567. 
District of Columbia, jurisdiction of congress over, 48. 
not considered as a state, 2595. 
Distringas, what, 3381. l : 
used to compel a corporation to appear, 4182, 4196. 
Diversis diebus et temporibus, averment of, 3629. 
Divine punishment of perjury, remarks on the, 3184, n. 
Divisible consideration, what, 629. 
Divisible agreements, what, 697. 
Division of opinion of judges of the circuit court, effect of, 2567. 
Division of partnership property, how made, 1531. 
Divorce, what, 292. ` 
à vinculo, 293-298. 
for what granted, 294. 
effects of, 297. 
à menså et thoro, 299. 
for what granted, 300. 
effects of, 301, 1732. 
a bill praying for a, not taken pro confesso, 4442. 
Documentary evidence, when to be given, 4420. 
Dog, property in a, 2307. 
may be killed, when, 2311. 
Dolus malus, what, 3839. 
Domain, what, 457. 
difference between property and, 457. 
Domicil, what, 227. 
of origin, what, 228. 
acquired by law, 229. 
by wife, 230. 
by minor, 230. 
by lunatic, 230. 
of public officers, 232. 
of American ambassadors, 282, 
of soldiers, 232. 
of marines, 232. 
of prisoners, 232. 
of choice, 233. 
a man may have two, 227. i 
Dominant estate, what, 1601. 
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Dominant estate, rights of owner of, 1604, 
Dominium directum, what, 1566. 
utile, what, 1566. 
Donee, who is a, 1922. 
of a power, capacity of, 1942, 
act of, when he has no interest, 1946, 
act of, when he has an interest, 1947. 
Donor, who is a, 1922. 
Door, when officer may break a, 2869, 2808. 
on being open, when one may enter, 2879, 
Dormant partner, notice of his retirement, when not necessary, 1514. 
Double insurance, what, 1181. 
effect of, 1181. 
Double, replication must not be, 2996. 
Double aspect, what are bills with, 4180. 
Doubt, what reliance may be placed on a witness who expresses a, 8158. 
Dowager, who is entitled as, fraz. 
Dower, what, 1734. 
at common law, 1785. 
ad ostium ecclesia, 1786. 
ex assensu patris, 1736. 
de la plus belle, 1786. 
requisites of, 1738. 
who is entitled to, 1742. 
in what estate, 1743. 
when several widows are entitled to, 1746. 
of what estate at law, 1744. 
of what estate in equity, 1748. 
assignment of, 1749. 
when to be assigned, 1750. 
how to be assigned, 1752. 
assigned by the parties, 1758. 
assigned by the sheriff, 1755. 
effect of assignment of 1758. 
how defeated or barred, 1762. 
jurisdiction of courts of equity in, 8948. 
when divorce is a bar to, 298. 
Dowress, right of, 1759, 
- obligations, 1761. 
remedy of, in case of eviction, 1760. 
Drain, right of, 1625. 
rawee, who is a, 1130. 
Drawings, when required to obtain a patent, 588. 
Drip, what, 1626. 
Droitural action, what, 2644. 
Driver, when liable for torts, 2299, 
when master liable for acts of, 2299, 
Drunkenness, when a cause of divorce, 296. 
effect of a contract made in a state of, 589. 
Ducroire, what, 1288, n. 
Due, obligation when, 861. 
Duplicity in pleas, effect of, 2941. 
Durante minore state, administrator, 1556. 
Durante absentia administrator, 1556. 
Duration of lucid interval, 2118. 
Duress, what, 582. 
by imprisonment, 583. 
per minas, 583 
of goods, 583. 
effect of, on contracts, 3520. 
& person cannot make a will while under, 2119, 
renders marriage voidable, 241. 
Duties of executors, what are the, 2186. 
Duty, what, 82. 
Duty or tax on patents, 536. 
Dwelling house, what, 1571, n. 
Dying declarations, effect of, 3075. 
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Easement, what, 1601, 2378. 
resembles a servitude, 1601. 
requisites of an, 1602. 
what property is subject to an, 1608. 
servient estate of an, 1605. 
dominant estate of an, 1604. 
which arises from situation of places, 1607. 
natural, 1607. 
artificial, 1607. 
different kinds of, 1606. r 
established by operation of law, 1615. 
how extinguished, 1640. 
Ecclesiastical corporations, 181. 
Ecclesiastics, abuses of the law by, 2097. 
Education, due by parents to children, 286. 
Effect of a contract, what, 633. 
rules as to the, 634. 
Ei incumbit probatio, qui dicit, non qui negat, maxim of, 4416. 
Ejectment, what, 3655. i 
form of proce migs in, 3656. 
nature of property recovered in, 8657. 
right of property to be recovered in, 3658. 
nature of ouster, 3659. 
leadings in, 3660. 
eclaration in, 3660. 
pleas in, 3664. — 
evidence in, 3665. — 
verdict and judgment in, 3676. 
Election, what is the right of, 693. 
of action, when proper, 2744. 
wager upon, unlawful, 1267. 
when phant sues at law and in eauity, he may be required to make 
is, 4319. 
meaning of, in equity, 3972. 
when party bound to make an, 3973. 
when to be made, 3976. 
Electors, when privileged from arrest, 2801, 
Elegit, what, 1818, 3394, 3401. 
tenant by, 3401. 
Eloigne, what, 3380. 
Eloigned, effect of return of, 8559. 
Elongata, what, 3380. 
effect of return of, 3559. 
Elopement of wife, effect of, 1771. 
Eloquence of counsel, what, 3247. 
Embezzlement, what, 2304. 
how punished, 2305. | 
Emblements, what, 471, 501, 1582. 
who entitled to, 1583. 
when incident to an estate for years, 1788. 
tenant for life entitled to, 1719. 
jointress is entitled to, 1769. 
tenant for years not entitled to, 1583. 
when not distrainable, 2468. 
Employed, injuries to the rights of the, 2300. 
Employer, who is an, 994. 
injuries to the rights of the, 2299. 
when liable, 2299. 
effect of negligence of servant on, 2299. 
Enabling powers, what, 1932. 
Enclosed and, right of way to, 1637. 
End of a marine risk, 1198 
Enemies, who are, 1024. 
incapacity of, to contract, 594. 
trading with, illegal, 778. 
: carrier not liable for act of, 1024. 
Vor. II.4 Q 
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Enjoyment of property, right of, 458. 
oes dates , what, pri 
Enlarger l'estate, what, 2068. 
ues statutes, what, 107. 
Enrollment of decree, what, 4138. 
effect of, 4138. 
Entire consideration, effect of, 629. 
Entire contract, recovery on an, 861. 
when void, 788. 
cannot be separated, 3941. 
Entire damages, effect of finding, on several counts, 8297. 
Entire plea, effect of, 3638. 
Entry may be justified. 
by an officer, 2369. 
by a landlord, 2870. 
by a joint tenant, 2372. 
by a creditor, 2374. 
by a traveller, 2375. 
by a company making a road, 2878. 
to throw down a nuisance, 2376. 
to prevent a public loss, 2376. 
to exercise a right, 2377. 
to abate a nuisance, 2376. 
by a license, 2379. 
effect of lawful, 2233. 
effect of unlawful, 2233. 
into land, effect of, 3604. 
how to be made, 8604. ` 
by whom to be made, 3604. 
when unlawful, 3605. 
Equal right of, 2448. pia 
uality is equity, maxim of, A 
Equitable eS who is an, 3948. 
Equitable estates, what, 1888. 
legal estates differ from, 1888. 
Equitable conversion, what, 1901. 
Equitable mortgage, what, 887. 
Equitable liens, i 2520, 3962. 
for purchase money, 8963. 
for repairs, 3964. 
2 improvements, Hi an ch aia 
when property is purchased subject to a charge, A 
Equitable o 2538. : i 
Equitable wrongs, 2538. 
Equitable remedy. when proper, 2542. 
Equitable waste, what, 3798. 
Equity, 3724. 
nature and principles of, 8724. 
natural, what, 3724. 
civil, what, 3724. 
general rules of, 3725. 
maxims in, 3726. 
assistant jurisdiction of courts of, 8788. 
concurrent jurisdiction, 3753. 
exclusive jurisdiction, 8753. 
jurisdiction of circuit courts, 2610. 
jurisdiction of district courts, 2638. 
difference hetween law and, 8724. 
enters into every contract, 638, 663. . 
of redemption, what, 884, 1825. 
courts of, 2539. 
constitution of, 2540, 
jurisdiction of, 2541. 
origin of power of, 2589, n. 
Erasure, effect of, 3449. 
Error as to person renders marriage voidable, 242, 
effect of, on a contract, 581. 
in law how assigned, 3350. 
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Error in fact, how arene 8349. 
common, what, 
special, what, 3350. 
eas in, 3351. 
judgment i in, 3352. 
writ of, 3321. See Writ of Error. 
writ of coram nobis, 3320. 
Erunt duo in carne una, maxim of, 276. 
Escape, what, 2336. 
voluntary, 2337. 
negligent, 2339. 
actual, 2340. 
constructive, 2341. 
when a prisoner may lawfully, 2229, 
what is evidence of an, 8478. 
Escheat, what, 1987. 
who is entitled to, 1987. 
Escrow, what, 878, 2028. 
effect of the delivery of an, 2028. 
Essential element of a contract, what, 8884. 
Estate, what, 1693. 
kinds ‘of, 1691. 
: legal, 1692. 
equitable, 1888. 
freehold of inheritance, 1694, 
less sere a freehold, 1774. 
Eatate tail, 17 
ea w 
special, 1704. 
male, what, 1704. 
female, what, 1704. 
resemblance between fidei commissa and an, 1712. 
after Lager are T. of issue extinct, 1778. 
Estate Ava life, what, 1 
how created, inis” 
in what things it may be, 1716. 
obligations of tenant of, 1718. 
rights of tenant of, 17 17. 
incidents to an, 1719. 
curtesy is an, 1720. 
dower is an, 1734. 
Estate pur autre vie, what, 1714. 
Estate upon condition, 1814. 
Estate in co arcenary, me 1875. 
Estate at will, what, 1 
how created, 1810 
how determined, 1812, 
Estate at suffrance, 1813. 
Estate for years, 1775. 
nature of, 1775. 
how created, 1778. 
how lost, 1791. 
by destruction, 1792. 
by merger, 1793. 
by extinguishment, 1798, 
by surrender, 1794. 
by release, 1795. 
by forfeiture, 1796. 
by notice to quit, 1799. 
by judgment, 1808. 
Estate in common, what, 1877. 
by what unities held, 1877. 
how created, 187 
rights of ane of an, 1880. 
how destroyed, 1887. 
not subject to survivorship, 1886. 
who is entitled to improvements made by one of the ten- 
ants, 1885. 
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Estate in possession, 1828. 
in remainder, 1829. 
in reversion, 1854. 
executed, what, 1828. 
articular, what, 1831. 


ifference between real and personal, 450. 


Estoppel, pleas in, 2930. 
replication by matter of, 2975. 
Estovers, common of, 1656. 
. kinds of, 1657. 
ight to, how acquired, 1658. 
what may be taken for, 1659. 
time of taking, 1660. 
user of the right of, 1661. 
tenant for life entitled to, 1719. 
Estrays, what, 498. 
Estrepement, writ of, 1828, 2412. 
remedy by, 3798. 


Et alia enormia ei intulit, allegation of, 8681. 
Eundo morando et redeundo, meaning of, 8884. See Privilege. 


Eviction, damages on, 651. 


of tenant by lessor, effect of, 1680. 
of tenant by stranger, effect of, 1684. 


Evidence, 3053-3231. 
improper use of the word, 8053. 
competent, what, 3053. 
credible, what, 8053. 
incredible, what, 3053. 
satisfactory, 83053. 
cumulative, 3053. 
direct, 3053. 
indirect, 3053. 
moral, 3054. 
mathematical, 3054. 
nature of, 3056. 
primary, 3057. 
secondary, 3059. 
positive, 8061. 
circumstantial, 8062, 
praompnye: 3062. 

earsay, 3069. 
original, 3069. 
relevant, 3088. 
irrelevant, 3088. 
objects of, 3089. 


must be confined to the issue, 8091. 


in chief, what, 8196. 

manner of giving, 3196. 
rebutting, 3227. 

demurrer to, 3238, 

written, effect of, 8243. 

new trial for rejecting, 3277. 
new trial for admitting, 8277. 


verdict set aside when ae et the weight of, 8284. 


what is newly discovered, 3286. 
of marriage, what is, 262. 
how secured, 2429. 
in action of account, 3413. 
in assumpsit, 3433. 
in case, 8504. 
for plaintiff, 3505. 
for defendant, 3509. 
in covenant, 3449, 
in trover, 3547. 
in ejectment, 8665. 
for plaintiff, 3666. 


when there is a privity, 8667. 
when there is no privity, 3668. 
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Evidence of title in the heir at law, 8669. 

of title in a devisee, 3670. 

of title in a personal representative, 8671. 

of possession by defendant, 3673. 

for defendant in ejectment, 8674. 

in an action for mesne profits, 8682. 

in trespass, 8640. 

for plaintiff, 3641. 

for defence, 3648. 

on a scire facias, 3719. 

in equity, nature of, 4400. 

how obtained in equity, 3746. 
Ex post facto laws, what, 117. 
Ex contractu, what is an action, 2646. 
Ex delicto, what is an action, 2647. 
Examination, when direct, 3205. 

what is a cross, 3205. 

how conducted, 3205. 

rules for conducting an, 3206. 

of witness, cross, 3221. 

of witness by examiner, 4423. 

of witness by commission, 4424. 
Examined copy, when evidence, 3060, 8115. 
Exceptio peremptoria, what, 850. 
Exception, what, 2038. 

differs from a reservation, 2038. 

requisites of an, 2038. 

. to the charge of the Judge, 3257. 

when to be made, 8 

to the rules as to contingent remainders, 1848, 

in the civil law, what, 4276. 
Excessive damages, new trial granted for, 3290. 
Exchange of lands, what, 2054. 

estates of an, must be equal, 2055. 

by what words made, 2056. 

when executed, 2057. 

how made, 2058. 

in the U. 8., 2059. 
Exchange broker, who is an, 1286, 
Exclusion, what, 459. 
Exclusive jurisdiction of courts of equity, 3945. 
Excuse, what is an, for a trespass, 2368. 


pee , 2927. 
or not making a presentment, 1157. 
Executed consideration, what, 625. 

contract, how declared upon, 8436. 

an accord must be, 2484. 

estate, what, 1828. 

trusts, what, 1902. 
Execution, what, 3369. 

of the right to issue an, 3370. 

form of an, 3371. 

time of issuing, 3372. 

effect of an, 3373. 

kinds of, 3374. 

when final, 3375. 

when not final, 3875. 

quousque, what, 3375. 
Execution of an authority, 1304, 

by whom, 1305. 

how made, 1306. 

when, 1308. 
Execution of a process, effect of unlawful, 2771. 
Execution of powers, 1941. 

destroys the agency, 1382. 
Execution of a writ, effect of neglect of, 2342. 
Executive power, what, 17. 

in whom vested, 60. 
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Executive power of the United States, 76. 
Executor, who is an, 2169. 
testamentarius, 2169. 
how appointed, 2170. 
mecording to the tenor, who is an, 2170, 
who may be an, 2171. 
kinds of, 2172. 
authority of, 2178. 
general, 2173. 
absolute, 2178. 
limited, 2174. 
as to time, 2174. 
as to place, 2174. 
as to subject matter, 2174. 
instituted, 2175. 
substituted, 2176. 
rightful, 2177. 
de son tort, 2178. 
number of, 2179. 
joint, 2180. 
surviving, 2182. 
interest of, 2183. 
wers and duties of, 2186. 
iability of, 2188. 
when entitled to fixtures, 1589. 
when entitled to rent, 1674. 
cannot contract when, 593. 
payee from arrest, 2800. 
ow far liable on his promises, 911. 
when authorized to bring suit, 2679. 
who is an absolute, 2680. 
who is a conditional, 2681. 
number of, who may sue, 2682. 
de son tort cannot sue, 2684. 
what acts make a person an, 2685. 
effect of death of, 2688. 
when declared a trustee, 4334. 
Executory contract, how declared upon, 8486. 
Executory consideration, 626. 
Executory devises, what, 1846. 
Executory bequest, what, 1846. 
uisites of, 1847. 
difference between remainder and an, 1847. 
kinds of, 1848. 
limitations to, 1852. 
Executory trust, what, 1902. 
Exemplification, what, 3111. 
Exoneratur, when to be entered, 2807. 
Expatriation, right of, 221. 
Expenses of delivery of articles sold, who to bear, 960. 
Experts, who are, 3212. 
Express laws, what, 98. 
Expromissio, what, 801. 
Expromissor, what, 801. 
Extent, what, 3394. 
Extent of the right of retainer, 2515. 
Extinction of obligation, what is an, 789. 
Extinguishment, what, 1994. 
difference between a merger and, 1994. 
of contracts, how made, 790. 
by act of both parties, 791-805. 
by release, 792-797. 
by compromise, 798, 799. 
by renewal, 800-804. ~ 
by accord and satisfaction, 805. 
by act of one of the parties, 806. 
by payment, 807-835. 
by confusion, 836-838. 
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Extinguishment, by act of one of the parties, by loss of the thing, 839. 
by judgment or award, 840. 
by death of a party, 841, 842. 
by set-off, 843-847. 
by lapse of time, 848. 
_ by legal bars, 850-870. 
of common of pasture, 1649. 
of an estate for years, what, 1798. 
_ Extra judicial confession, effect of, 8086. 
Extra patrimonium, what are things, 421. 


F. 


Fact, effect of mistake in matters of, 8834. 
when party is bound to disclose, 3835. 
when not, 3847. 
Factor, who is a, 1013, 1288. Bee Agent. 
home, 1288. 
foreign, 1288. 
retains his lien after sale, when, 2525. 
liabilities of, 1013. 
Factorage, what, 1013, 1288. 
Facts, quality of, to be proved, 3154. 
are permanent, 3156. 
are transitory, 3156. 
Failure of consideration, effect of, 680. 
Failure of issue, limitation on, 1853. 
Fairness of contract, when not preaumed, 3098. 
Falcidian law restricts the power of devising, 2126. 
False pretences, what, 2312. 
remedy against one who obtains goods by, 2312. 
False imprisonment, what, 2277. 
remedy for, 2278. 
False judgment, writ of, 3368. 
False, to affect a contract, a representation must be, 8848. 
‘Falsehood, what constitutes, 2255. 
effect of, 2326. 
- Falsification of an account, what, 3986. 
Families, courts of equity preserve the peace of, 8907. 
Family, husband is the head of the, 278. 
Fare, when to be paid by passenger, 1034, 2847. 
Father, duties of, 282, 2598, 
rights of, 329, 2289. 
! for seduction of daughter, 3495. 
Falts, when cured, 2890. 
Fealty, what, 1566. 
Fear, when it makes marriage voidable, 241. 
when it will render a testament void, 2164. 
Fee, what, 1566, 1696. | 
simple, what, 1697. 
simple incidents to an estate in, 1698. 
qualified or base, 1699. 
conditional, 1700. 
tail, 1702. 
farm rent, what, 1663. 
retaining, 2424. 
Feigned issue, what, 3014. 
when proper, 3014. 
when to be made up, 4448. 
Felon, when partner becomes a, effect of, 1498. 
may be arrested, 2225. 
Felonious taking of property, effect of, 2806. 
Fey, arrest justified to prevent a, 2223. 
Female servant may support trespass for entering her bed room, 8604. 
Females, age of, 157. 
Feme covert, who is, 276. 
may be an agent, 1276. 
when not able to make a will, 2118. 
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Feme covert, may make an appointment, when, 2118. 
Feme sole, agency dissolved by marriage of a, 1877. 
trader, powers of, 1441, 4003. 
may be a partner, 1441. 
how to sue in equity, 4036. 
Fence, there is an ideal, around every estate, 2365, 8599. 
who is entitled to partition, 3645. 
Feoffee, who is, 1889, 2049. 
Feoffment, what, 1566, 2049. 
origin of, 2049, n. 
charter of, 2049. 
difference between a grant and, 2052. 
Feoffor, who is a, 2049. 
Feud, what, 1566. 
Feudal laws, what, 1566. 
Fictitious parties to a bill of exchange, effect of, 1180. 
Fide commissary, who is a, 1899, n. 
Fide committee, who is a, 1899, n. 
Fidei commissa, what, 1712, 1890. 
l resemblance of ' entails to, 1712. 
origin of, 2144. 
Fidei commissary, who is a, 1899, n. 
duties of, 1712. 
Fidelitas, what, 1566. 
Fiduciary cannot contract, when, 598. 
Fiduciary relation, duty of persons standing in a, 3849, 3862. 
Fief, what, 1566. 
Fieri facias, what, 3387. 
form’ of, 3388, 
effect of, 3389. 
what may be seized under a, 8891. 
return of, 3396. 
ts feci, return of, 3397. 
A sorb use of, in speaking, 8247. 
Filiation, what, 308. 
proof of, 311. 
by possession, 312. 
by witnesses, 314. 
by private writings, 816. 
by public writings, 317. 
Filing a bill, how to be done, 4188. 
Final, an award must be, 2501. 
Final decree, what, 4444, 
Final judgment, what, 3304, 
Final process, what, 2791. 
Finder of a chattel, rights of, 8522, 8618. 
Fines, what, 2093. 
parts 'of, 2094. 
effect of, 2095. 
Fire, a peril at sea, 1218. 
insurance against, 1286-1244. 
ane may pull down eee on, 2876. j ed by, 8880 
who is to pay rent when remises are es 
Firm, what, 44h ad 
distinction between individual partners and the, 1451. 
what contracts may be made by the, 1451. 
acts of partners must be in the name of the, 1452. 
consequences of having two of the same name, 1476. 
Fixtures, what, 472, 1584. 
mode of annexation of, 1585. 
object and customary use of, 1586. 
who entitled to, 473, 1587. 
heir, 1588. 
executor, 1588. 
devisee, 1589. 
vendee, 1591. 
vendor, 1591. 
remainder-man, 1590. 
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Fixtures, who entitled to, reversioner, 1590. 

landlord, 1592. 

tenant, 1592. 

when to be removed, 1598. 

cannot be distrained, 2468. 
Food, liability of selling unwholesome, 2236. 
Foot of the fine, what, 2094. 
Foot of the list, when a case is to go to the, 3037. 

Forbearance, when a valuable consideration, 617. 

" sufficient to constitute usury, 1117. 


Force required to commit a trespass, 2366, 8487, 8587, 3646. 


when not authorized by law, 2369. 
to be used to enforce a right, 2443, 2447. 
Forced sale, what, 675. 
Foreclosure, what, 1826. 
is a bill of, 4077, 4152. 
Foreign bill of exchange, what, 1134. 
consists of several parts, 1133. 
Foreign court, effect of sentence of a, 4882. 
Foreign factor, who is a, 1288. 
Foreign government, when to sue, 2702. 
Foreign judgment, when barred by act of limitations, 856. 
how proved, 3192 
Foreign laws, what, 131. 
how proved, 3118, 8198. 
Foreign sovereign, when to sue in equity, 4031. 
Foreign state, what is a, 4030. 
Foreign corporation, when to sue in equity, 40381. 
Foreign trusts, jurisdiction of chancery over, 3971. 
Foreigners, rights of, 41. 
Forfeiture, what, 1558. 
for what crimes, 1558, 1989. 
of what estate, 1558. 
for breaches of the revenue laws, 1559. 
how to be declared, 1559. 
by alienation, 1990. 
by non-performance of conditions, 1991. 
- for waste, 1992. 
of an estate for years, 1796. 
of a charter, effect of, 194. 
for violation of revenue laws, 2629. 
equity relieves from a, 3829, 3916. 
difference between a penalty and a, 3919. 
a court of equity does not enforce a, 4240. 
Form of agreements, 871. 
by matter of record, 872. 
contracts under seal, 874. 
Form of acceptance of a bill, 1146. 
Form of action of surety against principal, 1481. 
Form of different actions, 8408 
Form of an award, 2502. 
Form of bill of lading, 898. 
Form of articles of agreement, 903. 
Form of signature to a contract, 920. 
Form of a note under the statute of frauds, 919. 
Form of a bill of exceptions, 3236. 
Form of a bill of exchange, 1132. 
Form of commission of lunacy, 387. 
Form of contract of apprenticeship, 402. 
Form of contract of sea ie 716, 1388. 
Form of the conclusion of a declaration, 2887. 
Form and parts of a declaration, 2828. 
Form of demurrer to interrogatories, 4427. 
Form of making a distress, 2477. 
Form, when demurrer for defect of, is proper, 4243. 
Form of disclaimer, 4216. , 
Form of ejectment, 3656. 
Form of executions, 3371. 
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Form of executions on a joint judgment, 8371. 
Form of joint and several contract, 684. 
Form of a plea of justification, 2929. 
Form of notice to quit, 1800. 
Form of mortgage, 1820. 
Form of an oath or affirmation, 3198. 
Form of juror’s oath, 3045. 
Form of plea puis darrein continuance, 8022. 
Form of demurrer, 3024. 
Form and part of pleas in bar, 2955, 
Form of protest of a bill, 1168. 
Form of promissory note, 1182. 
Form of release, 793. 
Form of compromise, 799. 
Form of remedies in equity, 4023. 
Form of the replication, 2970. 
Form of a bill to perpetuate testimony, 8750. 
Form of a special verdict, 3264. 
Form of a submission, 2488. 
Form of a supplemental bill, 4107. 
Form of a Turkish deed, 2088, n. 
Form of a will, 2131. 
Form of a writ of replevin, 8557. 
Form of a writ of scire facias, 3698. 
Formal defects cured by the statutes of amendments and jeofails, 8295. 
Foresworn, effect of charging a man with being, 2254. ; 
alate merchant, who is, 1012. 
liabilities of, 1012. 
Foundation of wall, how deepened, 3499. 
Fractions of a day, when computed, 728, n. 
Frame of bill of revivor, 4116. 
Frame of bill of revivor and supplement, 4119. 
Frame of cross bill, 4126. 
Frame of bill of review, 4137. 
Frame of supplemental bill in the nature of a bill of review, 4189. 
Frame of bill to impeach a decree for fraud, 4142. 
Frame of bill to carry a decree into execution, 4144. - 
Frame of an original bill in the nature of a bill of revivor, 4148. 
Frame of a supp emental bill in the nature of an original bill, 4150. 
Frame of a bill, demurrer for a defect in the, 4261, 
plea and answer to support it, 4291, 4314. 
Franchise, what, 1690. 
Frank tenement, what, 1694. 
Fraud, what, 585, 3838. ž 
test of, 585. 
positive, 586, 671. 
constructive, 586, 672. 
renders marriage voidable, 244. 
on third persons, effect of, 670. 
prevents the bar of the statute of limitations, 867. 
effect on consent, 585. 
of principal and creditor will discharge the surety, 1415. 
in misrepresentation, what, 2326. 
will render a testament void, 2165. 
may be shown, although it contradicts a writing, 8187. 
in the purchase of goods, effect of, 2447. 
uity will relieve fom, 3839. 
what is actual, 3840. 
what is constructive, 8858. 
between parent and child, 3863. 
between guardian and ward, 3864. 
between trustee and cestui que trust, 8865. 
between client and attorney, 3866. 
between principal and agent, 3868. 
between creditor and surety, 3869. 
against third persons, 3870. 
deeds will be decreed to be delivered on account of, 8921. 
injunction granted to restrain, 3791. 
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Fraud will prevent the act of limitation from running, 4826. 
when the statute of, is a bar in equity, 4828. 
Fraudulent contracts, what are, 781. 
Freedom, what deprives a man of his, 588. 
Freehold, what, 1694. 
of inheritance, 1694, 1970. 
qualities of, 1695. 
Tremen, wane aa 
Freight, what, 1030. 
who is bound to pay, 1080, 1081. 
effect of waiving right to, 1030. 
when carrier is entitled to, 1080. 
Freshly pursued, meaning of, 2474. 
Fructus pendentis pars fundi videntur, maxim of, 1578. 
Functus perceptos ville non esse constat, maxim of, 1578. 
Fruits, hanging, how considered, 1578. 
growing on highway, belong to the owner of the soil, 448. 
Fugitives from labor, 168. 
slaves in Rome, 168. 
Full defence, what, 2891. 
Functus officio, when an agency is, 1882. 
Fund, out of what, mortgage to be paid, 8967. 
how far trust, may be traced, 8970. 
Fungibles, what, 987, 1098. 
Future advantage cannot be renounced, 88. 


G. 


Gaming, what, 1260. 
when lawful, 1261. 
when unlawful, 777, 1262. 
Garnishee, who is a, 2809. 
Gems on the sea shore, rights to, 498. 
Genealogical tables, use of, 1968. 
Genealogy, what, 1968. 
tree of, 1968. 
General, meaning of the term, 8072. 
General administrator, who is a, 1549. 
General agent, who is a, 1801. 
General assignment, what, 8947. 
what property passes by, 3948. 
enforced or impeached in g 8948. 
for the benefit of creditors, by whom to be made, 1452. 
General average, what, 3940. 
General averment, what, 2840. 
General damages, what, 2273, 3588. 
General demurrer, 3025. 
General concurrent remedies in equity, 8825. 
General imparlance, what, 2898. 
General issue, what, 2922, 8010. 
in trespass, 3636. 
General lien, what, 2519. 
how created, 2524. 
General partnership, what, 1470. 
who are partners in, 1473. 
General power of appointment, what, 1926. 
General relief, prayer for, 4179. 
General request, effect of statement of, 2847. 
General rules of courts, 119. 
and maxims in equity, 8725. 
General traverse, what, 2985. 
in an answer, use of, 4874, 
General verdict, what, 3263. 
Generation, what, 1962. 
Gens, what, 39. 
German, brother, 1968. 
German, cousins, 19638. 
Gestation, period of, 306. 
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Gift, what, 710. : 
inter vivos, 712. 
donatio mortis causå, 718. 
Gist of the action, what, 2822. 
Giving time to principal, effect of, on surety, 1899. 
God, what is a belief in, 8184. 
Good consideration, what, 613. 
Good faith required in contracts of insurance, 1175. 
Good-will, right to, 1532. , 
Goods and chattels, what, 470. 
Goods, how tendered, 2440. 
Gospel, origin of swearing upon the, 8199. 
Government, what, 20. 
forms of, 21. 
mixed, what, 25. 
of United States, 87. 
not barred by the act of limitations, 859. 
may sue in equity, 4026. 
in whose name to sue, 4026. 
when to defend in equity, 4055. 
Governor not bound to disclose state secrets, 3219. 
Grand bill of sale of a ship, what, 943. 
Grand juror may give information, 2268. 
when not a witness, 3180. 
Grant, what, 2050. 
what things lie in, 2051. 
Grant, bargain, and sell, effect of these words, 2046. 
Grantee, who is a, 2010, 2050. 
Grantor, who is a, 2010, 2050. 
when a tenant at will, 1810. 
Gratuitous contracts, what, 709. 
Grayestones, when evidence, 8060. 
Great cattle, what, 1645. 
Gross, common in, 1653. 
Ground rent, what, 1663. 
emphyteosis resembles a, 1663, n. 
Guaranty, what, 912, 1383. 
offer to, what, 1388. 
limited, 1389. 
conunuing: 1390. . 
difference between an offer and a, 918, n. 
limited as to time, 1390. 
limited as to persons, 1392. 
Guardian, who is, 336. 
of the person, 336. 
of the estate, 336. 
kinds of, 339-346. 
eppontaroe 345. 
ad litem, 346. 
who may be, 847. 
duties of, 348-857. 
power of, 350. 
when to be authorized by the court, 856. 
account of, 357. 
discharge of, 358-362. 
by time, 859. 
by removal, 360. 
by death, 361. 
by operation of law, 362. 
cannot contract, when, 593. 
may distrain, 2416. 
ad litem, cannot give a release, 3204. 
and ward, injuries to, 2294. 
rights of, 2294. 
duties of, 2294. 
extent of his power to make a lease, 1807. 
signing a note is personally liable, 1858. 
title of, 3672. 


INDEX. | 733 


Guardian, jurisdiction of chancery over, 8991. 
Guardianship, what, 836. 

kinds of, 339. 

by nature, 341. 

by nurture, 342, 

of partner, effect of, 1492. 
Guest, when innkeeper bound to receive a, 1016. 


H. 


Habeas corpus, remedy of, 2778. 
origin of, 211. 
use of, 211. 
cannot be suspended by military commander, 127. 
jurisdiction of supreme court to issue a writ of, -2568. 
district court may grant writs of, 2685. 
ad testificandum, when required, 3148. 
Habendum, what, 2035. 
Habere facias seisinam, what, 8878. 
Habere facias possessionem, what, 8379. 
when to be sued out, 2097. 
Habit required in insanity, 879. 
Habit of dealing, effect on contracts, 1814. 
Habitation, what is a nuisance to the, 2888. 
Habitual drunkenness, what, 876. 
when a cause of divorce, 296. 
Half blood, when entitled to inheritance by descent, 1985. 
Half defence, what, 2891. 
Hand-sale, 580. 
Handwriting, how proved, 3188. 
Harbor, what, 453. 
Harboring apprentice, what, 2446. 
Harboring servant, penalty for, 2299. 
Harboring journeyman, penalty for, 2299. 
Hazardous contract, what, 707. 
Health, how secured, 206. 
injuries to, 2236. 
Hearing, when not to be relied on, 8158. 
Hearing of a case in chancery, what, 4438. 
Hearing upon further directions, what, 4443. 
Hearsay, what, 3069. 
ifference between original evidence and, 3069. 
may establish pedigree, 815. 
Heres fiduciarius, who is a, 1899, n. 
Heir, who is an, 1957. 
when a descriptio personm, 1844. 
when a word of purchase, 1844. 
effect of the word, in the singular number, 1957. 
child in ventre sa mere, when, 1957. 
a bastard cannot be an, 1957. 
meaning of, in civil law, 1958. 
testamentary, what, 1958. 
by mugen he what, 1958. | 
when entitled to fixtures, 1588, 
when entitled to rent, 1674. 
may distrain, 2463. 
of the body, what, 1706. 
Heir at law, title of, 3669. 
when a trustee, 3954. 
force of the word, 1698. 
Heirloom, what, 464. 
Herbagii pasture, what, 3599. 
Hereditament, what, 1595. 
how divided, 1596. 
corporeal, what, 1596. 
incorporeal, what, 1597. 
Hierarchy, what, 35. 
High and low water, who owns the soil between, 431. 
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Highway, what, 442. 
bet courses which fall into the Mississippi and Saint Lawrence are 
ublic, 430. 


public have an easement in, 443. 
owner of the soil has a right to a, 448, 869. 
Hire, what, 980, 1081. 
of a thing, 984-993. 
what thing is the subject of, 985. 
how thing hired to be used, 988. 
price of, 999. 
of labor, what, 994. 
nature of, 995. 
of custody, what, 1008. 
Hirer, who is a, 980. 
rights of, 992. 
acquires a special property, 992. 
obligations of, 993. 
Hiring, contract of, 980-1039. 
what contracta resemble, 981. 
for what time there is a, 989. 
of labor, 996. 
Hobouss, what, 1712. 
Holder, who is a, 1130. 
Holding over, what is, 1593. 
Homage, what, 1566. 
Home factor, who is a, 1288. 
Homicide, how punished, 203. 
Honorarium, what, 1070. 
House, what, 1571, n. 
when protected from breach, 2869. 
nuisance to the, 2388. 
waste to, 2400. 
House of representatives, number of members, 54. 
by whom elected, 55. 
ualification of members, 56. 
time of election of members, 57. 
duration of office of members, 58. 
power of members, 59. 
Husband, rights of, 152, 276, 278, 592, 2282. 
obligations of, 277. 
separation between wife and, 308. 
presumed to be the father of wife’s children, 288, 804, 307. 
may be trustee for his wife, 1909. 
is not next of kin of wife, 1541. 
right to wife’s chattels, 1536. 
may recapture his wife, 2446. 
effect of connivance of wife’s adultery by, 2288. 
when to sue for injury to wife, 2284. 
effect of survivorship of, 2675. 
effect of civil death of, 2673. 
and wife, how to distrain, 2459. 
and wife, when to sue out a writ of error, 3332. 
and wife, when to be made defendants in error, 8340. 
when to sue with his wife, 2669. 
when to sue alone, 2672. 
when not a witness for wife, 8171. 
is injured by wife’s adultery, 3623. 
force of contracts between wife and, 8997. 
rights of, over wife’s separate property, 4004. 
when seeking equity against wife, must do her equity, 4007. 
Hypothec, what, 1821. 
resembles a mortgage, 1821. 
Hypotheca, difference between a distress and, 2451. 
Hypothecation, what, 1041. 
of aship, by whom made, 1246. 
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Id certum est quod reddi certum potest, maxim of, 929. 
Idiocy, what, 372. 
Idiot cannot make a binding contract, 588. 
not a competent witness, 3161. 
how to sue in equity, 4038. 
jurisdiction of chancery over, 4018. 
If, meaning of, 735. 
Ignorance of law, effect of, 3832. 
Ignorance of fact, effect of, 8834. 
Ignorant mal practice of a physician, effect of, 2286. 
Ignorantia legis neminem excusat, maxim of, 3882. 
egal voyage cannot be insured against, 1186. 
Illegal partnerships are void, 1440. 
Illegitimacy, how proved, 3093. 
Illicit intercourse, contracts for, void, 8855. 
Illusory appointment, what, 1927. 
Imbecility, what, 374. 
Immaterial averment, effect of, 2842. 
mmaterial issue, what, 
Immediate cause, trespass lies for an injury arising from an, 3587. 
Immemorial possession, what, 3073, n. 
Immoral consideration, what, 624. 
Immoral contract, void, 771. 
Immoral book, no copyright for an, 3786. 
Immutable laws, what, 158. 
Impanneling a jury, effect of irregularity in, 8276. 
Imparlance, what, 2892. 
general, 2893. 
special, 2893. 
general special, 2893. 
consequences of asking for an, 2893. 
Impeachment, how tried, 2549 
causes of, 2552. i 
Impeachment of witnesses, how made, 3228. 
Imperitia culpæ annumeratur, maxim of, 1004. 
Impertinent averments, effect of, 2842. 
Impertinent matter, what, 4167. 
Impertinent matter in an answer, improper, 4372. 
Impertinent question, improper, 8206. 
Implements of trade, when not liable for rent, 2469. 
Implied contract, what, 907. See 
Implied trust, what, 3958. 
arising from presumed intention of the parties, 8959. 
arising without the intention of the parties, 8968. 
Imposition, when a fraud, 3832. 
Impossibility, what, 601, 3155. 
will not be decreed, 3888. 
Impossible condition, what, 745. 
Impotence renders marriage voidable, 245. 
Impotence of husband evidence of illegitimacy, 308. 
Imprisonment, what, 2276. 
false, what, 2277. 
effect of, on contract, 583. 
Improvements made on an estate in common, rights to, 1885. 
what lien may be had for, 3964. 
In æquali jure melior est conditio possidentis, 3731. 
In chief, what is evidence, 3196, 3202. 
In commendam, partnership in, 1474, 


In court, meaning of, 2814. \ 


In gross, what is a power, 1934. 

In litem, oath, when proper, 3175. : 

In nullo est erratum, effect of plea of, 3352. 

In patrimonio, what things are, 422. 

In pari ae potior est conditio defendentis et possidentis, maxim of, 769, 


’ 


In perpetuam rei memoriam, depositions taken, 3151. 
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In personam, what is an action, 2650. 
In rem, what is an action, 2650. 
In transitu, right of stoppage, 959. See in Transitu. 
Inadequacy of damages, new trial granted for, 3291. 
Inanimate tangible property, what, 470. 
Incapacity of corporations, what, 193. 
Incapacity to contract, what, 587. 
arises from nature, 588. 
is created by law, 592. 
of trustees, 593. 
of parties dissolves the agency, 1875. 
of principal, effects of, 1376. 
of agent, effect of, 1377. | 
of partner, effect of, 1492, 1506. 
Incapacity to make a will, what, 2107. 
from bodily defects, 2115. 
from age, 2116. 
because the party is under duress, 2119, 
time when, attaches, 2120. 
Incapacity of parties, when fraud arises from the, 8851. 
Incapacity to sue in equity, what is an absolute. 4029. 
Incapacity of infants to sue, 4033. 
ahi ioe of married women, 4036. 
Incidents to an estate for life, 1719. 
Inconclusive presumptions, what, 3067. 
Incorporeal things, what, 420. 
Incorporeal hereditament, rent cannot issue out of an, 1668. 
nuisance to, 2384. | 
Incorporeal property, no trespass to, 3500, 3602. 
Incredible evidence, what, 8053. 
Incumbrances, what, 3452. 
breach of covenant against, 8452. 
who to pay interest on, 1718. 
Indebitatus assumpsit, what, 2852. See Assumpesit. 
Indebiti solutio, what. 907, n. 
Indecency, when not sufficient to exclude evidence, 8220. 
Indefinite failure of issue, what, 1853. 
Indemnity, when seller is entitled to, 958. 
Indenture, what, 2003, 2865. 
Independent agreements, what, 699. 
Independent judgments, effect of reversing one of several, 3356. 
Indeterminate article, how delivered, 941. 
Indian title, can be sold only to U. 8., 1567. 
Indians not considered as foreigners, 4080. 
Indicia, what, 3560. 
Indirect evidence, what, 8058. 
Indivisible agreements, what, 694. 
Indivisible consideration, what, 629. 
Indorsee, who is an, 1130. 
Indorsement, what, 1137. 
form of, 1138. 
in full, 1138. 
in blank, 1138. 
restrictive, 1138. 
conditional, 1138. 
qualified, 1138. 
effect of, 1140. 
when an original engagement, 1141. 
Inducement, what, 2835. 
when required, 2835. 
difference between surplusage and, 2835. 
Inebriation, effects of, on contracts, 589. 
Infamous persons, who are, 3180. 
Infamy, what, 174. 
what crimes cause, 3186. 
how removed, 3188. 
how proved, 3204. 
Infancy, what, 335. 
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Infancy, when a good plea, 4808. 
Infant. who is an, 338. 
in ventre sa mere, who is an, 175. 
rights of, 176, 1957. 
may be an agent, 591, 1276. 
may execute a power, 1942. 
may be an attorney, 591. 
capacity of, 3065. 
when able to make a will, 2116. 
may be a devisee, 2124. 
when not a witness, 3160. 
domicil of, 280. 
how to sue in equity, 4088. 
jurisdiction of chancery over, 8990. 
appointment of guardians for, 8991. 
at a considered a ward of chancery, 8998. 
maintenance of, 8994. ` 
is under the protection of chancery, 4892. 
Inferior courts, what, 2588. 
estate, rights of owner of an, 1618. 
Influence, what is improper, over a testator, 2119. 
Influence with persons in authority, contract to use, void, 8861. 
Information, bill of, 4158. i 
Infra presidia, effect of taking goods, 552. 
Inherent powers, what, 1921. 
Inheritance, what, 1956. 
freehold of, ee ise 
r stirpes, what, s 
Initiate, curtesy, 1730. 
Injunction, what, 3759. 
remedial, 3762. 
judicial, 8764. 
temporary, 3765. 
perpetual, 3766. 
erties subject to an, 3771. 
for what causes granted, 8778. 
for injuries to the person, $774. 
for injuries to personal property, 3775. 
to prevent the making of bills, 3776. 
against agents for breach of duty, 8777. 
to prevent the circulation of bills, 3778. 
ordering deeds to be delivered up, 3779. 
to prevent breach of contract, 8780. 
to prevent a sale, 3782, 
to prevent a payment, 8782. 
to prevent waste, 3783, 3798. 
to prevent the sailing of ships, 83784. 
to prevent infringement of copy right, 8785. 
to prevent infringement of patents, $785. 
to prevent injuries to real estate, 8796. 
to prevent irreparable damages, 8797. 
to prevent nuisances, 8799, 
to prevent purpresture, 3802. 
to compel performance of works in a lawful manner, 8808. 
to stay proceedings at law, 8790. 
the effect of an, 3804. 
to prevent waste, 2411. 
to prevent waste by mortgagor, 1828. 
when granted to restrain a nuisance, 2886, 
when granted by district court, 2684. 
Injuries and wrongs, of, 2207. 
to the relative rights, 2280. 
husband and wife, 2281. 
parent and child, 2288. 
guardian and ward, 2294. 
master and apprentice, 2295, 
employer ee employed, 2299. 


to persona! pro or rights, 2301. 
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Injuries to persona! p! topan in possen; 2802. 
of remainder-man, 
of reversioner, Bi 
of tenants in common, 2814, 
not tangible, 2815. 
by deceit, 2825. 

from acts of innkespers 2849. 
to real property 
against wile in sites jure, 2764. 
to reversion and remainder, 2396. 
for which trespass will lie, 8586, 8598. 
Inland bill of exchange, what, 1184. 
Innkeeper, who is an, 1015. 
a ations of, ‘1016. 
ilities of, 1017. 
aah of, 1018. 
how regulated i in the United States, 1019. 
is an insurer, 2775. 
renee alwa resumed, ee 3187. 
nquiry, writ of, roper, 8304. 
Inquisition of lanae for he $87. 
effect of finding, 89 
Insane person may receive aid transmit rights by descent, 1967. 
Insanity, what, 173, 370. 
of partner, when ground for dissolution of partnership, 1509. 
dissolves agency, 1377. 
renders nee incapable, 2109. 
Insolvency, what, 1 
extent of laws relating to, 1564. 
difference between bankruptcy and, 1564. 
of partner, effect of, 1496. 
when ae is discharged by, 1499. 
Insolvent, who is, 1564. 
estate, ri ht of retainer against an, 2515. 
effect of discharge of an, 2733, 2800. 
Inspeximus, what, 311 iL 
Instalments, when to be paid separately, 880. 
action to recover, 3545. 
effect of a je udgment on a bond conditioned to pay, 3707. 

Instance court, what, 2622, n. 

Institute, who is an, 1712. See Substitute. 

Instituted executor, "who is an, 2175. 

Instructions, when ‘agent must obey, 1849. 

when not to be obeyed, 1 

Instrument cannot commit trespass, 8587. 

Instrumental trusts, what, 1900. 

Insurable interest, what, 1174. 

Insurance, what, 1 

marine, 1178. See Marine Insurance. 
life, 1231-1285, 

fire, 1236-1244. 

for whom made, 1196. 

broker, who is an, 1286. 

Insured, who is an, 1174. 

Insurer, who is an, 1174. 

Intellectual labor, ‘property acquired by, 508-549. 

Intent to commit a battery required in criminal cases, 2215. 

not required in civil cases, 2215 

of the testator to govern in relation to remainders, 1844. 
Intention required to constitute usury, 1123. 

immaterial, in trespass, 3605, 3617. 
Intentional artifice, what, 3840. 
Inter partes, deed, "2008. 

who is to sue on, 2659. 

Inter mercatores jus accrescendi locum non habet, maxim of, 486. 

Interdict resembles an injunction, 3760. 

Interdiction, what, 148, 366. 

Interest, 1100-1124, 
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Interest, who must pay, 1102. 

who is entitled to, 1104. 

on what claims, 1106. 

basa of, allowed, 1109. 

or what time, 1109. 

simple, 1111. 

compound, what, 1112, 

foreign, what, 1113. 

when barred, 1115. 

on incumbrances, who must pay, 1718. 

on m to be paid by tenant for life, 8941, n, 
Interest, insurable, what, 1174, 1178, 1282, 1287, 
Interest policy, what, 1227. 
Interest, unity of, in joint tenancies, 1866. 

how destroyed, 1873. 
Interest, quality of, in an estate, 1698. 
Interest of witness, 3162, 3202. 

is a disqualification, when, 8162. 

how shown, 3202. 

as to magnitude of, 8165. 

quality of, which disqualifies, 8166. 

when there is a balance of, 3168. 

witness competent notwithstanding, 8169. 
Interlineation, effect of, 3449, n. 
Interlocutory judgment, what, 3304. 
Interlocutory decree, what, 4443. 
International law, 10. 
Interpleader, what is a bill of, 83822, 4099. 
Interpretation, what, 86. 

kinds of, 87. 

literal, 88. 


rules of, 90, 661. 
Interrogatories, when to be filed, 8150, 4424. 
how answered, i 
demurrer to, 4426. 
Interrogatory part of a bill, 4176. 
Interruption of possession, what, 2197. 
natural, 2197. 
civil, 2197. 
Interval, what, 2114. 
Intervention, what, 3823, n. 
resembles an interpleader, 8828, n. 
Intestacy, what, 1544. 
Intestate, who is, 1544. 
Introduction of a bill, what, 4161. 
Intruder, who is an, 2854. 
Intrusion, what, 2354. 
Invention, what, 530. 
useful, 530. 
Inventory, what, 2187. 
how to be made, 2187. 
Investiture, corporeal, what, 1566. 
Involuntary nonsuit, what, 3310. 
Irony, effect of, in libels, 2243. 
Irregular deposit, what, 1054. 
Irregularity in impanelling a jury, effect of, 8276. 
Irrelevant evidence, 3088. 
Irrephrable damages, injunction granted to prevent, 8797. 
Island, who is the owner of an, 434. 
effect of an, arising in a river, 2191. 
right to an, 2191. 
Issuable plea, what, 2934. 
Issue, what, 3000. 
qualities of, 3001. 
kinds of, 3005. 
material, 3006. 
immaterial, 3007. \ 
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Issue in law, 8008. 
in 8009 


general, 3010. 
special, 3010, 
common, 3010. 
formal, 8011. 
informal, 3012, 
actual, 3018. 
feigned, 8014. 

how procured, 3015. 


must be upon an affirmative and a negative, 3002. 


must be upon a single point, 8008. 
must be upon a material point, 8004. 
when defective, 8296, 


no judgment can be given on defective, 8296. 


in error, what, 3353. 

to be proved, 4415. 

evidence when confined to the, 4416. 
Issues, what, 3399. 

when directed to courts of law, 8757. 
Iter, what, 1683. 


J. 


Jailor, when liable for false imprisonment, 2771. 
Joinder of plaintiffs, 2667. 
husband and wife, 2669. 
executors, 2682, 
obligee, 2696. 
assignees, 2697, 
of defendants, on contracts, 2711. 
husband and wife, 27 18, 2721. 
executors, 2726, 
administrators, 2726. 
of pene to redress an injury, 2750, 
in demurrer, what, 3028. 
in error, what, 8351. 
of issue, what, 2999. 
of parties in equity, 4082. 
Joint agents, how to act, 1278. 
what number to act, 1278. 
Joint agreement, what, 681. 
Joint and several obli ees, how to sue, 2696, 
Joint debtors, effect of release to one of, 797, 
Joint executors, powers of, 2180. ` 
how far liable for each other, 2181. 
Joint estate, rights of widow in, 1872. 
when bound by judgments, 1872. 
how quality is destroyed, 1878, 
Joint injury, how redressed, 2750. 
evidence required to prove, 3508, 
Joint liability of wrong doers, 2778. 
of officers, 2780. 
Joint obligees, 682. 
when to join in an action, 2696. 
Joint obligors, 683. 
Joint owners, when to join in replevin 8562, 
Joint principals, authority of, 1274, 
Joint property, what is, 1519. 
for what liable, 1518. 
Joint tenancy, what is, 1862, 
how created, 1868. 
property subject to, 1865. 
ow considered in the United States, 1874. 
how tenants in, distrain, 2457, 
how tenants in, sue, 2667, 
who entitled to rent, 1676, 
rights of survivor, 1872, 
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Joint tenancy of chattels, 484, 2447. 
Joint trustees, liabilities of, 1915. 
Jointure, what, 1766. 
uisites of, 1767. 
effect of, 1770. 
how lost, 1771. _ 
Journal, each house of congress to keep a, 48. 
of the legislature, when evidence, 3107. 
Journeyman, penalty for canst Por 9: 
Judge cannot act in his own case, 3598. 
Judgment, what, 676. 
for the plaintiff, when given, 3305, 8808. 
by default, 8808. 
by nil dicit, 3308, 8808. 
by non sum informatus, 3308, 3808. 
by confession, 8808 
by confession relict& verificatione, 3308. 
for the defendant, when given, 3309. 
_of non pros, 8803, 5309. 
of nolle prosequi, 3808, 8809. 
of cassetur breve, 3808, 3809. 
of nonsuit, 3310. 
of retraxit, 3309. 
as in case of nonsuit, 8310. 
demand of, what, 4246. 
on demurrer, how given, 8029. 
on a case stated, 3031. 
in ejectment, 3676. 
in an action for mesne profits, 8688. 
quod respondeat, when proper, 2918. 
quod computet in an action on account, 8414, 
non obstante veredicto, what, 8017, 3298. 
as upon confession, what, 3298. 
form of, 3302. 
on cognovit actionem, 8308. 
on warrant of attorney, 8803. 
rate Ot 
final, : 
rendered before issue formed, 8807. 
of respondeat ouster, 3804. 
quod recuperet, 2918, 3304. 
quod eat sine die, 3304. 
of nil capiat per breve, 8806. 
when not a bar, 8304. 
foreign, effect of, 3119, 4882. 
of sister state, effect of, 3119. 
how proved in another state, 8119. 
of what it is evidence, 3108. 
when conclusive evidence, 8105. 
when not conclusive, 3106. 
agant executor, how rendered, 2729. 
what is called signing, 2918, 8311. 
title to personal property by, 1560. 
to recover possession, 1560. 
to recover property, 1560. 
effect of, in trover, 1560. 
in trespass, 1560. 
in action qui tam, 1561. 
when it destroys an estate for years, 1808. 
from what time a lien on land, 8894. 
when contract is extinguished by, 840. 
not barred by act of limitations, 856. 
limitation bars a foreign, when, 856. 
in assumpsit, 3442. 
in audita querela, 3818. 
in an action on the case, 8513. 
in an action of covenant, 3458. 
in an action of debt, 8475. 
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Judgment in trover, 3553. 
in detinue, 8484. 
in replevin, 3581. 
on a scire facias, 3722. 
in waste, 
Judges of nen s Toa. court, how appointed, 2555. 
number o 
Judges of the circuit courts, 2579. 
Judges of the district courts, 2613. 
Judges, duties of, 3256. 
Judicial admissions, what, 3079. 
Judicial confessions, 3086 
Judicial records, what, 3100. 
Judicial officer not liable for mistake, 2778. 
Judicial power, 18. 
of the states, 78. 
Judicial sales, what, 976. 
Judicial writs, what, 2791. 
Judiciary of the United States, 2547. See Courts. 
Jurisdiction, what, 2536. 
territorial, 2536. 
of courts of equity, 2541. 
of senate as a court, 
of supreme court, 2560. 
of circuit courts, 2585. 
of district courta, 2618. 
original, what, 2560. 
appellate, what, 2560. 
concurrent, 2560. 
assistant, what, 2560. 
civil, of su ope court, 2561. 
original, of supreme court, 2562. 
appeals; of supreme court, 2568. 
the circuit courts, 2585. 
at law, 2588. 
in equity, ‘ 2610. 
original, of circuit court, 2588. 
A of circuit court, 2601. 
eas to th e, 2897. 
when allowed, 2898. 
when court has no, 2900. 
mode of pleadin to the, 2902. 
limited, 2900, 2902. 
general, 2900, 2902. 
Jurisdiction in equity, 3738, 3753, 8945. 
assistant, 3738. 
concurrent, 3753. 
exclusive, 3945. 
of the court, bill must show, 4174. 
clause in a bill, what, 4175. 
in cases of charitable uses, 8982. 
pleas to the, 4301. 
Jurisprudence, what, 1. 
Juror, when not a witness, 3180. 
when one to be withdrawn, 3258. 
who is a, 3039. 
ualifications of, 3039. 
Jury, what, 3039. 
trial by, 2547, 2562, 3034. 
origin of, 3039, n. 
how selected, 3040. 
challenge of, 3041. 
how sworn, 3045. 
how to make their verdict, 3258. 
when to be discharged, 3258. 
Jus abutendi, 460. 
Jus accrescendi, what, 1872. 
inter mercatores pro beneficio commercii locum non habet, maxim of, 682. 
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Jus ad rem, what, 457. 

Jus aqueeductus, what, 1625. 

Jus cloacæ, what, 1626. 

Jus gentium, what, 10. 

ie in re, diet 457. Sate tanita 

us projiciendi et protegendi, what, 

Jus utendi, 460. ai 

Justice, what, 5. 

Justice of the peace, powers of, 2230. 
cannot act in his own case, 3598. 
when liable for injuries, 2771. 

Justification of bail, what, 2806. 

Justification, pleas in, 2928. 

Justification of slander must be pleaded, 8509. 

Justification of a libel, when allowed, 2246. 

Justification in replevin, what, 8577. 

Justification of a trespass, what is a, 2869. 


K. 


Keys, how considered, 464. 
what kinds of estate are, 1585. 
Kindred, what, 1959. 
oe 1968. ait 
when a bar to marriag i 
d of, what, 250. is 
Kissing the book, origin of, 3199. 
Knowledge of facts, how acquired, 3158. 
witness must depose as to his, 8158, 3209. 


L. 


Laches, pany will not be relieved from his, 8287. 
effect of plaintiff’s, 3915. 
Land, what, 1570. 
nuisance to, 2383. 
waste to improved, 2401. 
waste to wild, 2402. 
may be sold for debt, 3394. 
restraint on sale of, for debt, 3394. 
what is a contract concerning, 916. 
rights of owners of, 3605. 
Landlord and tenant, 1679. 
right to rent, when destroyed, 1679. 
when suspended, 1680. 
eviction of tenant, effect of, 1680. 
trespass on tenant, effect of, 1681. 
when landlord is to make repairs, 1682. 
when entitled to fixtures, 1592. 
Landlord may lawfully enter to distrain, 2870. 
Lapse of time, when contract is extinguished by, 848. 
will discharge a surety, 1416. 
effect of, on account, 3937. 
Lapsed legacy, effect of, 2160. 
Lapsed devise, effect of, 2160. 
Larceny, emblements not subjects of, 501. 
Latent ambiguity, what, 3137. 
Law, what, 4. 
of nature, 9. 
of nations, 10. 
municipal, 11, 126. 
international, 10. 
civil, 11, 122. 
common, 121. 
Roman, 122. 
canon, 128. 
objects of the, 124. 
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Law, criminal, 124. 
merchant, 125. 
martial, 127. 
difference between equity and, 8724. 
extent of the principles of, 4456. 
necessity of, 4456. 
enters into every contract, 667. 
must rule over force, 2443. 
effect of mistake in matters of, 8832. 
how passed, 79. 
promulgation of, 80. 
effect of, 81. 
sanction of, 81: 
obligation of, 82. 
who are bound by the, 88. 
how applied, 85. 
interpretation of, 86. 
repeal of, 91. 
several kinds of, 96. 
express, 98. 
tacit, 120. 
constitutional, 102. 
unconstitutional, 108. 
of the states, 118. 
made by inferior legislative bodies, 119. 
immutable, 128. 
arbitrary, 129. | 
national, 130. 
foreign, 131. 
over what country they extend, 182. 
of the United States judicially noticed in the several states, 3118. 
of the several states, how noticed in the courts of the U. B., 8118. 
foreign, how proved, 8118. 
of the sister states, how proved, 8118. 
Lawful, an award must be, 
Lawful condition, what, 740. 
Lay corporations, what, 181. 
Laying the venue, 2830. 
Lead to uses, deed to, 2085. 
Leading question, what, 3207. 
when proper, 3208. 
when improper, 3207. 
Lease, what is, 2061. 
breach of covenant not to assign, 8452. 
form of, 1667, 1778, 1782. 
difference between term and, 1778. 
what contracts resemble a, 1779. 
an agreement for a lease is not a, 1781. 
parts of, 1788. 
Lease and release, what, 2083. 
origin of conveyance by, 2088. 
Legacy, when subject to contribution, 8940. 
act of limitations no bar to a, 4827. 
Legal, an accord must be, 2484. 
Legal consideration, what, 621. 
Legal estates, what, 1692. 
of freehold, 1718. 
conventional, 1714. 
by operation of law, 1720. 
Legal effect of a contract, what, 2837. 
injuries, what, 2538. 
Legal lien, what, 2520. 
Legal occasion, slanderous words may be uttered on a proper, 2261. 
Legal presumptions, what, 3064. 
Legal right, 2538. 
- to recover at law plaintiff must have a, 2657. 
Legatees, how to sue in equity, 4049. 
cannot sue debtor of testator, for want of privity, 4237. 
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Legislative power, what, 16. 
in whom vested, 43. 
of the several states, 77. 
Legislative records, what, 3097. 
Legitimacy, when presumed, 8066. 
Legitimate children, who are, 283, 802. 
Legitimation of natural children, 823. 
Lender, who is a, 1078, 1089. 
rights of, 1083. 
must be named in the contract of bottomry, 1248. 
Length of time, effect of, 4348. 
Lessee bound to pay the rent, although premises may be destroyed by 
fire, 1683. 
may assign his lease, when, 1789. 
may underlet, when, 1789. 
obligations of, 1790. 
Letter book, when evidence, 3148. 
Letter of attorney, what, 893. 
Letter of credit, 1136. 
Letter to hire, who is a, 980. 
who may be, 991. 
Letter rogatory, what, 3150. 
Letter of administration, what, 3107. 
Letter, contracts made by, 904. 
to be carried by mail, 1089. 
effect of not answering, 1818. 
received in answer, how proved, 8181. 
handwriting, when known from, 8134. 
ngi in private, 611, 3789. 
effect of extracts of, in an answer, 4871. 
Letter testamentary, what, 3107. 
Levant et couchant, what, 1645. 
Levari facias, what, 3394, 3400. 
Levy, how made, 3395. 
Lex semper dabit remedium, maxim of, 8682. 
Lex fori governs as to the remedy, 
Lex locus contractus, when to govern, 668. 
Lex locus solutionis, when to rule, 669. 


of principal, 1831. 
in actions ex delicto, 2767. 
between original parties, 2767. 
when the interest has been assigned, 2776, 
when wrong doer is dead, 2782. 
when female wrong doer marries, 2787. 
of defendants on simple contracts, what, 2706. 
joint, what, 2711. 
of female obligor, 2717. 
of husband and wife, 2718. 
of husband alone, 2719. 
of wife alone, 2720. 
of executors, 2724. 
of partners on their contracts, 1475. 
of partners for their torts, 1477. 
when incurred by executors, 2187, 2188. 
Libel, what, 2240. 
how conveyed, 2241. 
of what it consists, 2242. 
how it may be expressed, 2248. 
ublication of a, 2244. 
justification of a, 2246. 
remedy for a, 2250. 
bookseller liable for his servant’s publication of a, 3067. 
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Libel, a contract to pan a, is illegal, 772. 
in practice, what, 4159. | 

Libeller, when to be indicted, 2263. 

Libellous books, no copy right in, 520. 

Libellus articulus, what, 4159. 

Liberari facias, use of, 3394. 

Liberum tenementum, plea of, 3687. 
what is, 1694. 

Liberty, what is civil, 201. 
what is personal, 208, 2275. 
of thought, right of, 213. 
of the press, what, 214. 
of conscience, 215. | 

Library of books, declaration in trover for a, 2878. 

Licentia concordi, what, 2094. 

License, what, 2379. 
express, 2379, 
implied, 2379. 
bare, 2379. 
coupled with an interest, 2379, 
to trade with enemy, effect of, 778. 
consequences of abuse of a, 3606. 
in law, 3618. 
in fact, 8618. 
evidence under a plea of, 8650. 

Lien, what, 1341, 2517. 
kinds of, 2518. 
particular, 2518. 

eneral, 2519. 

egal, 2520. 

equitable, 2520. 

how acquired, 2521. 

of carrier for freight, 1080. 

for what claims it attaches, 2524. 

of spent for a general balance, 2524. 

implied, 2524. 

how lost, 2525. 
by waiver, 2525. 
by payment of debt, 2525. 
by loss of possession, 2525, 

effect of, 2526. 

of judgment on land, 3394. 

what is an equitable, 3962. 

for purchase money, 3968. 

for repairs and improvements, 8964. 

when bill for an account lies on, 3942, 

Life, how secured, 203. 
urance on, what, 1281. 
presumed to continue, 8067. 
ee evidence of, lg 
ight, no property in the, 424. 

Limbs, how protected, 204. 

Limitation of actions, effect of act of, 851, 4827. 
specialities not within the act, 852. 
judgments, when not barred by, 856. 
trusts not barred by, 858. 
government not barred by, 859. 
act of, how avoided, 862. 
when the statute of, begins to run, 861. 
plea of act of, in equity, 4825. 


when fraud prevents the act of, from manine, 4826. 
14. 


Limitation, difference between a condition and a, 1 
Limitation to executory devises, 1852. 

when too remote, 1852. 

after failure of issue, 1853. 
Limited executor, who is a, 2174. 


Limited partnership, what, 1471. 


Line, what, 1962. 
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Line, ascending, 348, 1962. 
descending, 348, 1962. 
direct, 1962. 
collateral, 349, 1963. 
paternal, 1962. 
maternal, 1962. 
Linea] kindred, what, 1961. 
Lineal warranty, what, 2041. 
Liquidated damages, what, 650, 8918. 
differ from a penalty, 765, 3918. 
Liquidated debt bears interest, when, 1107. 
Liquidation, what, 1521. 
who to make, 1522. 
expenses of, how borne, 1526. 
no division of partnership effects till after, 1582. 
List, ment, what, 3031. 
List, calling the, 3035. 
List, foot of the, 3037. 
me trial, what, — ig 
iterary property, what, 
Livery of Ai what, 201L 
in deed, 2011. 
in law, 2011. 
Loan, whát, 1077. 
for use, what, 1078. 
what contracts resemble, 1079. 
must be gratuitous, 1081. 
for consumption, what, 1089. 
nature of, 1091. 
_ essence of, 1092. 
in bottomry, how made, 1247. 
to make usury there must be a, 1117. 
on interest and usury, 1100. 
Local action, what, 2648. 
Local courts of the United States, 2572. 
Local, trespass to real estate is, 3601. 
Locatio custodiæ, what, 1008. 
conductio rei, contract of, 984. 
mercium vehendarum, what, 1020. 
operis, what, 994. 
Locator, who, 980. 
Loco parentis, rights of persons standing in, 2220. 
Locus penitentis, when a party may take advantage of the, 8898. 
Loquela, what, 2814. 
Lords, mesne, 1566. 
paramount, 1566. 
Loss, what, 1215. 
must be immediate consequence of some peril, 1215. 
total, 1216. 
partial, 1217. 
average, 1217. 
salvage, 1218. 
abandonment made for a total, 1219. 
what, insured against from fire, 1288. 
how adjusted, 1244. 
of articles sold, who is to bear, 951. 
carrier liable for what, 1023. 
carrier when not liable, 1024-1027. 
on land, is not covered by a policy on a voyage, 1197. 
of the subject of the contract, effect of, 839. 
destroys the agency, 1381. 
Loss of the subject of partnership, effect of, 1500. 
Lost document, how proved, 3128. 
Lottery, verdict found by, is wrong, 3282. 
Lucid interval, what, 2111. 
nature of, 2112. 
duration of, 2113. 
must be proved, 2114. 
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Lunacy, what, 873, 
commission of, 868, 
p ings in, 382, 
when a good plea, 4308. 


Lunatic, domicil of, 230, 


incapacities of, 


392. 


restoration of, 393. 
contracts of, 588. 


not a competen 


t witness, 3161. 


jurisdiction of chancery over, 4018. 


Ow to sue in e 


quity, 4088, 


Lying in livery, what, 1599, 


Lying in grani, what, 


1599, 


M. 


Macedonian decree, what, 8878, n. 
Machinery, when considered as fixtures, 1592, 
Magistrate, when a trespasser, 2369, 
Maintenance, what, 3949, 


of infants, how 

due by parents 
Majores, what, 1960. 
Majority, what, 363, 
Majority of partners, 


provided, 3994, 
to children, 284, 


rights of, 1454. 


practice of physician, effect of, 2286. 
wilful, 2236. 
negligent, 2236. 


ignorant, 2286, 
Mala grammatica non 
Males, age of, 156. 


Vitiat chartam, maxim of, 661. 


Malfeasance, when an injury, 2772, 


Malice in torts, what, 


2262, 


when implied, 2262, 

Malicious Prosecution, what, 2264, 8491, 
who may be sued for a, 2267. 
when action may be had for a, 2269, 


2273. 


amaga for, 2272, 
remedy for 


how proved, 3507. 


Man, who is, 137, 151. 
Management of partn 
anagers, who are, 1 


ership business, by whom, 1452. 
90 


amus, writ of, 2570. 


when to be issu 
when to be issu 


ed by supreme court, 2570. 
ed by circuit court, 2609. 


lies to a judge, commanding him to sign a bill of exceptions, 8285. 


Mandatary, who is a, 


1068. 


obligations of, 1073. 


Mandate, what, 1068. 
subject of, 1069 


consent of parties to a, 1071. 
form of contract of, 1072. 

must be gratuitous, 1070. 
dissolution of contract of, 1075. 


Mandator, who is, 1068 


obligations of, 1074. 
Mandatum, nisi gratuitum nullum est, maxim of, 1074. 
Manner and form, meaning of, 2985. 
Manner of iving evidence, 3196. 
n. 


Mansion, w at, 1571 
Manuscript, unlawful 


publication of a, 2820, 8788. 


arine insurance, what, 1174. 
arine interest, what, 1246. 
ariner, when unable to contract, 595. 


Mariners, domicil of, 


232. 


iable to correction, 2220, 


Maritime loans, what, 


1245. 
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Maritime profits, 1251. 
Maritime causes, jurisdiction in, 2625. 
Marks, effect of counterfeiting trade, 2827. 


Marriage, 235. 
g to, 237-255. 

when lawful, 237. 
when unlawful, 237. 
consent to, when not sufficient, 289. 
effect of second, 246. 
form of, 256. 
before whom to take place, 257. 
where to take place, 260. 
how proved, 225, 262. 
when void and voidable, 272. 
rights arising from, 275. 
duties arising from, 275. 
effect of, on rights of spouses, 837. 
incestuous, 261. 
effects of, on the state of a person, 148. 
when to be proved, 3506, 8260. 
dissolution of, 290. 


effect of dissolution of, lite pendente, 2678. 


contract to restrain, is illegal, 775, 3860. 
brokage is illegal, 776, 3839. 

personal property acquired by, 1535. 
required to entitle to curtesy, 1728. 
required to entitle to dower, 1789. 


of feme sole, when a revocation of agency, 1877. 


of teatatrix, effect of, on her will, 2162. 
of female partner, effect of, 1494. 


of female plaintiff in equity, effect of, 4110. 


settlement, what, 3951. 
Married woman, contract of, 592. 
may execute a power, 1942. 
may convey her estate, 1998. 
when able to make a will, 2118. 
when not able, 2118. 
when to sue, 2673. 
when to be sued, 2720. 
power of chancery over, 3995. 
condition of, 3996. 
contract between husband and, 3997. 
separate estate of, 3999. 
when able to acquire property, 4002. 


a Sah of, under ante nuptial agreements, 4002. 


en feme sole trader, 4003. 


right to dispose of their separate property, 4004. 


maintenance of, 4011. 
how to sue in equity, 4086. 
Marshal, appointment of, 2557. 
duties of, 2557. i 
Marshaling assets, bill for, 4155. 
securities, what, 3792. 
Martial law, what, 127. 
Martial, what are courts, 2546. 
Master and apprentice, 394—413. 
injuries to, 2295. 
- rights of, 2296. 
may recapture his apprentice, 2446. 
duties of, 405. 
to teach apprentice, 406. 
to keep his covenants, 407. 
to protect apprentice, 408. 
remedies of, against apprentice, 412. 
may correct his apprentice, 2220. 
of ship, who is a, 1290. 
powers of, 1290. 
_ may borrow on bottomry, 1255. 
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Master, reference to, 3755. 
and servant, 2298-2800. 
Mastiff, property in a, 2807. 
Mater semper certa est etiamsi vulgo conceperit, maxim of, 303. 
Material issue, what, 3006. 
pleas must be, 4283. 
Materials to be employed by workman, 1006. 
who is to bear loss of, 1007 
Maternal line, what, 1962. 
Mathematical evidence, what, 3054. 
Matrimony, when infant can contract, 590. 
Matter, impertinent, 4167. 
scandalous, 4167. 
Matter of aggravation, no plea required to, 8687. 
Maxim in equity, 3726 
advantages of, 3726, n. 
Mayhem, what, 2216. 
Measure of damages, 647-657. 
for breach of contract, 648. 
on eviction, 651. 
in sales, 658. 
in case of loss by a carrier, 654. 
when arbitrary, 656. 
Measuring, sale on condition of, 971. 
Mechanics’ lien among civilians, 2517, n. 
Medical men, when liable, 2236. 
Medical persons, when not witnesses, 8179, 
Melius inquirendum, when not allowed, 387. 
Members of congress, compensation of, 43. 
not to hold other office, 48. 
entitled to freedom of speech, 224. 
when privileged from arrest, 2801. 
Memorandum, what is the common, 1210. 
under the statute of frauds, what, 918. 
Memory, what is the time of, 2198. 
Menaces, what, 2234. 
liability for making, 2284. 
Merchant and merchant, effect of contracta between, 855. 
Merger, what, 1993. 
effect of, 1993. 
difference between surrender and, 1994. 
difference between suspension and, 1994. 
difference between extinguishment and, 1994. 
there must be two estates to create a, 1995. 
requisites to a, 1995. 
destroys an estate for years, 1798. 
Mesne lords, who are, 1566 
Mesne process, what, 2791. 
Mesne profits, trespass for, 3678. 
what recovered as, 3679. 
declaration in an action for, 8680. 
plea in an action for, 3681. 
evidence in an action for, 3682. 
Messuage, what, 1571, n. 
Military service avoids insurance, when, 1284. 
Militia, when to be called into service, 43. 
Militia men, when privileged from arrest, 2801. 
Mill, what is a nuisance to a, 2383. 
Millstone cannot be distrained, 2468. 
Mine, when widow entitled to dower in a, 1745. 
Minerals under public highway belong to the owner of the soil, 448. 
Ministerial officer, power of, 2229. 
when liable for negligence, 2335. 
when liable for mistake, 2778. 
Ministerial trusts, what, 1900. 
Minor, domicil of, a Serer joi 
may sue in the admiralty for wages, 
Minority, what, 335. 
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Misapplication of process, effect of, 2229. 
iscarriage, what, 914. 
Miscasting an account, what, 4132. 
Misconduct for which partnership will be dissolved, 1504. 
Misdirection of the judge, new trial granted for, 8278. 
Mise, what, 2922, 3009. | 
Miserabile depositum, what, 1054, 
Misfeasance, when an injury, 2772. 
how far agent is liable for acts of, 1362. 
Misjoinder of parties, consequences of a, 2758. 
Misnomer, how pleaded, 2960. 
Misrepresentation, what, 782, 3841. 
effect of, 782. 
when fraudulent, 2326, 8844. 
when essential, 3842 
when false, 3843. 
Mistake, what, 3831. 
in matter of law, effect of, 8882. 
in matter of fact, effect of, 3834. 
in agreement, how corrected in equity, 8836. 
as to object of contract, consequence of, 581. 
when money paid by, may be recovered back, 8488. 
effect of payment of money by, 3969. 
when relieved from, 8791. 
Misuse of property, when a conversion, 8529. 
Mitigation of damages, what, 3511, 3588. 
in trover, 3552. 
Mitter l’estate, what, 2068. 
Mitter le droit, what, 2068. 
Mixed action, what, 2651, 8654. 
Mixed estate, what, 449. 
Mixture of goods, effect of, 3529. 
Mobilia personam sequuntur, immobilia situm, maxim of, 2181. 
Models, when required to obtain a patent, 588. 
Modification of contract by condition, 788. 
Mohatra, contract of, 1118. 
Monarchy, what, 24. 
Money, origin of, 922. 
what, 922. 
congress regulates the value of, 48. 
Money had and received, action for, 1127. 
Money in court, effect of payment of, 885. 
Money count, observations on the, 2858. 
Money lent, count on, 2858. 
evidence to prove, 3438. 
Money advanced, count for, 2859. 
Money had and received, count for, 2860. 
evidence to prove, 8482. 
Money paid, evidence of, 8434. 
Money tendered, who is the owner of, 2440, 
Monsters cannot inherit, 1957. 
Monstraverunt, ‘what, 3805. 
Months, how calculated, 729. 
Moral law, what, 11. 
Moral obligation, what, 623. 
Moral evidence, what, 3054. 
Moral turpitude avoids a contract, when, 8855. 
Moroseness no ground for dissolving a partnership, 1504. 
Mortgage, what, 883. 
legal, 884. 
is a pledge, 884. 
form of, 885, 1820. 
uitable, 887. 
of chattels, 888. 
for what given, 889. 
difference between a conditional sale and a, 89. 
considered as an estate, 1819. 
kinds of, 1821. 
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Mortgage, kinds of, vivum vadium, 1821. 
hypothec, 1821. 
compared to the Roman hypotheca, 1821. 
must be registered, 1822. 
power to sell includes power to, 1944. 
effect of payment by one of several mortgagors, 1825, n. 
remedy on, in some states, 1826, n. 
jurisdiction of equity in cases of, 8952. 
tenant for life to pay interest on, 3941, n. 
who may bring bill to redeem, 4053, 
inst whom, 4065 4074, 4077. 

who may bring a bill to foreclose, 4054, 


Mo ee, who is a, 
ds aap tled to fixtures, 1591 
when entit ; 
Mortgagor, who is a, 884. 
rights of, 1828. 


at law, 1823. 
in equity, 1824, 
obligations of, 1828, — 
when entitled to fixtures, 1591. 
Mortuus exitus, non est exitus, maxim of, 1726, 1957. 
Mother always certain, 308. 
Motive to commit a battery, what is an unlawful, 2214, 
Movable property, what, 462. 
Multifarious plea, what, 4282, 4322, 
Multifariousneas, what, 4169, 
demurrer for, 4244, 
Multiplicity of suits, equity will prevent a, 8942, 4062, 4078. 
plea of, 4821. 
Municipal law, 11, 
corporations, property of, 446. 
Mural monuments, when evidence, 8060, 
Murder of infant, what, 1726, n. 
Musicians cannot sue in admiralty for wages, 2625. 
Mutilation of instrument, effect of, 8129. 
utiny of the crew will py a deviation, 1189, 
utual accounts, effect o , 866. 
Mutual promises, effect of, 618, 
Mutuality, what required in an award, 2499, 
Mutuum, what, 1089, 
contracts resembling, 442, 
Mystery, what, 401. 
Mystic testament, what, 2142, 


N. 


Naked authority, what, 1302, 
oes not survive, 1931, 1948. 
diference between a power coupled with an interest and, 1981. 
Naked power, what, 1921. l 
revoked by death, 1379. 
ame, in what, Arent to execute a power, 1806. 
Name, danger of aving two firms of the same, 1476, 
Name, what, to be used in a deed, 2010. 
Name of the ship necessary in bottomry, 1248, 
yee A ade, ya necessary, 1248, 
ame of borrower, when necessary, 1248, 
Narratio, what, 2819, , 
Nation, what, 39. 
ational laws, what, 130. 
Natives, who are, 40, 
atural persons, who are, 137. 
Natural children, who are, 319. 
incestuous, 320, 
adulterous, 320, 
legitimation of, 323. 
Natural presumptions, what, 3068. 
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Natural easements, what, 1607. 
Natural interruption to prevent prescription, what, 2197. 
Natural equity, what, 3724. 
Naturalization laws, what, 161. 
Naturalized citizen, who is a, 41, 161. 
Nature, guarded by, 341. 
Nature of lucid interval, 2112. 
Nature of evidence, 8055. 
Nature of pleas in bar, 2920. 
Nature of replications, 2969, 
Nature of the injuries for which tres lies, 8357, 8614. 
Nature of property affected for which trespass lies, 8599. 
Navigable river, what, 428. 
Navy, congress may provide and maintain a, 43. 
entering the, avoids a policy for a life insurance, 1234. 
Ne privatus sibi ipsi jus dicat, maxim of, 2448. 
Ne unques receivor, plea of, 
Ne unjuste vexes, what, 3805. 
Ne exeat regno, what, 4016. 
against whom to issue, 4017. 
for what claims, 4018. 
what bail required under a writ of, 4020. 
by.whom pri 4021. 
Neatness in pleading, what, 2964. 
Necessaries, what, 277. 
Necessary deposit, what, 1054. 
Necessity, ways of, 1637. 
Necessity, when goods are placed on the land from, they are not dise 
trainable, 2468. 
Negative, when to be poun 8067, 8093. 
Negative pregnant, what, 2985. 
not allowed, 2985. 
Negative statute, 115. 
Negative conditions, what, 751. 
Negatives, when two do not create an issue, 2947. 
Negligence, liability of bailee for, 1005. 
mandatary liable for , 1073. 
when principal is liable for agent’s, 1837. 
when master is liable for servant’s, 2299. 
ane arising from, 2218, 
of officers, 2335. 
of carriers, 2343. 
Negligent escape, what, 2339. 
Negligent malpractice of physicians, effect of, 2286. 
Negotium gerendum, what, 1069. ° 
Negotium gestum, what, 1069. 
Negotiorum gestio, what, 907, n. 
Nemo, allegans suam turpitudinem, est audiendus, maxim of, 8182. 
Nemo auditur turpitudinem suam allegans, maxim of, 988, 
Nemo est hæres viventis, maxim of, 1698, 1836. 
Nemo judex in caus& propria, maxim of, 3598. 
New assignment, what, 2988. 
when to be pleaded, 2988. 
New matter, when to be pleaded, 2987. 
in equity pleading, what, 4389, 4391. 
plea must consist of, 4281. 
in pleading, must conclude with a verification, 2967. 
New partners, consequence of admission of, 1482. 
how introduced into the firm, 1449. 
New promise, what, 866. 
effect of, 866. 
New trial, what, 3278. 
granted for want of notice, 3275. 
because illegal evidence has been received, 8277. 
because legal evidence has been rejected, 3277. 
because of the misdirection of the judge, 3278. 
because of the wrongful acts of the successful party, 8281. 
on account of conduct of the jurors, 3282. 
VoL. IL—4 U 
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New trial granted because verdict is against the law or the evidence, 8284. 
when there has been newly discovered evidence, 8285. 
because the party has been taken by sufprise, 3289. 
for excessive amaga, 3291. 
for inadequacy of damages, 3291. 
because the witness has been convicted of perjury, 8292. 
in ejectment, when granted, 3676. 
bill for a, 4156. 
Next friend of infant, power of, 4083. 
of married woman, power of, 4037. 
Next of kin, who is, 1545, 1959. 
husband is not, of wife, 1541. 
Nihil debet, when a proper plea, 8467. 
evidence under the plea of, 8468. 
Nihil dicit, judgment of, 3308. 
Nil debet, when proper plea, 2922. 
Nil capiat per breve, judgment of, 8806. 
Nil dicit, when a judgment, may be taken, 2989. 
Nisi, decree, 4441. 
Nobles, who are, 172. 
Nolle prosequi, what, 3303. i 
when to be entered, 2732. 
effect of, 3175. 
Nominal damages, what, 3588. 
Nominal parties, who are, 4090. 
Nomine pænæ, when distress cannot be for a, 2455. 
Non cepit, when proper, 3578. 
effect of, 3562, 3573, 3580. 
Non compos mentis, meaning of, 869, 8161. 
how person, to sue in equity, 4038. 
Non culpabilis, when a proper plea, 2922. 
Non demisit, plea of, 3580. 
Non detinet, plea of, 3481. 
when proper, 3573. 
Non est factum, when a proper plea, 8467. 
evidence under the plea of, 3449, 8470. 
effect of plea of, 3448. 
Non est inventus, return of, 2797, 8884. 
Non feasance, how far agent is liable for acts, 1861. 
& trespass cannot be committed by, 2306. 
is not an abuse of an authority, 2881. 
when an action does not lie for, 8496. 
Non infregit conventionem, plea of, 3448. 
Non joinder, consequences of a, 2758. 


ə Non nasci et natum mori, rights of p mon 1957. 


Non obstante veredicto judgment, 8017, 8298. 
Non pros, what, 2889. 
Non sum informatus, judgment by, 8303. 
Non tenuit, plea of, 8580. 
Non user, eflect of, 94. 
Nonsuit, what, 2889, 3309. 
voluntary, 3310. 
involuntary, 3310. 
judgment as in case of, 3310. 
Notary public, who is a, 2425. 
origin of, 2425, n. 
Note, what is a promissory, 896. 
bought, what, 920, 1285. 
sold, what, 920, 1285. 
or memorandum under the statute of frauds, 918. 
of the fine, what, 2094. 
Notice of assignment of a chose in action, when to be given, 2490. 
of a request, when to be given, 2433. 
of a demand, when required, 2434. 
that husband will not be responsible for wife’s debt, 2438. 
that parent will not be responsible for child’s debt, 2437. 
of carriers, effect of, 1027. 
of dishonor of a bill, when required, 1159. 
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Notice of dishonor of a bill, form of, 1160. 
by whom given, 1161. 
to whom, 1162. 
when to be given, 1168. 
where given, 1164. 
effect of, 1165. 
when excused, 1166. 
waiver of, 1167. 
that agent’s authority is withdrawn, when required, 2488. 
that partnership is dissolved, when to be given, 2489. 
to quit, what, 1799. 
form of, 1800. 
by whom given, 1317, 1801. 
to whom given, 1802. 
service of, 1803. 
when to be served, 1804. 
effect of, 1806. 
when a contract is discharged for want of, 849. 
of dissolution of partnership required, 1518. 
when not, 1514. 
publication of, when sufficient, 1514. 
to be hee before a sale of a pawn, 1049. 
to produce papers, use of, 3124. 
when required, 3124. 
when not required, 8125. 
when new trial granted for want of, 3275. 
how averred, 2846. 
effect of purchase for valuable consideration without, 4340. 
what is express, 3878. 
what is constructive, 3878. 
of prior title, effect of, 3877. 
Noting, what, 1170. 
Notoriety, what is evidence of, 3069. 
Novation, what, 800. 
effect of, on a surety, 1400. 
Novel assignment, what, 2988. 
Nuisance, what, 2287, 2382. 
public, 2237. 
private, 2237. 
to corporeal inheritance, 2888. 
to habitation, 2383. 
to a house, 2383. 
to land, 2383. 
to incorporeal hereditaments, 2884. 
remedy for a, 2385. 
by injunction, 2386, 3799. 
by abatement, 2387, 2449. 
by action, 2392. 
by case, 3499. 
Nul disseisin, when a proper plea, 2922. 
Nul tiel record, when proper, 3467, 3718. 
Nul tort, when proper, 2922. 
Nulla bona, return of, 3397. 
Nulle terre sans seigneur, maxim of, 1566. 
Nulli enim res sua servit jure servitutis, maxim of, 1601. 
Nullus idoneus testis in re sua, maxim of, 3175. 
Number of principals in an agency, 1274. 
Number of agents, 1277. 
Number of plaintiffs for an injury, 2747. 
Number of witnesses required, 3190 
Number of testators, 2123. 
Number of executors, 2179. 
Nuncupative will, what, 2140. 
Nuptias consensus, non concubitus facit, maxim of, 289. 
Nurture, guardian by, 342. 
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Oath, what, 3184. 
analysis of, 8184. 
form of an, 8199. 
form of juryman’s, 3045. 
form of, in litem, $175. 
to be made to obtain a patent, 540. 
what pleas must and what need not be under, 4295, 
apiece of a contract, what may be the, 597. 
Obligations of agent, 1348. 
of mandatary, 1073. 
of mandator, 1074. 
of employer, 1000. 
of workman, 1001. 
of innkeeper, 1016. 
of common carriers, 1022. 
of surety, extent of, 1389. - 
of tenant for life, 1718. 
of a law, what, 82. 
to deliver the thing contracted for, 689. ` 
to do or oe to do, 641. 
primary, 702. 
secondary, 702. 
effect of moral, 623. 
how extinguished, 789, 841. 
Obligee, who is an, 575. 
Obligor, who is an, 575. 
Obliterating a will, effect of, 2157. 
Occupancy, title by, 490, 2189. 
of island, 2191. T 
uisite to possession, 458. 
Ochlogracy, what, 27. 
Offer, what, 577. 
-~ when it may be withdrawn, 578. 
to guaranty, what, 1388. 
when not binding, 1888. 
Office, what, members of congress shall not hold, 48. 
_ Office bonds, how proved, 3181. 
Office books, exemplification from, 8119. 
Officer, when: protected for serving writ, 3598. 
authority of, when presumed, 3058. 
when liable for negligence, 2335. 
when liable for not making return, 2842, 
when liable for mistake, 2778. 
when protected by an execution, 8878. 
of the supreme court, 2557. 
of the circuit courts, 2582. 
of the district courts, 2614. 
Oligarchy, what, 28. 
Olographic testament, what, 2148. 
Omne majus continet in se minus, maxim of, 8726. 
Omnia performavit, plea of, 3448. 
Omnis ratihabitio retrò trahitur, et mandato priori equiparatur, maxim 
of, 1316, 3590. 
Onerari non debet, what, 2963. 
Oneris ferendi, what, 1627. 
Onerous contracts, what, 708. 
Onus probandi, on whom cast, 4415. 
Open account, statute of limitation is no bar to an, 4827. 
Open policy, what, 1229. 
Open, when a case is left, 3037. 
Opening, who is entitled to the, 8047. 
manner of, 3048. 
requisites of, 3049. 
Opinion of judge, what, 3354. 
Opinion, when witness may give his, 8212. 
Option, what, 3972. 
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Oral testim ony, what, 4421. ' 
Order of pleading, 2999. 
Ordering part of a decree, what, 4448. 
Ordinances, what, 119. 
-Organization of senate as a court, 2550. 
supreme court, 
circuit courts, 2574. 
district courts, 2618, 
Origin of society, 1. 
O right of Soes, 2450. in 
riginal title to personal property, 487. 
Original deed, what, 2005" 
Original jurisdiction of supreme court, 2562, 
circuit courts, 2588. 
district courts, 2618. 
Original evidence, what, 8069. 
Original entries, when evidence, 8140. 
how proved, 8141. 
how to be made, 8140. 
not to be in hieroglyphics, 8140. 
effect of, 8142. 
Ouster, what, 2352, 8659. 
Ouster, kinds of, 2353. 
Outlaw, what, 4200. | 
Overhanging one’s house, when a nuisance 2888. 
Owelty, when allowed, 3944. 
Owners in common, rights of, 2314. 
_ Oyer, what, 2894. i 
when demandable, 2894. 
no oyer of private writings not under seal, 2894. 
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Pactions, what, 100. 
Pactum constitutæ prenns, what, 2858. 
resembles indebitatus assumpsit, 8485, n. 
Panel, what, 3040. 
Paper book, what, 8355, 4438. 
Paper, deeds must be on parchment or, 2011. 
Paper, effect of notice to produce, 8124. 
rule to produce, 8126. 
production of, 3129. 
Paramount lords, who are, 1566. 
Paraphernalia, what, 1537, 4000. 
rights of wife to, 4001. 
Parceners, who are, 1875. See 
Parchment, deeds must be on paper or, 2011. 
Pardon, contract to procure a, void, 8861. 
effect of, 3188. 
Parent, what, 1959. 

i rights of, 2289. i 
may sue for seduction of his daughter, when, 2290. 
duties of, 282, 288. 
power of, 833. 
ay recapture ie Saati me 
when consent of, required to marriage : 
and child, ajure ta, 2288, 


and child, contract between, when fraudulent, 8868, 


poa what, 1959. 

Pares, who were, 2049, n. 

Pari delicto, when parties are in, 3488. 

_ Parol contract, what, 894, 3883. 

Parol demurrer, what, 2904. 

Parol evidence, when allowed to explain a writing, 8188. 
may change a written contract, 8138. 
effect of, 3194. 
when admissible to explain a will, 2125. 

Parol leases, what, 1667. . 
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Part performance of a contract, effect of, 8883. 
Partial payment, when to be made, 830. 
Partial loss, what, 1217. 
Particular averment, what, 2841. 
Particular lien, what, 2518. 
Particular estate, what, 1831. 
Particular powers of appointment, what, 1926. 
Parties to actions, who are, 2653, 3101. 
ex contractu, 2656 
laintiff, 2656. 
efendant, 2704. 
ex delicto, 2735. 
painti, 2736. 
efendant, 2767. 
of account render, 8406. 
in circuit courts, 2593. 
how stated in a declaration, 2824. 
case whera the same person must be both plaintif and defend- 
ant, 1480. 
an audita querela, 8814. 
a writ of error, 3322. 
to articles of agreement, who are, 903. 
to contract, capacities of, 587. 
to a compromise, 799. 
to a sale, 924. l 
when trustees fòr each other, 989, 
to a policy, who are, 1176, 1203. 
to a deed, who i 2010. 
grantor, 2010. 
rantee, 2010. 
to a bill of exchange, who are, 1130. 
in chancery, who are, 4024, 4161, n. 
qualified to sue in equity, 4025, 
persons sui juris, 4025, 
the government, 4026. 
a orationi, 4027. T 
not ified to sue in equi i : 
i aliens, 4029. ai 
sovereign at war with U. 8., 4080, 
rolen corporations, 4031. 
who are under partial incapacity, 4032. 
infants, 4032. 
married women, 4036. 
who are proper, to a bill, 4039. 
who must be plaintiff, 4040. 
who must be fendants, 4066. 
in equity, who not to be, 4082, 
witness, 4084, 
persons having no interest, 4083. 
persons having only a consequential interest 
persons having no privity with plaintiff, 4089, 
nominal parties, 4090. 
claimants by paramount title, 4091. 
effect of joinder of, who have no interest, 4092. 
objection for want of, 4098, 
to bills, number of, 4057, 
members of association, how made, 4061. 
when persons interested are unknown, who to be, 4064. 
in matters of account, who are to be, 4050, 
in cases of administration, 4051, 
mortgages, 4052, 4075. 
all persons who have an interest must be, 4040. 
exception to the rule that all interested must join, 4066. 
Partition, what, 2060. 
deed of, 2060. 
fence, who is entitled to, 3645. 
jurisdiction of courts of equity in, 8944. 
may be compelled by tenants in common, 1883. 
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Partner may submit to arbitration, 2494. 
may give a release under seal, 796. 
cannot bind the firm, when, 1476. i 
cannot appropriate property of the firm to pay his own debts, 1476. 
valid acts of, after dissolution, 1516. 
effect of admissions by a, after dissolution, 1517. 
for what chargeable, 1528. 
to what credits entitled, 1529. 
who are, 1441. 
who may be, 1441. 
all persons sui juris, 1441. 
who cannot be, 1441. 
persons of unsound mind, 1441. | 
alien enemies, 1441. 
feme covert, 1441. 
majority of, cannot bring in a new, 1448, 1449. 
kinds of, 1444. 
ostensible, 1445. 
nominal, 1446. 
dormant, 1447. 
in commendam, 1474. 
introduction of new, 1449. 
assignment of his rights by one of the, 1449, 
distinction between and, 1451. 
right of majority of, 1454. 
liability of, to third ns, 1475. 
on contracts, 1475. . 
for their torts, 1477. 
rights of, against third persons, 1479, 
on contracts, 1480. 
for their torts, 1484. 
may dissolve partnership, when, 1487. 
when liable to the firm, 1464. 
agent, each for the other, 1291. 
how to sue, 2667. 
when subject to contribution, 3940, 
Partnership, what, 1435. 
differs from a corporation, 1436. 
differs from tenancy in common, 1487. 
differs from joint tenancy, 1437. 
essential character of a, 1489. 
how formed, 1440. 
of the management of the business of a, 1452. 
community of interest in a, 1456. 
capital stock of a, 1458. 
illegal, is void, 1440. . 
roperty, how to be held, 1456. 
or what causes dissolved, 1485. 
kinds of, 1468. 
universal, 1469. 
general, 1470. 
special, 1471. 
limited, 1471. 
in commendam, 1474. 
at will, what, 1490. 
dissolved by operation of law, 1491. 
debts, out of what assets payable, 1518. 
property, what is, 1519. 
, how to be kept, 1530. 
dissolution of, 1485. 
Parts of a bill, 4184. 
Parts of a deed, 2033. 
Partus sequitur, ventrem, rule of, 167, 502. 
Party, new trial granted for wrongful acta of a, 8281. 
Party to a suit, when a witness, 3175. 
Party wall, what, 1615. 
right of owners in, 1615. 
how established, 1616. 
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Party wall, rights which arise from, 1617. 
obligations which result from, 1618. 
right to dig under, 3499, 
Passage, what, 2872. 
3 is public, when, 1633. 
Passage of laws, 79. 
Passengers, liabilities of carriers of, 1088. 
rights of carriers of, 1034. 
carriers of, by water, 1087. 
when to pay their fare, 1034. 
Passport, effect of, to an enemy, 560. 
Patent rights for inventions, 625-549. 
legislation relating to, 526. 
to whom granted, 527. 
for what invention granted, 630. 
how classed as property, 478. 
Congress may grant, 43. 
injury to, 2321. 
when protected by injunction, 8785. 
proceedings to obtain, 533. 
tax or duty on, 586. 
form of, 544. 
correction of, 545. 
assignment of, 547. 
extension of, 548. 
after requisites to secure a, 549. 
Patent alienation, 2089, 
effect of a, 2091. 
Patent ambiguity, what, 3137. 
Patentee, who has a right to be a, 527. 


Pater is est quem nuptia demonstrant, rule of, 288, 804, 822. 


Paternal power, what, 326. 
line, what, 1962. 
Paternity and filiation, 302. 
Pawn or pledge, 1040-1051. 
what contracts are similar to a, 1041. 
what property may be given in, 1042. 
what claim may be secured by, 1048. 
delivery of the, 1044. 
effect of extinction of the, 1051. 
' broker, who is a, 1286. 
Pawnee, who is a, 1040. 
right to use the pledge, 1046. 
to take care of pledge, 1047. 
remedy of, 1048. 
right to sell the pledge, 1049, 
right of action, 1050. 
Pawnor, who is a, 1040, 
nese of, 1045. 
Payee, who is a, 1130. 
Payment, what, 807-835. 
by whom, 809. 
to whom, 810. 
to creditor himself, 811, 
to his agent, 812. 
to guardian, 814. 
to committee of lunatic, 814. 
to husband, 814. 
to assignee of insolvent, 814. 
to Bank appotnted to receive it, 815, 
how validated, 816. 
what may be given in, 817. 
when to be made, 822. 
at whose expense to be made, 828, 
effect of 826. 
of instalments, when to be made, 819. 
by one of several debtors, effect of, 829. 


partial, 830. 
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Payment, appropriation of, 881. 
of money into court, effect of, 835. 
by a joint debtor, effect of, 686. 
cannot be forced on debtor when not due, 1114, n. 
of rent, 1669. . 
- time of, 1669. 
days of, 1670. 
time of day of, 1672. | . 
to whom to be made, 1674. : 
to heir, 1674. 
to executor, 1674. 
to joint tenants, 1676. 
to tenants in common, 1677. 
when to be apportioned, 1675. 
when presumed, 4827. 
presumed after twenty years, 868. 
of money, how proved, 3058. 
of money, how considered, 3067. 
of money by mistake, effect of, 8969. 
of fee to witness, when to be made, 3145. 
of debt discharges surety, 1404. 
of money into court, in equity, 8817. 
evidence under the plea of, 8720. 
Peace, assault may be justified to preserve the, 2221. 
what is a bill of, 8820, 4157. 
Pedigree, what, 315, 3071. 
how proved, 3071. 
Pedis-possessio required to an adverse possession, 2197. 
Peers, meaning of, 30389. 
Penal statute, what must be proved in debts on a, 3472. 
Penalty, what, 762. 
difference between liquidated damages and a, 765. 
will relieve from a, 786. 
when relieved against, 3917. 
difference between liquidated damages and a, 8917. 
difference between forfeiture and a, 3919. 
a court of equity does not enforce a, 4240. 
Pendente lite, who is an administrator, 1557. 
Per capita, when parties take, 1975. 
Per minas, what is duress, 583. 
Per my et per tout, coparceners hold, 1875. 
tenants in common are seised, 1880. 
Per stirpes, when parties take, 1975. 
Per tout, tenants in common are not seised, 1880. 
Peremptory plea, what, 2895. 
Peremptory defence, what, 4210. 
Performance of contracts, time of, 717. 
Performed, meaning of, 917. 
Perils, what, 1174, 1218. 
of the sea, what, 1195, 1025. 
insured against, 1207. 
Perjury, number of witnesses required to prove, 3190. 
Permanent facts, what, 8156. 
Permissive statutes, what, 110. 
Permissive waste, 2404. 
Perpetual statutes, 113. 
Perpetual injunction, when granted, 3766. 
Perpetuation of testimony, when proper, 8749. 
Perpetuity, what, 1894. 
how prevented, 1847. 
Person, etymology of, 137, n. 
state or condition of a, 188. 
how injuries to, redressed, 2755. 
plea to the, 4306. 
Personal actions, what, 2645, 2754. 
Personal property, origin of, 451. 
how injuries to, redressed, 2756. 
what, 462. 
Vou. I.—4 V 
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Personal security, what, 202. 

Personal chattel, what is a, 3517. 

Personal liberty, what, 2275. 

Personal representative, title of, 3671. 
when a trustee, 3954. 


Personalty cannot be changed by guardian to realty, 858. 


Persons, 136-195. 
state of, 138. 
distinction among, 139. 
political rights of, 144. 
private rights of, 145. 
classification of, 149. 
public, 149. 
private, 150. 
artificial, what, 177. 
Petition in pleading, what, 2967. 
Pew, how considered, 1571, 3608. 
Physician liable for neglect, 1005, 2286. 
Pignus, what, 2451. 
Pilot, when required, 1183. 
Piracy, what, 1218. 
to be defined by congress, 43. 
Piracy of copy right, what, 3787. 
Piscary, common of, 1654. 
Place of business, what is a, 1155. 
Plaintiff, who is a, 2652. 
disability of the, 2906. 
in error, who is a, 3319. 
below, who is, 3319. 
in actions ex delicto, 2785. 
on original contract, 2657. 
who must join as, 2667. 
wife when to be joined as, 2669. 
-number of for the redress of an injury, 2747. 
who to be in a bill of foreclosure, 4054. 
persons having an interest, when to be, 4066. 
ìn trespass, who may be, 3604. 
demurrer to the person of the, 4821. 
Plea, what, 2895. 
dilatory, 2895, 2896. 
peremptory, 2895. 
to the jurisdiction, 2897. 
in suspension of the action, 2904. 
in abatement, 2905. 
form of a dilatory, 2912. 
quality and effect of a dilatory, 2916. 
in bar, what, 2916. 
nature of, 2920. 
kinds of, 2921. 
qualities of, 2937. 
must conform to the count, 2988. 
should answer the declaration, 2989. 
when a justification, 2940. 
must be single, 2941. 
must be certain, 2942. 
must be direct and positive, 2946. 
must be capable of trial, 2948. 
must be true, 2949. 
how construed, 2950. 
forms and parts of, 2955. 
effect of divisible, 2996. 
puis darrein continuance, 3018. 
when to be pleaded, 3020. 
effect of, 3021. 
form of, 3022. 
in account render, 3412. 
in assumpsit, 3432. 
in case, 3503. 
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Plea in covenant, 3448. 
in debt, 3467. 
in detinue, 3481. 
in ejectment, 8664. 
in replevin, 3571. 
in abatement, 3572. 
general issue, 3578. 
special, 8574. 
in trover, 3546. 
in am action for mesne profits, 3681. 
amendment of, 4395. 
being entire, cannot be separated into parts, 3638. 
of a stated account, 4337. ; 
of an award, 4338. 
of a release, 4339. 
when overruled, 4298. 
of another suit depending, 4815. 
in equity, what, 4274. i 
nature of, 4275. 
pure, 4278. 
not pure, 4279. 
requisites of, 4280, et seq. 
when answer required to support, 4289. 
to bills of revivor, 4352. 
to supplemental bills, 4853. 
to cross bills, 4354. 
to bills of review, 4355. 
to bills to impeach a decree for fraud, 4356. 
to bills to carry decrees into execution, 4857. 
to original bills praying relief, 4300. 
to the jurisdiction, 4301. 


person, 4306. 
to the frame of the bill, 4314. 
to discovery in bar, 4350. 
to bills not original, 4351. 
effect of a, in equity, 4296. 
when to stand for an answer, 4298, 
to original bill not praying relief, 4346. 
to the jurisdiction, 4347. 
to the person, 4348. 
to the frame of the bill, 4849. 
in bar to relief, 4323. 
of a purchase for a valuable consideration, 4340. 
form of such a, 4341. 
Pleadings, what, 2814. 
nature of, 2815. 
parts of, 2816. 
regular, 2817. 
irregular, 2818. 
order of, 2819. 
to an audita querela, 8817. 
in ejectment, 8660. 
in replevin, order of, 3564. 
in trover, 38540. 
in waste, 3692. 
Plebeians, who are, 172. 
Pledge, what, 1040, 2889. See Pawn. 
Plene administravit, effect of plea of, 8708. 
Plene computavit, plea of, 3412. 
evidence under the plea of, 3418. 
Pluries writs, what, 2797. 
Policy, what, 1174. 
l must be in writing, 1201. 
parties to, 1176, 1203. 
must contain 
the name of the ship, 1204. 
the description of the voyage, 1206, 
the subject of the insurance, 1206. 
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Policy must contain the perils insured against, 1207. 
the promise of the insurer, 1209. 
the receipt of the premium, 1209. 
kinds of, 1226. 
interest, 1227. 
wager, Da 1228. 
open, : . 
valued, 1230. 
must contain the date, 1211. 
must contain the common memorandum, 1210. 
must contain the subscription, 1211. 
Political corporation, what, 182. 
Polizza de carrico, what, 897, n. 
Polyarchy, what, 30. 
Pool, ejectment lies for a, 3657. 
Port, what, 438. 
of destination, when to be mentioned in policy, 1205. 
Positive couditions, what, 750. 
Positive fraud, what, 586. 
Positive evidence, what, 3061. 
Positive, plea in equity must be, 4284. 
Posse comitatus, when to be called, 3879. 
Possessed, meaning of, 1891. 
Possession, what, 453. 
difference between property and, 452. 
effect of, 455. 
absolute property in personalty draws to it the, 2818. 
what is an adverse, 2197. 
by cestui que trust, effect of, 2197. 
what is an estate in, 1828. 
title by, 2364. , 
effect of a judgment to recover, 1560. 
evidence of ancient, effect of, 3073. 
when a lien is lost by loss of, 2525. 
rights derived from, 3521. 
rights of bare, 3522. 
pee of immediate, 3528. 
of documents, effect of, 3079. 
to acquire a lien there must be a, 2521. 
of personal property, when to be taken by purchaser, 2480, 
unity of, in joint tenancies, 1869 
how destroyed, 1878. 
actual, 8642. 
constructive, 3643. 
what is a trespass to, 3604. 
Possessory action, what, 2644. 
Possible condition, what, 744. 
an award must be, 2500. 
Post obit bond, what, 3874. 
Post office and post roads to be established by congress, 48. 
why established, 1039. 
Posteriora derogant prioribus, rule of, 93. 
Posteriores, what, 1960. 
Posterity, what, 1960. 
Posthumous child, rights of, 2162, 
Postmaster general, 1039. 
duties of, 1039. 
liabilities of, 1089. 
Postliminy, what, 564. 
right of, 564. 
Pourparlera merged in written contract, 905. 
not evidence, 3136. i 
Powers, what, 1921. 
inherent, what, 1921. 
derivative, what, 1921. 
naked, 1921. 
coupled with an interest, 1921. 
kinds of, 1923. 
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Powers, revocation and eppoutment, 1924. 
iffer from trusts, 1922. 
by what words created, 1938. 
for what object created, 1939. 
incidents to, 1940. 
execution of, 1941. 
mode of execution of, 1944. 
extent of the execution of, 1945. 
restraining, 1932. 
enabling, 1932. 
relative, 1934. 
appendant, 1984. 
in.gross, 19384. 
collateral, 1935. 
how created, 1936. 
by what instrument created, 1987. 
of executors, 2186. 
Power of appointment, general, 1926. 
particular, 1926. 
execution of, 1927. 
illusory, 1927. 
naked, 19381. 
coupled with an interest, 1981. 
effect of mistakes in the execution of, 8887. 
difference between defective execution and non-execution of a, 8887. 
Power of attorney, 893. 
Prayer of a bill for relief, 4177. 
of a bill for process, 4181. 
Precatory words, effect of, 3957. ; 
Precautions to be adopted before the commencement of an action, 2416. 
Precedent condition, what, 742. 
Precedent binding in equity, 3725. 
Preceptive statutes, 108. 
Precludi non, what, 2973. 
when proper, 2977. 
Premises of a deed, what, 2034. 
Premises of a bill, what, 4162. 
Premium, what, 1199. 
why so called, 1199. 
Prescription, what, 2192. 
title by, 2192. 
positive, what, 2193. 
negative, what, 2194. 
general rules relating to, 2195. 
origin of the right of, 2195. 
conditions requisite to a, 2196. 
time to gain a title by, 2198. 
what things can be gained by, 2199. 
parties to a, 2200. 
right by which to claim a, 2203. 
gained by act of limitations, 2202. 
Presence, what is, 2136. 
constructive, 2136. 
Presentment of a bill, 1153. 
to whom, 1154. 
where, 1155. 
when, 1156. 
excuses for not making a, 1157. y 
President of U. S., by whom elected, 61. 
qualification, 62. | 
term of his office, 63. 
time of his election, 63. 
powers and duties of, 65. 
which he exercises alone, 66. 
which he exercises with congress, 67. 
which he exercises with senate, 68. 
not bound to disclose state secrets, 3219. 
Press, liberty of the, 214. 
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Presumptions, what, 8068. 
legal, 3064. 
conclusive, 3065. 
inconclusive, 3067, 
of fact, 3067. 
of law, 3064. 
of payment after twenty years, 868, 
Prêt á usage, what, 1078. 
Price, what, 927. 
requisites of, 928, 
must be serious, 928, 
must be certain, 929, 
must be paid in money, 980. 
of goods lost, how ascertained, 1224, 
of hiring, when r uiring, 990, 
essential to a sale, 636. 
how stated in a declaration, 2873. 
difference between value and, 2878, n. 
Primary obligation, what, 702. 
Primary evidence, what, 3057, 
Princes, effect of detention by, 1218, 
Principal contract, what, 702, 
incipal debtor, who is a, 1385. 
who may be, 1278, 1385, 
Principal obligations of, 1885, 1421, 
there is no surety unless there is 8, 1885, 
Principal in agency, who is a, 1269, 
numbers of, 1274, 


when to join with agent in a suit in equity, 4042, 
042. 


when not to join, 
and agent, fraud between, 8868. 
when civilly liable for agent’s acts, 1337. 
when civilly liable for sub-agent’s acts, 1887. 
right of, to sue, 2663. 
rights of, 1324, 
against agent, 1325. 
against third persons, 1898, 
liabilities of, 1331, 
to his agent, 1332, 
to third persons, 1335, 
bound by delay, when, 1318. 
Prisoner, effect of contract made by a, 688. 
service of writ on, 4192, 
Private co rations, what, 184, 
Private right of way, what, 1634, 
requisites of, 1634, 
how established, 1635, 
how used, 1636. 
is an appurtenance, 1637. 
Private sale, w at, 977. 
Private statutes, what, 105. 
Private writings, how proved, 8129, 
production of, 3121, 
effect of, 3136. 
Private charity, what, 8988, 
Privateers, what, 556. 
rights of, 556. 
Privies, who are, 3102, 
how far bound, 3102. 
when to sue out writ of error, 8825, 
Privilege, what, 2799, 
absolute, 2800, 
limited, 2801. 
of am bassadors, 2800, 
of bankrupts, 2800, 
of insolvents, 2800, 
of executors, 2800, 
of members of congress, 2801, 
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Privilege of electors, 2801. 
of militia men, 2801. | 
of parties attending court, 2801. 
of. ambassadors cannot be waived, 2229. 
from arrest, when there is a, 2269, 3384. 
of defendant, what, 2899. 
not to be sued, who entitled to, 722. 
Privity required to recover in assumpsit, 3489. 
effect of, 2068. 
of contract, when an account lies on, 8942. 
demurrer for want of, 4259. 
porone who have no, not to be parties, 4089. 
etween parties, effect of, 8667. 
effect of termination of, 3667. 
how proved, 3667. 
effect of want of, between parties, 4237. 
how created, 4237. 
Prize, what, 554. 
who may make a, 555. 
what may be captured as a, 559. 
in what place to be made, 562. 
condemnation of, 566. 
suits, jurisdiction of district court in, 2622, 
courts, jurisdiction of, 567. 
court, what, 2622, n. 
Pro confesso, taking bills, 4201, 4442. 
Pro retorno habendo, judgment, 3584. 
Probable cause, what, 2269, 3507. 
always presumed, 2269. 
what is want of, 2269. 
Probate of a will, what is, 2184. 
effect of, 2184, 4333. 
Probity is the base of eloquence, 8247, 
Procedendo, when proper, 3367. 
Proceedings in an action, 2789. 
at law, when stayed by injunction, 3791. 
Process, what, 2790. 
original, 2791. 
mesne, 2791. 
final, 2791. 
judicial, 2791. 
y what authority issued, 2792. 
how sued out, 2798. 
how served, 2794. 
how returned, 2794. 
kinds of, 2796. 
effect of regular, 3490. 
effect of irregular, 3491. 
regular, 2270, 2277. 
when wholly void, effect of, 2277, 2279. 
when misapplied, 2277, 2279. 
effect of misapplying, 2229. 
resistance to, when justified, 2229. 
consequence of misapplying, 3598. 
what is abuse of, 3593. 
of contempt, what, 4194. 
Prochein ami, power to bind infant, 846, 
cannot give a release, 3208. 
may file a bill in equity, 4033. 
Proctor, who is a, 1280, 2417, 2582. 
Product, what, 2468. 
Preecipe, what, 2798. 
Premium pudititie, what, 3857. 
Profert in curif, when to be made, 2866, 2888, 
required at law, 3828. 
not necessary in equity, 3828, 
Professional men, how chosen, 2417. 
Profits, what, 2378. 
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Profits à prendre, 1601, 2878. 
Profits rendre, 1601, 2378. 
Profits of partnership, community of, 1456. 
how divided, 1463. 
when the subject of a partnership, 1500. 
Prohibition, when writ of, to be issued, 2569. 
Prohibitive statutes, what, 109. 
Promise, what is a collateral, 913. 
Promise avoids the bar of the statute of limitations, 866. 
Promise of marriage need not be in writing, 915. 
Promissory note, 1129-1178. 
what, 1129. 
parties to, 1130. 
requisites of, 1131. 
form of, 1182. 
negotiability of, 1183. 
indorsement of, 1137-1142. 
protest of, 1168. 
Promissory representation, what, 1218. 
Promissory warranty, what, 1212. 
Promissory covenants, what, 2045. 
Promulgation of laws, what, 80. 
Promutuum, what, 1125. 
resembles a mutuum, 1126. 
Proof, what, 3053. 
Proof of marriage, what is, 262. 
Proof of filiation, 311. 
Proof against filiation, 318. 
Proof must be confined to the issue, 4416. 
Property, what, 417, 455, 2126 
analysis of, 456. 
perfect, 461. 
imperfect, 461. 
personal, 462. 
tangible, 467. 
not tangible, 478. 
movable, 462. 
absolute, in possession, 468. 
qualified, 475. 
ifference between possession and, 458. 
difference between domain and, 457. ` 
difference between real and, 447. 
difference between things and, 417. 
right of, 216. 
origin of the right to, 452. 
what things are the objects of, 421. 
literary, what, 509. 
in unpublished works, 510. 
possession separated from, 408. 
changed by an abandonment, 1221. 
changed by a sale, 939. 
what, may be devised, 2126. 
what, cannot be devised, 2126. 
~ injuries to personal, 2301. 
illegal taking of, 2303. 
embezzlement of, 2304. . 
what is damage to personal, 2806. 
when transferred by judgment, 1560. 
bond, what, 8558. 
Propter affectum, challenge, 8048, 
defectum, 8043. 
delictum, 3043. 
Prospective law, 116. 
Prostitution, letting a house for the purpose of, effect of, 771. 
Protection due by parents to children, 285. 
Protest of a bill, what, 1168. 
form of, 1170. 
Protest in pleading, when proper, 2981. 
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Protestando, what, 2981. 
kinds of, 2981. 
Protestation, effect of, 4272. 
Protestation to a plea, use of, 4294. 
Prout patet per recordum, when proper, 2929. 
origin of, 2929, n. 
Proviso, meaning of, 735. 
Public, meaning of the term, 8072. 
Public agents, powers of, 1292. 
liabilities of, 1292. 
Public books, when evidence, 3107. 
Public charity, what, 3983. 
Public corporations, what, 188. 
Public decorum, how preserved, 2226. 
Public documents, when evidence, 8096. 
Public duty, injuries for breach of, 2742. 
Public good, battery may be justified for the, 2220. 
Public justice, contract against, void, 3858. 
Public lands, how surveyed, 2091. 
how sold, 2091. 
Public, no prescription can be acquired against the, 2202, 
Public policy, what are contracts against, 3854. 
contracts against, are void, 607. 
equity will not support an action against, 4250. 
Public sale, what, 976. 
Public statutes, what, 104. 
Public things, what, 425. 
Public trust, contract in violation of, void, 8858. 
Public verdict, what, 3262. 
Public ways, what, 1629. See Ways. 
how used, 1632. 
kinds of, 1633. 
Public passage, what, 1633. 
Public quay, what, 1633. 
Publication of evidence in chancery, what, 4485. 
of laws, what, 80. 
of letters, when forbidden, 3789. 
of a libel, what, 2244. 
how made, 2244. 
must be malicious, 2245. 
of slander, how made, 2258. 
of notice of dissolution, effect of, 1514. 
of a will, what, 2187. 
how made, 2244. 
of works, how made, 511. 
by acting, 612. 
by reciting, 512. 
Publisher, when liable for acts of his servant, 2299, 
Puis darrein continuance, pleas, 3018. 
Pur autre vie, what, 1714. 
Pur cause de vicinage, common, 1658. 
Purchase money, who is bound to see to the application of, 8950. 
when a lien, 3963. 
Purchase with notice of prior title, effect of, 8877. 
Purchase for a valuable consideration, effect of, 4840. 
Purchaser for a valuable consideration, rights of, 2014. 
Pure pleas, what, 4278, 4328. 
requisites of, 4280. 
Purpresture, what, 2386, 3802. 
Putative father, duties of, 288. 
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Quee est eadem, use of in pleading, 2964. 

Qu sata solo cedere intelliguntur, maxim of, 1572, 
Qualification of president, 62. 

senators, 46. 

members of house of representatives, 56. 
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Qualified indorsement, what, 1188, 
Qualified fee, what, 1699. 
Qualities requisite in a devise, 2124. 
Qualities of pleas in bar, 2937. 
Qualities of issues, 3001. 
Quality, effect of mistake as to, of a thing sold, 581. 
of article sold, when warranted, 954. 
of goods, how stated in a declaration, 2878. 
Quando acciderint, judgment of assets, 8708. 
Quantum damnificatus, issue of, 3917. 
Quantum meruit, what, 2854, 3435. 
Quantum valebant, what, 2855, 3435. 
Quarantine, what, 1750. 
right of widow to, 1750. 
Quare clausum fregit, trespass, 3598. 
Quarto die post, what 2814. 
Quash, when court will, a writ of error, 3346. 
Quasi contract of promutuum, what, 1125. 
Quasi corporations, what, 185. 
Quasi deposit, what, 1054. 
Quay, what is a public, 1633. 
Que estate, right in a, 2203. 
Question, impertinent, is improper, 3206. 
what is a leading, 3207. 
Qui confirmat nihil dat, maxim of, 2078. 
Qui facit per alium facit per se, maxim of, 1272, 1385 1336, 2769, 8590. 
Qui prior est in tempore, potior est in jure, maxim of, 3732. 
Qui tam action, when sustainable, 1116. 
declaration in an action, 2868. 
Quia timet, of bills, 3805, 4158. 
when receiver appointed under a bill, 3807. 
security required under a bill, 3818. 
injunction granted under a bill, 3819. 
Quiet enjoyment, breach of covenant for, 3452. 
Quit claim deed, what, 2070. 
Quit rent, what, 1663. , , 
Quod ab initio non valet in tractu temporis non convalescit, maxim of, 1821. 
Quod breve cassetur, judgment, 3306. 
Quod computet, judgment, 3305, 8414. ; 
Quod nullius est id ratione naturali occupanti conceditur, maxim of, 491. 
Quod permittat prosternare, writ of, 3394. 
Quod recuperet, judgment of, 2918. 
Quod respondeat, judgment of, 2918. 
Quod solo in ædificatur, maxim of, 1571? 
Quousque, execution, what, 3375. 
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Rail road company, right of, to enter lands, 3797. 
how regulated, 443. 
Rain water, where to flow, 1608. 
Ransom, what, 565. 
bill, what, 565. 
bill, legal, 565. 
Rape, what evidence may be given of a, 3220. 
Rascal, effect of charge of being a, 2254. 
Ratification, what, 1309. 
nature of, 1309. 
by what acts, 1310. 
express, 1310. 
implied, 1311. 
by acts in pais, 1311. 
effect of, 1315. 
when agent has no authority, 1316. 
when agent has exceeded his authority, 1318. 
as to void acts, 1321. 
as to voidable acts, 1322. 
in regard to time, 1323. 
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Ratification of payment, 816. 
Reading of a deed, when required, 2016. 
Real actions, what, 2641. 
Real estate, when the primary debtor, 3967. 
Real property, what, 1568. 
history of, 1566. 
rules relating to, are arbitrary, 1566. 
rights to, how secured, 1567. 
how injuries to, redressed, 2757. 
Reality cannot be changed by guardian to personality, 858. 
Reason, witness ought to give a, for his testimony, 8158. 
Reasonable, an award must be, 2500. 
Reassurance, what, 1180. 
Rebutter, what, 2999. 
Rebutting evidence, what, 3227. 
Recalled, when judgment is, 3854. 
Recaption, what, 2445. 
of a person, 2446. 
of personal property, 2447. 
by entry or re-entry, 2448. 
Recapture, right of, 564. 
Receiver at law, what, 3406, 3409. 
difference between bailiff and, 8404. 
rights of, 3409. 
when appoint 1528. 
duties of, 1527. 
compensation of, 1527. 
Receiver in equity, who is a, 3806. 
when appointed, 3807. 
for whose benefit appointed, 3818. 
powers and duties of, 3814. 
Recent facts, how to be stated in an answer, 4866. 
Recital in decree, what, 4447. 
effect of, 3131. | 
Recognition, effect of, 3079. 
Recognizance, what, 677, 872. 
form of, 872. 
scire facias on, 3715. 
Recommendatory expressions create a trust, when, 8957. 
Recompense of recovery in value, what, 2096. 
Reconventio, what, 4121. 
Record, what, 3096, n. 
» legislative, 3097. 
. judicial, 3100. 
what other public documents are, 8107, 
scire facias on, 3716. 
pleas of, 4330. ` 
contracts of, 872. 
how authenticated, 8119. 
how proved, 3060, 3223. 
what is a court of, 2528. 
what is not a court of, 2529. 
Recording of deed, effect of, 2031, 2081. 
Recoveror, who is a, 2097 
Recovery, what is a common, 2096. 
Reddendum, what, 2037. 
requisites of a, 2037. 
Eedemption, right of, 1823, n. 
equity of, 1825. 
who 1s entitled to, 1825. 
Re-entry, requisites of, 2360. 
how to be made, 2360. 
when lawful, 2448. | 
Re-examination of witness, when not allowed, 4487. 
Reference to master in equity, use of, 3755. 
Refresh, witness may, his memory, 3209. 
Refusal to deliver goods, effect of, 3536. 
when justified, 3538, 
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Refusal, when excused, 3588. 
effect of, 3539. 
Register of births and marriages, when evidence, 8107. 
writs, what, 3486. 
Registrum brevium, what, 3486. 
Registry of a deed, effects of, 8449. 
istry of a mortgage, when required, 1822. 
Regu Tora of, ne iii 
eposit, what, 
Regular process, when a justification, 2277. 
Rejoinder, what, 2998. 
requisites of a, 2998. 
how to conclude, 2998. 
Relative rights, trespass to the, 8619. 
remedies for injuries to the, 2741, 2751, 8496. 
injuries to the, 2280. 
Relative powers, what, 1934. 
Relator responsible for costs in equity, 4026. 
cannot control proceedings, 4026. 
Release, what, 792, 2066. 
form of a, 793. 
kinds of, 794. 
effect of, 795. 
by whom to be made, 796. 
to whon, 797. 
by what words made, 2067. 
inures, how, 2068. 
for what estate, 2069. 
effect in the U. S., 2070. 
effect of, 1410. 
differs from a covenant not to sue, 1410. 
to one of several joint debtors, effect of, 1421. 
- of an estate for years, 17965. 
of dower, effect of, 1764. 
to a witness, by whom to be given, 3208. 
of one of several joint obligors, effect of, 8882. 
when party will be enjoined not to use a, 3926. 
how pleaded in equity, 4339. 
not under seal, effect of, 4839. 
Relevant evidence, what, 8088. 
Relief not granted when parties will not use their own senses, 8844. 
Religion, advantage of, é. 
Religionist, when a connection with, a cause of divorce, 296. 
Religious test, none allowed, 215. 
Remainder, what, 1829. 
difference between a reversion and a, 1829. 
creation of a, 1830. 
when created, 1832. 
kinds of, 1834. 
vested, 1835. 
contingent, 1836. 
cannot be limited after a fee, 1847. 
of a chattel interest may, when, 1847. 
Remainder-man, injuries to, 2318. 
when to sue out a writ of error, 3327. 
when not able to support trespass, 8604, 
Remanet, what, 8145. 
Remedial injunction, what, 3762. 
common, 3768. 
special, 3763. 
Remedial statutes, what, 107. 
Remedies peculiar, in equity, 3754. 
to secure justice, 3755. 
to prevent injustice, 8758. 
form of, 4023. 
by master against apprentice, 412, 
by apprentice against master, 412. 
Remedy, what, 2416. 
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Remedy, the law always gives a, 2415. 
at law, 2415. 
in equity, 2415. 
without legal assistance, 2442, 
by act of party aggrieved, 2443. 
by act of both parties, 2481. 
by operation of law, 2505. 
in equity, when proper, 2542. 
taken away by the statute of limitations, 2204. 
at law, when inadequate, 3889. 7 
Remittance of a bill with order to pay certain creditors, effect of, 8949. 
Remitter, what, 2516. 
Remittitur, when to be entered, 2886. 
granted, 3362. 
proper in ejectment, 8676. 
Remote, when limitations too, to create an executory devise, 1852. 
Removal of incapacity of testator, effect of, 2120. 
Removal of trustees, for what cause, 1916. 
Removal of causes to the circuit courts, 2584, 2606. 
Renewal, contract extinguished by, 800. 
of contracts by partner after dissolution, effect of, 1516. 


ow created or reserved, 1664. 
how created, by what words, 1665. 
to whom it may be reserved, 1666. 
form of contract to reserve, 1667. 
out of what thing it may be reserved, 1668. 
payment of, 1669. i 
when due, 1672. 
where payable, 1673. 
to whom payable, 1674. 
may be apportioned, 697, 1675. 
when suspended, 1680. 
by whom ayable, 1685. 
remedies tor the recovery of, 1687. 
assignee, when liable for, 1686. 
executor, when liable for, 1686. 
when demandable to make a re-entry, 1798. 
where demandable, 1798. 
effect of a tender of, 1798. 
right of tenants in common to, 2662. 
what goods are not liable for, 2468, 2469. 
demand of, when to be made, 2470. 
for what amount of, a distress may be made, 2478. 
for what distress may be made, 2454. 
each tenant in common is entitled to his proportion of the, 1880. 
when apportioned, 3941. ` 
charge, act of limitation no bar to a, 4327. 
Rente foncière, what, 1663. 
Renunciation of agency, what, 1371. 
Renunciation of a right, when proper, 88. 
Repair, what is a breach of covenant to, 8452. 
Repairs to houses, by whom to be made, 1790. 
when tenanta in common are liable for, 1884. 
to a ship, when a deviation will be justified to make, 1189. 
what lien may be had for, 8964. 
Repeal of laws, 91. ' 
effect of, 95. 
Repetition of slander, effect of, 2260. 
Eepleader, what, 3016. 
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Repleader, when awarded, 3299, 
Replevin, what, 3555. 
proceedings, 3556. 
writ of, 3557. 
return of writ of, 3558. 
what property may be taken in, 8560. 
rights required to maintain, 36561. 
for what injury, 3563, 
Pleadings, 564. 
eclaration in, 3565. 
pleas in, 3571. 
pleas in abatement in, 3572. 
general issue in, 3573, 
special issues in, 3574. 
avowries and cognizances in, 8576. 
pleas denying plaintiff’s property, 8576. 
pleas in justification, 3577, 
replications in, 3579, 
evidence in, 3580, 
verdict in, 3581. 
judgment in, 3582. 
second deliverance in, 3584, 
Replication in replevin, 3579, 
: in trespass, 3639, 
in the nature of an assignment, what, 3689, 
in equity, nature of, 4384. 
what, 2968. 
nature of, 2969, 
form of a, 2970. 
must be certain, 2995, 
must be single, 2996. 
de i when proper, 2977. 
Conclusion of, 2989, 
qualities of a, 2990, 
must answer the plea, 2991. 
must not depart from the declaration, 2992, 
to dilatory pleas, 2917, 
Representation 
in insurance, what, 1213. 
must be true, 12138. 
affirmative, 12183. 
promissory, 1213, 
difference between a warranty and a, 1218, 
in life insurance, 1233. 
in fire insurance, 1242, 
in descents, what, 1973. 
of another’s credit, effect of, 2829, 
Representative democracy, what, 31, 
Republic, what, 34. 
Republication of a will, what, 2166, 
how made, 2167, 
effect of, 2168, 
Repugnancy, what, 2958. 
pugnant condition, what, 753. 
Reputation, how secured, 207. 
injuries to, 2238, 
how proved, 3069, 
when general, may prove marriage, 267. 
Request, special, how averred, 2848, 
general, how averred, 2848. 
when required in a declaration, 3437. 
Requisites of deeds, 2009, 
Res gestæ, what, 3070. 
when acts of the agent are part of the, 1336. 
Res inter alios acta, what are, 3171. 
Res judicata, what, 840, 
effect of, 840, 
pro veritate accipitur, maxim of, 3066. 


INDEX. 175 


Res judicata, facit ex albo nigrum, ex nigro album, ex curvo, rectum, 
ex recto, curvum, maxim of, 3115, 840. 
Res nullius, what, 495. 
Res perit domino, rule of, 639, 1007, 1456, 1466. 
Res publica, what, 425. 
Res universatis, what, 446. 
Rescission 
of obligation by a condition, 782. 
of deed, when decreed, $920. 
Reservation, what, 2038. 
differs from an exception, 2088. 
of rent, to whom made, 1666. 
in an answer, use of, 4369. 
Resistance, when justified, 2229. 
Resolutory condition, what, 754. 
Respite, what, 1399. 
effect on surety, 1399. 
Respondeat ouster, judgment of, 3080. 
Respondeat superior, rule of, 1337, 3590. 
Respondentia, what, 1257. 
difference between bottomry and, 1258. 
Responsio unius non omnino audiatur, maxim of, 4888. 
Restitution, when writ of, granted, 3361. 
Restoration of capacity of witness, how effected, 8208. 
Restraining powers, what, 1932. | 
Restraining statutes, 107. 
Restraint of trade, contract in, is illegal, 774, 3859. 
Restraint of marriage, contract in, is illegal, 775, 8860. 
Restrictive indorsement, what, 11388. 
Resulting trust, what, 1901, 3960. 
when rebutted, 3961. 
Resulting use, what, 1895. 
Retainer, what, 2424. 
one to be in writing, 2424. 
right of, 2506. 
who is entitled to, 2507. 
against whom a party has a right of, 2510. 
on what claims there may be a, 2514. 
extent of the right of, 2515. 
ul a there are joint debtors, ren 7 ii 
when one person is executor of both obligor and obligee, 2518. 
Retaining fee, what 2424. aps , 
Retaliation, when not justifiable, 2282. 
_Retorno habendo, what, 3380. 
Retraxit, what, 2917, 3309. 
Retrospective statute, 117. 
Return day, what, 2797. 
to a fieri facias, how made, 8896. 
effect of a, 3398. 
into the state, will enable plaintiff to sue, 865. 
of process, what, 2794, 2797. 
effect of, 2794. 
amendment, 2795. 
of writ of error, what, 3844. 
Reus, or defendant, what, 2652. 
Revenue law, forfeiture for breaches of the, 1559. 
Reversal of judgment, effect of, 3188. 
how proved, 3188. 
Reversed, when judgment is, 3854. 
Reversion, what, 1854. 
how created, 18565. 
in what had, 1856. 
incidents of a, 1857. 
difference between a remainder and a, 1829. 
Reversioner, who is a, 1854. 
rights of, 1858. 
injuries to, 2318. 
cannot maintain trespass, when, 3604. 
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Reversioner, when to sue out a writ of error, 8827. 
Review, bill of, 4127. 
bill in the nature of a bill of, 4140. 
bills of, when proper, 4128. 
when to be brought, 4186. 
frame of, 4137. 
demiurrers to bills of, 4269. 
pleas to bills of, 4355. 
Revivor, bill of, 4108. 
when proper, 4109. 
by whom brought, 4118. 
frame of, 4116. 
and opp ement 4117. 
demurrer to, 4262. 
pleas to, 4352. 
Revivor and supplement, demurrer to bills of, 4267. 
Eevocation, what, 1366. 
when to be made, 1367. 
effect of, 1368. 
modes of, 1369. 
limits of the power of, 1870, 
of mandate, effect of, 1076. 
of powers, how made, 1929. 
express, 1930. 
implied, 1930. 
of uses, deed of, 2086. 
of a will, how made, 2148. 
express, 2150. 
implied, 2151. 
by posterior will, 2152. 
by sale of property, 2153. 
by loss of the thing given, 2166. 
by destruction of will, 2157. 
by act of law, 2158. 
by subsequent events, 2162. 
Reward, no bar to examination of a witness, 8169. 
Rien in arrear, plea of, 3580. 
Right, what, 82. 
of common of estovers, what, 1719. 
of election, what, 693. 
never dies, maxim of, 848, 
when once suspended is gone tor ever, 1899, 
to recover, plaintiff must have a, 2654. 


to recover at law, plaintiff must have a legal, 2657, 


of redemption, what, 1823, n. 
of survivorship, what, 1872. 
enjoyment of civil, 196, 198, 
constitutional, 196. 
political, 197. 
absolute, 199. i 
relative, 217. 
loss of civil, 220. 
of corporations, 188. 
of children, 2298. 
of creditor, 
against principal, 1421. 
against surety, 1422, 
of surety, 
against creditor, 1428, 
ainst principal, 1424, 
of sureties against each other, 1482. 
of partners, 
on contracts, 1479, 
for torts, 1484. 
remedy for injuries to the absolute, 3489, 
remedy for injuries to the relative, 3495. 
Rightful executor, who is a, 2177. 
Riparian proprietors, who are, 1614, 
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Riparian proprietors, rights of, 429, 1614. 
Rising up and lying down, meaning of, 1645. 
Risk what, 1174. 
in life insurance, what, 1234. 
in fire insurance, what, 1238. 
in bottomry, what, 1250, 
maritime, what, 1194. 
nature of, 1195. 
duration of the, 1198. 
who bears the, of a thing sold, 926. 
River, what, 426. 
public, 427. 
private, 426. 
navigable, 428. 
leading into the Mississippi and Saint Lawrence are public 
highways, 430. 
bed of, who owns, 429. 
Road, what, 442. 
public, 443. 
rivate, 444. 
inds of, 443. 
company making, when authorized to trespass, 2373. 
marine, what, 436. 
Rogue, effect of charge of being a, 2254. 
Roman law, what, 122. 
relating to fugitive slaves, 168, n. 
Root, what, 1968. 
Rudeness, when justifiable, 2214, 
Rule, etymology of, 4. 
what, TA See Marims. 
Rule in Shelley’s case, 1844. 
Rules of construction of contracts, 661. 
of descent, 1971. 
as to descending line, 1972. 
as to ascending line, 1977. 
as to collateral line: 1979. 
as to demurrer to evidence, 3239. 
of court, force of, 119. 
for the examination of witnesses, 8206. 
in equity, general, 3725. 
Rumor, effect of public, 8069. 
Running with land, what are covenants, 2045. 
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Bailing of ships, when prevented by injunction, 8784. 
Sailor, when liable to correction, 2300. 
Sailors’ wages, when bargain for, fraudulent, 3875. 
Bale, 922-977. 
elements of a, 923. 
what contracts resemble a, 928. 
parties to a, 924. 
subject matter of a, 925. 
price required in a, 927. 
consent required, 931. 
when property passes by a, 939. 
of things not in existence, effect of, 925. 
of things not in commerce, effect of, 925. 
of chose in action, 925. 
of specific article, 925. 
of articles not specified, 926. 
when complete, 939, 2447. 
under execution, when to be made, 3894. 
of all interest by partner, effect of, 1495. 
involuntary, of partner’s interest, effect of, 1495. 
of partner’s interest under execution, effect of. 1495. 
difference between a mortgage and a conditional, 890. 
delivery required in a, 941. 
Vou. IL—4 X 
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Sale by letter, when complete, 904. 
i 8 


kinds of, 968. 
absolute, 969. 
conditional, 970. 
voluntary, 974. 
forced, 975. 
public, 976. 
private, 977. 
Salvage loss, what, 1218. 
on recapture, 564. 
jurisdiction in cases of, 2628. 
Sanity, what, 173, 365. 
Satisfaction in equity, what, 3978. 
what is not considered as a, 3979. 
Satisfactory evidence, what, 3053. 
Scandalous matter, what, 4167, 4372. | 
Science, what, 2. 
Scienter, what, 3591. 
Scire facias, action of, 3696. 
form of the writ of, 3698. 
out of what court to issue, 3699. 
when a proper remedy, 3700. 
on judgment, 3701. 
on recognizances, 3715. 
on other records, 3716. 
pleadings to a, 3716. 
evidence on, 3719. 
ad computandum, use of, 8417. 
ad computandum et rahabendam terram, writ of, 3401. 
trial and judgment on, 3721. 
Scoundrel, effect of charge of being a, 2254. 
Sea, no property in the, 424. 
when a vessel is considered at, 1198, 
Sea shore, what, 440. 
no property in, 440. 
nen to gems found on the, 493. 
Sea worthy, what, 1183. 
question whether a vessel is, is fact for the jury, 1188. 
Seal, contracts under, 874. 
what, 877. 
effect of a, at law and in equity, 8882. 
Sealing a deed required, 2019. 
origin of, 2019. 
Sealing a verdict, what, 3261. 
when proper, 3261. 
Seamen, when unable to contract, 595. 
liable to correction, 2220. 
Search for papers, what, is required, 8128. 
Seck, what is a rent, 1663. 
Second deliverance, writ of, 3584. 
Secondary cause, when sufficient to support trespass, 3587. 
difference between instrument and, 3587. 
Secondary evidence, what, 3059. ° 
when proper, 3060. 
Secondary obligation, what, 702. — 
Secret instructions to agent, effect of, 1299. 
Secrets of state, witness not bound to disclose, 3218. 
Secta, what, 2887. 
Security, when required under a bill quia timet, 3818. 
tenant for life, when to give, 3818. 
Seduction, remedy for, 3495. 
when father may sue for, 2290. 
master may sue for, 2291. 
of female servant, effect of, 3622. 
Seeds, when considered real estate, 1572. 
Seigniory, what, 1566. | 
Seised, meaning of, 1890. 
Seisin, wife must have curtesy, 1724. 
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Seisin, husband must have, in dower, 1740. 
what is a breach of covenant of, 8452. 
how proved, 3669. 
Seizure under impost and navigation laws, 2627. 
of goods for rent, how made, 2477. 
effect of, 3393. 
Self-defence, when justified, 203, 2217, 2232, 2444. 
plea of, 2927. 
Seller, obligations of, 940. 
when he warrants the title, 940. 
sree to deliver article sold, 940. 
rights of, 956, et seq. 
to indemnity, 958. 
to stop in transitu, 959. 
bound to give a good title, 2426. 
Senate, how organized, 44-49. 
legislative power of, 50. 
executive power of, 51. 
judicial power of, 52. 
when a court, how constituted, 2549. 
Senators, number of, 44. 
by whom elected, 45. 
ualifications of, 46. 
time of election of, 47. 
duration of office, 48. 
powers of, 49. 
Sentence of a foreign court, effect of, 4332. 
Separate estate of wife, what, 4000. — 
what is, 1519. 
for what liable, 1519. 
Separation between husband and wife, effect of, 308, 4012, n. 
Sequestration, what, 1054, 4200, 4454. - 
Serf, what, 1566. 
Servant, when allowed to let persons in the house, 2379. 
liable for injuries, 2770. 
Service, what is a rent, 1663. 
Service of process, how made, 2794. 
of subpoena, ordinary, 4191. 
extraordinary, 4191. 
on a corporation, 4192. 
Services, what, 1566. 
Servient estate, what, 1601. 
obligations of owner of, 1601. 
Servitude, what, 1601. 
how extinguished, 1640. 
Servitus stillicidii et fluminis, what, 1626. 
Set, several parts of a bill are called a, 1188. 
Set-off, what, 843. 
when allowed, 844. 
between what parties allowed, 847. 
must be pleaded, 844. 
right to buy a bill to make a, 2441. 
by principal discharges surety, 1407. 
in equity, 1409. 
Settled account, effect of, 8936. 
Settlement among partners, effect of, 1528. 
Settlement marriage, 3951. 
strict, what, 3951, n. 
Several agreement, what, 681. 
Severalty, tenants in, 1861. 
Sex, what, 151. 
wager on the, of an individual unlawful, 1268. 
what evidence may be given of a person’s, 3220. 
Sham and issuable pleas, 2933. 
Shelley’s case, rule in, 1844. 
Shells found on the sea shore, right to, 493. 
Se use, what, 1894. 
Ship when insured warranted sound, 1182. 
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Ship when insured must be manned, 1188. 
must be seaworthy, 1183. 
must be om by ee on a lawful voyage, 1184. 
who is to bear loss by collision of, 2310. 
when prevented from sailing by injunction, 8784. 
lien for repair done to foreign, 3966. 
laws extend over, 134. 
Ship broker, who is a, 1286. 
Ship’s husband, who is a, 1289. 
powers of, 1289. 
Shipper, when to pay freight, 1080. 
Shop books, when evidence, 3139. 
Shore of a river, who owns, 431. 
Sheriff, duty of, after levy, 3391. 
when to make a sale, 3392. 
when to call e comitatus, 2770. 
sale of land, how made, 3395. 
Sic utere tuo ut alienum non lædas, maxim of, 2883. 
Sickness, when an excuse for not presenting a bill, 1158. 
Signs, contract entered into by, 580. 
Signature, what, 2018, 2135. 
to agreement, form of, 920. 
of defendant required to an answer, 4375, 
of counsel required to an answer, 4378. 
Signing a deed, when required, 2018. 
Signing and sealing, how proves 3449, 
Signing judgment, what, 3311. 
when proper, 2918. 
Silence construed into a ratification, 1818. 
effect of not answering letters, 1318. 
effect of, on a contract, 580. 
Silver, a tender cannot be made with old, 2440, 
Similiter, what, 2969, 2999. | 
Simple assault, what, 22138. 
Simple trust, 1900. 
Simple contract, what, 894. 
Simple interest, what, 1111. 
Simple bill, what, 882. 
Simple, a plea must be, 2941. 
an enea required in a replication, 2996. 
Skill, agent bound to use sufficient, 1350. 
- workman must perform his work with, 1004. 
Slander, what, 2251. 
nature of, 2252. 
falsity and certainty of the charge, 2255. 
publication of, 2258. 
of the occasion of uttering, 2261. 
remedy for, 2263. 
two persons cannot be jointly sued for, 2778. 
liabi ity of one who repeats a, 2260. 
Slave, state of a, 137. 
when not a witness, 3181. 
marriage by a freeman of a, by fraud, 244. 
when unable to contract, 596. 
who are, 165. 
condition of, 168. 
fugitives, 168. 
in Rome, 168, n. 
how manumitted, 170. 
Slavery, when presumed, 171. 
Socage, guardian in, 348. ` 
Société en commendite, what, 1474, 
Society, origin of, 1. 
Sold note, effect of, 920, 1285. 
Soldiers, domicil of, 232. 
liable to correction, 2220. 
Role corporation, what, 181. 
Solicitor who is a, 1280, 2418. 
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Solvere, what, 807. 
Solvit ad diem, when a proper plea, 3467. 
evidence under the plea of, 3471. 
Solvit post diem, when proper, 3467. 
evidence under the plea of, 3471. 
Son assault demesne, what, 2927. 
Sound mind and memory, what, 2108. 
presumed, 2108. 
Sovereignty, what, 18. 
by whom exercised, 14. 
how divided, 15. 
how exercised in the U. S., 89. 
Speaking demurrer, what, 4269. 
Special administrator, who is a, 1552. 
Special agent, who is a, 1299. 
Special assignment enforced in equity, 3949. 
test as to when property passes by a, 8949, 
Special damages, what, 2274. | 
Special assumpsit, a declaration on, 8486, 
Special errors, what, 3350. 
how assigned, 3350. 
Special injunction, what, 
Special issue, what, 3010. 
Special demurrer, 3026. 
Special request, effect of statement of, 2847. 
Special trust, what, 1900. 
Special verdict, what, 3264. 
how prepared, 3265. 
Special pleas in bar in trespass, 8687. 
‘ kinds of, 2928. 
in denial, 2924. 
in confession and avoidance, 2925. 
in discharge, 2926. 
in excuse, 2927. 
estoppel, 2930. 
justification, 2928. 
Special traverse, 2925, 2985. 
Special issues, 2933. 
Special partnership, what, 1471. 
Special partners, who are, 1473. 
Special property, what, 3521. 
Special relief, prayer for, 4178. 
Specialty, what, 874. 
debt lies on a, 3457. 
declaration on a, 2865. 
not within the act of limitations, 852, 
Specific performance of agreement, 3880. 
for what contract, 3881. 
for what form of agreement, 3882. 
subject matter of contract for which it will be decreed, 8890. 
in whose favor decreed, 3901. 
of marriage agreements, 3907. 
against whom decreed, 8908. 
against original party, 3909. 
ainst strangers, 8910. 
when refused, 3911. 
when there is no equity, 8912. 
when there is a remedy at law, 8913. 
when the plaintiff is in default, 8914. 
Specification, what, 505. 
to obtain a patent, 538. 
Specimens to obtain a patent, 538. 
Speech, liberty of, 213, 2261. ` 
of plaintiff’s counsel, 3248. 
of defendant’s counsel, 3252, 
counsel are entitled to freedom of, 3248. 
Spendthrift, what, 377. 
Splitting up a cause of action not allowed, 4171. 
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Spondet peritiam artis, maxim of, 1004. 
Spring, right to, 1609. 
Springing use, what, 1893. 
Stagnum, what, 3657. 
Stand seised to uses, covenants to, 2084, 
Statute 32 H. 8, c. 2, 851. 
21 Jac. 1, c. 16, 851. 
West 2, 13 Ed. 1, 1701, 2394, 
18 Edw. 1, 2094, 
of Merton, 20 H. 3, 1645. 
21 Hen. 8, c. 4, 1943. 
27 Hen. 8, c. 10, 1873, 1890, 1891. 
16, 2080, 2083. 
32 Hen. 8, c. 2, 2204. 
9, 1997 i 


82 Hen. VIII, c. 32, 1878. 
29 Car. II, c. 3, 1539, 1784, 2105. 
7, 8. 3, 1904, 2017, 2140. 
22 and 23 Car. II, 1539, 1550. 
13 Eliz. c. 5, 2014. 
27 Eliz. c. 4, 2014. 
4 Ann. c. 16, 2042, 
21 Jac. I, c. 16, 2204, 
4 Geo. II, c. 28, 16683. 
22 Geo. II, c. 23, 1408. 
Westm. 2, 3486. 
4 Edw. ITI, c. 7, 2756. 
25 Edw. III, c. 5, 2756. 
31 Edw. III, c. 11, 2756. 
8 and 9 W, III, c. 11, 8475. 
29 Car. II, ©. 3, 716, 910, 982. 
8 Hen. VII, c. 4, 673. 
27 Eliz. c. 4, 673. 
11 Geo. II, ¢. 19, 8. 15, 2468, 
21 Hen. VIII, c. 19, 8. 3, 2468, 8583. 
17 Car. IT, c. 7,8. 1, 3583. 
7 Hen. VIII, c. 4, 8. 3, 3583. 
13 Edw. I, c. 2, 3584. 
4 Ann. c. 16, s. 4, 3575. 
13 Edw. I, c. 22, 8690. 
9 Wm. ITI, c. 11, s. 8, 8707. 
9 Geo. II, c. 36, 3981, 
43 Eliz. c. 4, 3980, 
State courts, organization of, 2641, 
State governments, what, 75, 
State of a erson, 138, 
public, 146, 
rivate, 147, 
oss of the, 148, 
State secrets, what are, 3218, 
witness not bound to disclose, 8217, 
Stated account, effect of, 3935, 
plea of a, 4337. 
Statement of a cause of action in a declaration, 2832. 
when defective, 3296, 
in debt, 2861. 
form of, 2862, 
in covenant, 2870. 
in form ex delicto, 2871. 
thing affected, 2872, 
plaintiff’s right, 2874, 
Injury, 2875, 
damages, 2876, 
States of the Union are foreign to each other, 195, 3118. 
Stating part of a bill, what, 4162, 
Status, what, 1693. 
how proved, $103, 
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Statutes, what, 101, 678. 
public, 104. 
ia 105. 
eclaratory, 106. 

remedial, 107. 
preceptive, 108. 
prohibitive, 109. 
permissive, 110. 
penal, 111. 

. temporary, 112. 
perpetual, 113. 
enlarging, 107. 
restraining, 107. 
affirmative, 114. 
negative, 115. 
prospective, 116. 
retrospective, 117. 
debt lies on a, 3461. 
of limitation must be pleaded, 3509. 
of frauds, writing required by the, 910. 

when a bar in equity, 4328. 
staple, use of, 1818. 
merchant, use of, 1818. 
Staying proceedings, effect of, 3391. 


Steamboat, hands on board of, when to sue in the admiralty, 2625. 


Stock, what, 1968. 
Stock broker, who is a, 1286. 
Stock of a corporation, what, 189. 
how classed as property, 474. 
Stock of partnership, what, 1458. 
necessity of furnishing, 1459. 
of what to consist, 1461. 
amount when presumed to be equal, 1462. 
what is considered as, 1463. 
partners bound to furnish, 1464. 
effect of putting, into the firm, 1466. 
Stolen goods, auctioneer liable for selling, 1284, 8520. 
title of, does not pass, 3520. 
Stoppage in transitu, right of, 959. 
by whom to be exercised, 960. 
what goods subject to, 961. 
time of, 962. 
what is a sufficient, 968. 
effect of, 965. 
Store, when one may enter into, 2379. 
Strangers to a cause, who are, 3101. 
cannot ask a specific performance, 8907. 


when specific performance decreed against a, 3910. 


Stratocracy, what, 36. 
Straw, how considered, 1576. 
Strawberry beds, when considered as fixtures, 1592. 
Stream, right to the current of a, 1612. 
Strict settlement, what, 3951, n. 
Stress of weather, deviation justified by, 1189. 
Sub-agent, when to be employed, 1305. 
difference between a substitute and a, 1380. 
Submission, what, 2487. 
form of, 2488. 
matters of, 2489. 
resembles a compromise, 2490. 
parties to a, 2491. 
Subpena 
at law, what, 3036. 
use of, 3036, 3145. 
duces tecum, use of, 3059, 3127. 
disobedience of, a contempt, 3146. 
writ of, 4182, 4189. 
invented by Bishop Waltham, 4182. 
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Subposna, writ of, how served, 4190. 
Subrogation, what, 829, 1413. 
Subscribing witness, who is a, 8180. 
Subscription list, sale of, 925. 
Subsequent condition, what, 743. 
Substitute, power of, 1305. 
when to be employed, 1805. 
pone of, revoked, 1380. 
ifference between sub-agent and, 1880. 
who is a, 1712. 
Substituted executor, who is a, 2176. 
Substitution, what, 829, 1712, n. 
in the civil law, 1712. 
by the Mussulman code, 1712, n. 
when applicable, 1413. 
Succession in a corporation, 188. 
Succor, when a ship may deviate from her course to render, 1189. 
Suffrance, what is an estate at, 1818 
Suggestio falsi, what, 3841. 
Suggestion to a testator, when proper, 2119. 
Sui juris, persons, may sue in equity, 4025. 
Suicide, what, 1234. 
when it avoids policy, 1284. 
Suit, meaning of, 2648, 2887. 
becomes defective, when, 4104. 
may be abated, when, 4104. 
Summing up of the judge, what, 8256. 
Summons, what, 2797. 
form of, 2797. 
service of, 2797. 
return of, 2797. 
and severance, what, 2906, n. 
effect of, 2906. . 
Sunday, fieri facias not be executed on, 8890. 
Supercargo, who is a, 1288. 
powers of, 1288. 
Superior estate, rights of owner of, 1612, i 
Supersedeas, when proper, 3348. 
effect of, 3373. 
Superstitious use, what, 3989. 
Supplemental bill, when proper, 4106. 
frame and form of, 4107. 
in the nature of a bill of review, 4188. 
demurrer to a, 4262. 
pleas to, 4353. 
Supplicavit, what, 4014. 
when granted, 4015. 
Suppressio veri, what, 3845. 
consequence of, 1243. 
Suppression of fact, when a concealment, 1214, 
depositions, when allowed, 4436. 
Support, right of, 1627. 
Supreme court, what, 25381. 
jurisdiction of, 2532, 2561. 
organization of, 2554. 
appointment of judges of, 2555. 
number of judges of, 2556. 
officers of, 2557. 
time of holding, 2558. 
place of holding, 2559. 
Surcharge of an account, what, 3936. 
Surety, who is a, 1384. 
extent of obligations of, 1389. 
rights of, to collaterals, 1402. 
discharge of, 1696. 
discharge by tender by principal, 1406. 
set-off, 1407. 
neglect of creditor, 1410. 
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Surety, discharged by performance of the contract, 1406. 
payment by principàli, 1404. 
acts of omission of creditor, 1410. 
acts of the surety, 1413. 
fraud, 1415. 
operation of law, 1416. 
by lapse of time, 1416. 
by confusion, 1417. 
by bankruptcy, 1419. 
by insolvency, 1419. 
by death, 1420. 
rights of the creditor against, 1422. 
rights of the, 1 1433. 
against creditor, 1428. 
against principal, 1424. 
against each other, 1432. 
has a right to contribution, 1433. 
may file a bill in equity for contribution, 1434. 
when subject to contribution, 8940 
Suretyship, what, 716, 1383. 
rlies to, 1384. 
orm of contract of, 1388. 
extent of obligation of the contract of, 1889. 
extinction of contract of, 1896. 
is an accessory obligation, 1383. 
Surprise in equity, what, 3833. 
what, 3289. 
verdict set aside on the ground of, 8289. 
Surplus, what, 3988. 
Surplusage in pleading, what, 2885, 2953. 
- Surplusagium non nocet, maxim of, 2958. 
Surrebutter, what, 2999. 
Surrejoinder, what, 2999. 
Surrender, what, 2062. 
requisites of, 2068. 
by operation of law, 2064. 
effect of a, 2065. 
of a corporation, effect of, 194. 
of an estate for years, effect of, 1794. 
difference between a merger and, 1994, 
Surrenderee, who is a, 2062. 
Surrenderor, who is a, 2062. 
Surviving executor, rights of, 2182. 
Survivorship of joint tenant, effect of, 1872. 
among tenants in common there is no, 1886. 
of husband, effect of, 2675. 
of wife, effect of, 2676. 
Suspension, what, 1994. 
difference between a merger and, 1994. 
of action, pleas in, 2904. 
of obligation by condition, 781. 
Suspensive condition, what, 755. 
Suspicion of felony, when it will justify an arrest, 2224. 
Symbolical delivery of possession what, 1566. 
Syndics, who are, 190. 
Syngrapha, what, 2008. 


T. 


Tabellion, who, 2425, n. 

Table of consanguinity, 1967. 

Table of genealogy, 1968. 

Tacit laws, what, 120. 

Tail, what are fees, 1702. 
estate, what, 1703. 
kinds of fees, 1704. 
by what words fees, are created, 1705. 
right of tenant in, 1708. 
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Tail, incidents to an estate, 1709. 
how fees, are barred, 1710. 
how considered in the United States, 1711. 
estate in, male, 1704. 
estate in, female, 1704. 
estate after Possibility of issue extinct, 1778. 
Taking of personal property, what, 2308. 
felonious, what, 2303. 
tortious, what, 2303. 
what is a constructive, 3527. 
what is a wrongful, 3526. 
goods, when a trespass, 8615. 
Taleamen, 3040. 
Tangible, what rights are not, 3492. 
Tangible, injury to property not, 2315. : 
oe when a nuisance, : of, 1686 
antum prescriptum, tantum p, maxim : 
Tasting, sale on condition of, 972. 
Taxes, how laid, 43. 
distress for, 2458. 
tenant for life must pay, 1718. 
to be paid by mortgagor, when, 1828. 
Tearing a will, effect of, 2157. 
Temper, ill, no ground for dissolution of Daa 1604. 
Temporary injunction, when granted, 8765. 
statutes, what, 112. 
Tenancy in common of personalty, 485. 
Tenant in severalty, who is, 1861. 
may distrain, 2456. , 
in common may distrain, 2456. 
in dower may distrain, 2461. 
for life may distrain, 2462. 
by the curtesy may distrain, 2460. 
joint, who are, 1862. 
common, when subject to contribution, 8940, 
how to sue, 2667. 
of a chattel, right of, 2447. 
how entitled to rent, 1677. 
have several estates, 1677. 
rights of, 1880, 2314. 
to rent, 2662. 
for life, rights of, 1717. 
obligations of, 1718. 
when to remove fixtures, 1598. 
when to give security, 3818. 
to pay interest on mortgage, 8941, n. 
for years, rights of, 1785. 
obligations of, 1790. 
when to remove fixtures, 1598. 
at will, rights of, 1811. 
obligations of, 1811. 
waste by, 2406, 2409. 
not entitled to emblements, 1588. 
when entitled to fixtures, 1592. 
to the precipe, who is a, 2097. 
when bound to pay the rent without enjoying the premises, 8830. 
Tender, what, 2440. 
requisites of a, 2440. 
of specific goods, how made, 2440. 
effect of, 2440. 
when to be made, 2440. 
of a bill of exceptions, when proper, 8226. 
by principal discharges surety, 1406. 
when benefit of, will be lost, 2440. 
effect of a, 1115, 2440. 
who is the owner of money used in a, 2440. 
of stock, how made, 2440. 
of rent, effect of, 1798. 
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Tender and refusal, effect of, 2927. 
Tenements, what, 1594, 2872. 
Tenendum, what, 2036. 
Tenor, executor to the, 2171. 
Term, 
in contracts, what, 717. 
certain and uncertain, 718. 
express or implied, 720. 
when of right, 721. 
when postponed, 722. 
whether performance of a contract may be before the ex- 
iration of the, 726. 
of years Joes not descend, 1970. 
time, what, 2814. 
Terminus ad quem, what, 727, 1634. 
Terminus à quò what, 728, 1634. 
Terre tenant, who is a, 1889. 
when to have notice of a writ of error, 8888. 
Territorial jurisdiction, what, 2536, 2560. 
courts, what, i 
Territory, what, 133, 2586, 2560. 
Territory of U. 8. not considered as a state, 2595. 
Testament, what, 2100. 
nuncupative, 2140. 
in Louisiana, 2141. 
mystic, 2142. 
olographic, 2148. 
Testamentary guardian, 344. 
Testamentary heir, who is a, 1958. 
Testator, when incapable from unsoundness of mind, 2109. 
bodily defects, 2115. 
age, 2116. 
number of, 2128. 
Testatum writ, what, 2797. 
Teste day, what, 2798. 
of process, 2791. 
Testimony, what, 3053. 
how perpetuated, 8151, 8749. | . 
confidence must be reposed in, 8158. j 
Theocracy, what, 26. 
Things what, 415, 447. 
difference between property and, 417. 
corporeal, 419. 
incorporeal, 420. 
in patrimonio, 422. 
extra patrimonium, 428. 
common, 424. 
public, 425. 
Third persons may sue praci al, when, 1885. 
may sue agent, when, 1854. 
principal may sue, 1328, 
ent may sue, 1342. 
effect of fraud on, 670. 
effect of a consideration from a, 620. 
Thirty years, legitimacy presumed after, 271. 
Threat, what, 2234. 
Tigni immittendi, what, 1627. 
Time of the day, at what, rent must be paid, 1672. 
in what, a tender may be made, 2440. 
of issuing an execution, 3872. 
when a distress ought to be made, 2470. 
when contract is extinguished by lapse of, 848. 
when a da will be discharged by lapse of, 1416. 
partnership dissolved by efflux of, 1487. 
of enjoyment of an estate, 1827. 
of memory, what, 2198. 
of holding the supreme court, 2558. 
of holding the circuit courts, 2583. 
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Time, of holding the district courts, 2618, 
unity of, in joint tenancies, 1868. 
how destroyed, 1873. 
how laid in a declaration, 2825. 
in ejectment, 3661. 
Title, what, 1953. 
at Aw, ei o rr] 
y mere possession 
by right of possession, 1954. 
in equity, 1954. 
marketable, 1954. 


bad, 1954. 
by descent, 1955. 
by purchase, 1955. 
by operation of law, 1956. 
to personal property established by an action, 8116. 
when changed by tortious act, 2808. See Specification. 
changed by a judgment and satisfaction in trover, 8558. 
to property seised under a fieri facias not changed, 8889. 
when transferred by an award, 2504. 
by marriage, 1535. 
by intestacy, 1544. 
by forfeiture, 1558. 
by jud ent, 1560. 
by bankruptcy and insolvency, 1562. 
by testament, 1565. 
to real property, origin of, 1566. 
to public lands, how acquired, 2091. 
acquired by act of the parties, 1996. 
to chattels, how acquired, 487. 
original, 489. 
derivative, 499. 
when warranted, 953. 
to things acquired by war, 550. 
unity of, in joint tenancies, 1867. 
how destroyed, 1873. 
of the court, how stated in pleas, 2956. 
of the term, how stated, 2957. 
seller must produce a good, 2426. 
implied warranty of, to dowress, 1760. 
effect of selling pretended, 1997. 
mode of trying, 2644. 
plaintiff in ejectment must recover on the strength of his own, 8658. 
party must recover on the strength of his, 8668. 
of heir, 3669. 
of devisee, 3670. 
of personal representative, 8671. 
of guardian, 3672. 
by adverse possession, 8675. 
plea of, in defendant, 4342. 
of an answer, 4368. 
Tolled, when right is, by descent, 2361. 
Tort, what, 2209. 
liability of partners for their torts, 1477. 
liability to partners for torts, 1484. 
when waived, 1316. 
principal, when liable for agent’s, 1887. 
Tortious taking of personal property, what, 23083. 
Total loss, what, 1216. 
Toujours et uncore prist, plea of, 2927. 
Trade, what, 401. 
contract in restraint of, is illegal, 774, 8859. 
when, is illegal, 778. 
of merchandise, what, 855. 
Trade marks, right to, 550, 1532. 
Tradesman’s books, when evidence, 3141. 
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Tradesman’s books, evidence in Rome, 8141, n. 
evidence in France, 3141, n. 
evidence in Scotland, 8141, n. 
Transactio, what, 2049, n. 
Transfusio unius creditoris in alium, rule of, 1418. 
Transitory action, what, 2649. 
Transitory facts, what, 3156. 
Traveller may enter an inn, 2375. 
Traverse, what, 2984. . 
difference between issue and, 2984. 
when to be accepted, 2984. 
general, 2985. 
special, 2924, 2985. 
common, 2985. 
upon a traverse not allowed, 2984. 
Treason, what, 2552. 
two witnesses i rhs in, 3190. 
Treasure trove, what, 496. 
Treaty, how made, 69. 
force of, 100, 4225. 
making power, what, 69. è 
Tree, porer onc 1968. 
‘Trees, how-considered, 1572, 1592. 
Trespass, action of, what, 3585. 
. for what injuries it lies, 3586. 
difference between case and, 3587. 
for injury to real property, 3598. 
personal property, 3607. 
pleadings in, 8625. 
pleas of abatement in, 8638. 
general issue in, 3636. 
special pleas in, 3637. 
replication in, 8639. 
evidence in actions of, 8640. 
verdict and judgment in, 3652, 
for mesne profits, 3678. 
upon the case, what, 3486. 
wrongs, what, 2303. 
to real estate, 2362. 
to what estate, 2363. 
nature of the injury in, 2865. 
must be committed with force, 2366. 
when restrained in equity, 3797. 
non feasance can never be a, 
how justified or excused, 2368. 
by authority of law, 2369. 
` by authority in fact, 2377. 
by animal, 2367. 
by landlord, does not suspend the rent, 1684 
effect of judgment in, 1560. 
Trespasser ab initio, who ìs a, 2381, 8593. 
Trial , what, 3032. 
kinds of, 3033. 
by witness, 3033. 
by inspection, 3033. 
by certificate, 3033. 
by wager of battle, 3033. 
by wager of law, 3033. 
jury, 3034. 
sale made on condition of, 978. 
of scire facias, 3721. 
Trial list, 3033. 
Triviality of matter in dispute, what, 4241. 
Trover, what is a taking in, 3527. 
an assumption of property, 8529. 
a detention of property, 3530. 
a demand in, 3532. 
a refusal to deliver the goods, 8586. 
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Trover, pleadings in, 3540. 
declaration in, 3540. 
plea in, 3546. 
evidence in, 3547. 
verdict and qacement in, 3552. 
costs in, 3553. 
action of, 3515. 
when concurrent with trespass, 8515. 
for what property, 3517. - 
plaintiff’s right to maintain, 3519. 
nature of the injury in, 3525. 
effect of a judgment in, 1650. 
Trunk, how contents of, proved, 3175. 
Trust, what, 1898. 
estate, what, 1898. 
simple, what, 1900. 
special, what, 1900. 
how created, 1908. 
express, 1901. 
implied or resulting, 1901. 
requisites of a, 1904. 
interest in, within the statute, 1906. 
declaration of, 1906. : 
formalities in the creation of a, 1904. 
by what words declared, 1907. 
origin of, 1891. 
estate, how destroyed, 1920. 
a barred by act of limitations, 858. 
of, 3946. 
created by will, 3953. 
never fails for want of a trustee, 3954. 
not barred by the act of limitations, 4827. 
effect of trustees refusing to accept the, 8955. 
uncertainty of the persons who are to take, 8956. 
implied, 3958. 
resulting, 3960. 
created by an equitable lien, 8962. 
foreign, effect of, 3971. 
contract to violate a, void, 3862. 
Trustee, who is a, 1899, 1909. 
rights of a, 1911. 
obligations of a, 1914. 
liabilities of joint, 1915. 
removal of, 1916. 
may distrain, 2465. 
incapacities of, to contract, 598. 
when none appointed, who is to act as, 8954. 
for married women, when not required, 4002. 
when to be made a party to a bill, 4069. 
effect of refusing trust by, 3955. 
when purchasers will be, 3963. 
when the heir considered a, 3954. 
purchaser is a, 3950. 
personal representative is a, 3954. 
and cestui que trust, when to join in a suit in equity, 4042, 
Truth, what, 3053. 
plea must be founded on, 2949. 
when a justification of a libel, 2247. 
Trying thing sold, sale on condition of, 978. 
Turbary, common of, 1655. 
Turkish deed, 2033, n. 
Turnpikes, regulations relating to, 443. 
Tutelage of partner, effect of, 1492, 
Tutor, who is a, 336. 
Tutor domini loco habetur, maxim of, 351. 
Tutorship, what, 336. 
Twenty years, effect of lapse of, upon a debt, 868. 
Twenty years’ adverse possession, effect of, 2198, 3675. 
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Tyranny, what, 82. 
Tyrant, what, 32. 


U. 


Ubi jus ibi remedium, maxim of, 2416, 3735. 
Umpire, who is an, 2495. 7 
how chosen, 2495. 
Unconditional contract, what, 730. 
Unconscionable bargains, what, 8852. 
Unconstitutional laws, 103. 
Underletting, what, 2076. 
differs from assignment of a lease, 2076. 
breach of covenant against, 3452. 
when justifiable, 1789. 
. Undertaker, who is an, 994. 
Undertook, meaning of, 2837. 
United States, suits by where brought, 2594, 2681. 
how considere by the several states, 8118. 
Unities required in joint tenancies, 1865. 
in estates, how destroyed, 1878. 
Universal agent, who is, 1298. 
Universal partnership, what, 1469. 
Unlawful, when a contract is, 3438. 
Unliquidated damages do not bear interest, 1108. 
Unsound mind, what, 2108. 
must be proved, 2108. 
Unsoundness of mind, what, 371. 
Unwholesome food, liability for selling, 2235. 
Usages of trade, how far they enter into contracw, 688, 666, 1800, 1818, 1845. 
how proved, 3190. 
Use, what, 1889. 
cestui que, who is, 1889. 
ancient, what, 1890. 
modern, what, 1891. 
of property, right to, 452. 
of a thing, when the subject of a partnership, 1500. 
of a thing loaned, borrower entitled to the, £685 
Uses, covenants to stand seised to, 2084. 
deed to lead to, 2085. 
deed to declare, 2085. 
deed of revocation of, 2086. 
borrowed from the civil law, 1890. 
fidei commissa resemble, 1890. 
history of, 1890. 
construction of the statute of, 1891. 
kinds of, 1892. 
springing, 1893. 
shifting, 1894. 
resulting, 1895. 
contingent, 1896. 
law of, in U. S., 1897. 
Usucapion, what, 2193. 
Usurious contracts illegal, 779. 
Usurped power, what, 1239. 
Usurper, what, 32. 
Usury, what, 779, 1116. 
penalty for taking, 1116. 
mistake in calculation will not make, 1119. 
discount of a note, when not, 1120. 
agreement to return principal required to constitute, 1121. 
there must be an agreement to pay, 1122 
when additional compensation is not, 1122. 
paying in anticipation, and taking greater interest than is allowed 
y law, not, 1122. 
agreement to pay interest must be positive and not conditional to 
make, 1122. 
intention required to make, 1123. 
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Uterine children, who are, 1964. 
Utile per inutile non Vitiatur, maxim of, 2958, $297. 


V. 


Valuable consideration, 614. 
effect of purchase for a, 4840. 
ue 


of goods, how ascertained, 1224, 
how stated in a declaration, 2878. ‘ 
difference between price and, 2873, n. 
Valued policy, what, 1280. 
Variance between pleading and proof, effect of, 2888, 3090. 
Vassal, what, 1566. 
Vendee, when entitled to fixtures, 1591. 
of land, when to sue out a writ of error, 3828. 
Venditioni exponas, what, 3399. 
Vendor, when entitled to fixtures, 1591. 
Venire facias, what, 3040. 
return to a, 3040. 
de novo, what, 8300. 
when granted, 8300, 3359, 
Venue, what, 2830. : 
in replevin, what required, 3565. 
Verba fortius accipientur contra proferentem, maxim of, 661. 
Verbal admission, what, 3079. 
Verdict, what, 3260. 
how made by jury, 3258, 
of rendering a, 8259. 
kinds of, 3260. 
rivy, 3261. 
Pabia, 3262. 
general, 3263. 
special, 3264. 
requisites of a, 8267. 
must conform to the issue, 3268. 
must be certain, 3270. 
how amended, 3271. 
sealing a, what, 3261. 
found by a lottery is wrong, 8282. 
must determine the whole issue, 8297, 
finding more than the whole issue, not defective, 3297. 
when admissible in evidence, 31 
in detinue, requisites of, 3483. 
in ejectment, what, 3676. 
in an action for mesne profits, 3687. 
in trover, 3552. 
Verification, when the plea should conclude with a, 2967. 
Vested remainder, what, 1835. 
Vesture of land, right to, 3599. 
Vexatious suit, what constitutes a, 3491. 
Vi et armis, when necessary in a declaration, 2875, 3626. 
Vi et armis et contra pacem, meaning of, 3486. 
Via, what, 1633. 
Vicarius non habet vicarium, maxim of, 1300, 
Vice-president, election of, 71. 
Vicinage, common because of, 1652. 
Videlicit, use of, 2825. 
Vigilance required to assert one’s rights, 2197. 
Vigilantibus et non dormientibus, subserviunt leges, maxim of, 2336, 
3834, 4134. 
Villeins, what, 1566. 
Violence, when not sanctioned by law, 2369. 
effect of, on a contract, 582, 585. 
Vis major, when an excuse for not presenting a bill, 1158. 
-= Vis impressa, what, 3487, 3587. 
Vis proxima, what, 3487. 
Viva voce testimony, what, 3094, 8144, 
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Vivam vadium, what, 1821. 
Void acts, what, 1321. 
: cannot be ratified, 1321. 
Void charities, what, 3986. 
Void, when a contract is, 629, 770, 785. 

when statute makes a contract, 785. 

entire contract, when, 788. 
Void marriage, what, 278. 
Voidable act, what, 1322. 

‘may be ratified, 1822. 

Voidable marriage, what, 278. 
Voir dire, what, 3202. 

form of oath on, 8202. 

effect of examination on, 8202. 

what may be proved on, 3202. 
Voluntary departure from voyage, effect of, on policy, 1187. 
Voluntary deposit, what, 1054. 
Voluntary escape, what, 2337. 
Voluntary nonsuit, what, 3310. á 
Voluntary sale, what, 974. 
Voluntary waste, what, 2399. 
Volunteers when to make an election, 8975. 
Volunti non fit injuria, maxim of, 2283, 2381. 
Vouchee, who is a, 2097. 
Voucher, who is a, 2097. 
Voyage, what, 1185. 

to be insured must be lawful, 1185. 

effect of illegality of the, 1186. | 

commencement of a, 1198. 


’ 


end of, 1198. g 
must be described in policy, 1205. 
W. 


Wager policy, what, 1179, 1228. 
Wagers, what, 1264. 
when lawful, 1265. 
when unlawful, 777, 1267. 
Wages of seamen recovered in the admiralty, 2625. 
contract for, when void, 8875. 
Waifs, who is entitled to, 497. 
Waiver of lien, what, 2525. 
Waiver of notice to quit, what is a, 1806. 
War, congress may declare, 48. . 
title to things eee ati by, 550. 
suspends rights of partners, when, 1480, 1497. 
effect of, to suspend interest, 1110. 
Ward of chancery, who is a, 3998. 
Warehouse, what, 2468, n. 
Warehouseman, who is a, 1011. 
liabilities of, 1011. 
Warrant, consequence of arrest without a, 3598. 
Warrant of distress, what, 2476. 
Warrant of attorney, what, 891, 3308. 
form of, 891. 
when presumed, 2814. 
Warrantia charter, what, 2040, 3805. 
Warranty of lands, what, 2040. 
lineal, what, 2041. 
collateral, what, 2041. 
not known in U. S., 2048, 
of a thing sold, 953, et seq. 
when express, 955. 
of title, 953. 
of quality, when, 954. 
breach of covenant of, 3452. 
in insurance, what, 1212, 
affirmative, 1212. 
Vou. IL.—4 Z 
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Warranty, promissory, 1212. 
express, 1212. 
implied, 1212. 
in fire insurance, 1242. 
Waste, what, 1719, 2397. 
voluntary, 2399. 
to houses, 2400. 
to improved lands, 2401. 
to wild land, 2402. 
by opening quarries, 2408. 
pee 2404, 
y whom committed, 2405. 
by tenant for life, 2406. 
by tenant for years, 2407. 
by tenant from year to year, 2408, 
by strangers, 
forfeiture for, 1992. 
remedy for, 2410. 
by injunction, 2411. 
by estrepement, 2412. 
by action, 2413. 
action of, 3689. 
parties to an action of, 3690. 
who may bring an action of, 3690. 
aguna whom brought, 8691. 
pleadings in an action of, 3692. 
Judgment in an action of, 3964. 
who is liable for, 2774. 
injunction to restrain, 3798. 
what is equitable, 3798. 
when wrong doer will be called to an account, 8942. 
Watchmen, power of, 2222. 
Water, rain, where to flow, 1608. 
Water-course, right to, 1610. 
what, 1611. 
Water considered as land, 1580. 
Way, what, 2872. 
of necessity, when it may be had, 1637. 
extent of, 1639. 
remedy for obstruction of, 3500. 
public, what, 1629. 
how established, 1630. 
by public authority, 1630. 
by the owner of the land, 1681. 
how used, 1632. 
kinds of, 1633. 
private, 1634. 
how established, 1635. 
how used, 1636. 
Way-going crop, when tenant is entitled to the, 1788, n, 
Weather, when bad, will justify a deviation, 1189. 
Weighing, sale on condition of, 971. 
Weight of evidence, what, 3284. 
verdict set aside when against the, 3284. 
Well knowing, effect of these words in a declaration, 2875. 
Wharfinger, who is a, 1014. 
liabilities of, 1014. 
Whipping abolished, 2632. 
White persons, rights of, 40. 
Widow, dower of, in a mine, 1745. 
when there is more than one, 1746. 
Wife de jure, who is a, 3620. 
de facto, who is a, 3620. 
rights of, 2285. 
may obtain surety of peace against her husband, 2285. 
entitled to alimony, 2285. 
entitled to her liberty, 2286. 
cannot sue for husband’s adultery, 2287. 
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Wife, when barred of her dower, 1762, 
effect of elopement of, 1764. 
chattels, who is entitled to, 1536. 
choses in action, who is entitled to, 1589. 
uity, what, 1548. 
obligations of, 279. 
rights of, 281. 
incapacities of, 592. 
domicil of, 230. 
subjection of, 152. 
notice not to trust, when proper, 2436. 
when to be joined as plaintiff, 2669. 
when to sue alone, 2673. 
effect of survivorship of, 2676. 
injuries to, during coverture, 2761. 
injuries to, before coverture, 2760. 
when not a witness for husband, 3171. 
when a witness against her husband, $174. 
condition of, during coverture, 3996. 
contracts between husband and, 3997. 
separate estate of, 3999. 
may convey her real estate, 3996, n. 
right to separate property of, 4003. 
equity of, what, 4005. 
how enforced, 4008. 
when rights of, secured in equity, 4008. 
abandonment of equity of, 4009. 
may dispose of her separate property, when, 4010. 
when entitled to alimony, 4011. 
effect of separation between husband and, 4012, n. 
effect of assignment of her equitable interest by the husband, 4008. 
when husband seeks equity against, he must do her equity, 4007. 
Wild animals, right to, 492. See Animals. 
Will, what, 2100. 
considered as a law, 2101. 
who may make a, 2106, 2107. 
form of, 2131. 
what property may be given by, 2180. 
when to be in writing, 2132. 
date of, 2133. 
signature of, 2135. 
attestation of a, 2136. 
may be in any language, 21381. 
difference between a deed and a, 2182. 
publication of a, 2137. 
nuncupative, what, 2140. 
mystic, 2142. 
secret, 2142. 
olographic, 2143. 
effect of last, 2146. 
effect of conditional, 2147. 
when invalid because of testator’s incapacity, 2108-2122. 
how revoked, 2146. 
how annulled, 2163. 
republication of, 2166. 
history of origin of, 2101. 
what is an estate at, 1809. 
how proved, 3107. 
validity of, must be tried at law, 8925. 
equity cannot set a, aside, 3925. 
Wilful malpractice of a physician, effect of, 2286. 
Windows, right to ancient, 1619, 3800. 
Witness, what, 3053, 3144. 
attesting, 3130. 
subscribing, 3130. 
ouni blind must be produced, 8131. 
character of, 3153. 
intelligence of, presumed, 3153. 
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Witness, integrity of, presumed, 8153. 
truth of, how tested, 3158. 
quality of, 3158. 
cea le for want of understanding, 8159. 
disqualified on the ground of interest, 3162, 
infamous person not a, 3185. 
juror, when not a, 3180. 
grand juror, when not a, 3180. 
slave, when not a, 3181. 
party to a negotiable instrument, when not a, 3182. 
rson wanting religious principles not a, 8183. 
hoaband and wife, when not, 3171. 
when party to a suit is a, 3175. 
wrong doer, when a, 3175. 
attorney, when not a, 8176. 
confessor is a, 3178. 
medical person, when not a, 8179. 
when testimony of interested or dead, is evidence, 8076. 
may be recalled, when, 3197. 
must be sworn, 3198. 
objections to, 3202. 
capacity of, how restored, 3203. 
examination of, for plaintiff, 3205. 
rules for examination of, 3206. 
not bound to criminate himself, 8218. 
not bound to disclose state secrets, 8217. 
how procured to attend, 3145. 
rotected by subpeena, 3149. 
7 haw examined by adverse party, 3221. 
| who may be called as a, 3222. 
how impeached, 3228. 
for what impeached, 3229. 
how to be contradicted, 3280. 
when to be examined de bene esse, 8747. 
when made a party to a bill may demur, 4288, 
competency of, 4422, | 
how examined in chancery, 4423, 4424. 
how examined under act of congress, 4425. 
Witnesses, number of required, 3190. 
to a will, number required, 2136. 
to a republication, 2167. 
to a deed, when required, 2021. 
Woman, what, 151. 
rights of, 153. 
subjection of, 152. 
who marries, how to sue, 2668, 
Words, meaning of, sans frais, 1188. 
retour sans protét, 1138. 
sans recours, 1138. 
accepted, 1147. 
accepts, 1147. 
seen, 1148. 
presented, 1148, 
interest or no interest, 1179. 
sound and in good order, 1182. 
whom it may concern, 1176, 1195. 
from port to port, 1198. 
at sea, 1198. 
on a passage, 1198. 
demise, grant, and to farm let, 1782, 
while, 1814. 
as long as, 1814. 
until, 1814. 
I order and direct, 1907, 
I hope, 1907. 
I do not doubt, 1907, 
I desire, 1907. , 
I will, 1907. 
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Words, meaning of, I entreat, 1907. 


most earnestly beseech, 1907. 
This Indenture, 2003. 
yielding and paying, 1665. 
grant, bargain, and sell, 2046, 2077. 
grant and demise, 2046. 
ye oing and paying, 2037, 2046. 

ve given and granted, 2059. 

surrender and yield up, 1794, 2063. 
release, remise, and quit claim, 2070. 
ratify, approve, and confirm, 2072. 
give and grant, 2072. 
assign, transfer, and set over, 2077. 
child, 2125. 
children, 2125. 
grandchildren, 2126. 

randson, 2125. 

ily, 2125. 

nearest relations, 2125. 
said, 2960. 
protesting, 2981. 
without this, that, 2984, n. 
et non, 2984, n. 
without, 3639. 
reserving, 1665. 
rendering, 1665. 
yielding, 1665. 
paying, 1665. 
excepting, 1665. 
saving, 1665. 
heirs, 1706. 
heirs of his body, 1706. 
heirs of the body, 1706. 
to a man and his heirs which he shall beget of his wife, 1706. 
to a man et heeridibus de carne sua, 1706. 
begotten, 1706. 
to be begotten, 1706. 
what are actionable, 2252. 


Work to be well done by hirer, 1004. 


when to be done, 1003 


Workman, who is a, 994. 
Wound, what, 2216. 
Wrecks, what, 498. 


Writ 


of assistance, what, 3804, 4455. 
of attaint, ancient use of the, 3273, n. 
of contribution is an imperfect remedy, 8940. 
of error, what, 2532. 
remedy by, 3319. 
parties to a, 8319, 3322. 
coram nobis, 3320. 
is in nature of an action, 8821. 
form of, 3342. 
return to, 3344. 
when quashed, 3346. 
assignment of error to, 3348. 
pleas to, 3351. 
issue to, 3353. 
judgment on a, 3354. 
when it does not lie on a case stated, 3081. 
of execution and attachment, 4463. 
of inquiry, what, 3304. 
when proper, 3304. 
of ne exeat regno, what, 4016. See Ne exeat regno. 
of mesne, what, 2791. 
pleas in abatement to the, 2909. 
of prohibition, what, 2569, 3798. 
when to be issued, 2569. 
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Writ of precipe, what, 2094, 2097. 
de reparatione facienda, use of, 8965. 
of subpæna in chancery, 4189. 
form of, 4189. 
of supplicavit, what, 4014. See Suppicavit, 
of waste, when proper, 24183. 
Writing, contracts in, 873. 
not in, 905. 
statute requires contracts to be in, 910. 
when evidence of, to be given, 8058. 
obligatory, meaning of, 2865. 
when contracts must be in, 3883. 
Wrong, what, 2208. 
Wrong doer, who is considered a, 2774. 
right of owner against, 2447. 
when a witness, 3175. 
effect of death of, 2782. 
effect of marriage of, 2787. 
Wrongs to person, what, 2210. See Injuries. 
to personal property, 2301. 
to real property, 2350. 
of injuries and, 2207. 
public, 2202. 
private, 2208. 
to the person, 2210. 
to life, limb, and body, 2212. 
to health, 2235. 
to reputation, 2238. 
to liberty, 2275. 
Wrongful assumption of property, what, 3529. 
taking of personal property, effect of, 3526. 
Wrongfully intending, meaning of, 2875. 
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Year, promise to be performed within one, 917. 
Year and a day, scire facias to issue after a, 3700. 
Years, meaning of, 1775. 
estate for, 1775. 
how created, 1778. 
term of, 1776. 
Young of animals, right to the, 502. 
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